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CASES 

ARGUED  AND  DETERMINED 

IN   THE 

COURT  OF  QUEEN'S  BENCH, 

IN 

MICHAELMAS  TERM, 

IX  THE  SECOND  YEAR  OF  THE  REION  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.J.  Williams  J. 

Patteson  J.  Coleridge  J. 


In  the  Bail  Court, 

LlTTLEDALE  J. 


GENERAL  RULE. 

Nov.  J  838. 

Whereas  it  is  provided  by  the  Act  of  the  1st  and  2nd 
of  her  present  Majesty,  eh.  45,  s.  3,  that  after  the  1st  day 
of  November^  1838,  any  person  entitled  to  be  admitted  an 
attorney  of  any  of  the  superior  Courts  of  Common  Law  at 
Westminster,  shall,  after  being  sworn  in  and  admitted  as  an 
attorney  of  any  one  of  the  said  Courts,  be  entitled  to  prac- 
tise in  any  other  of  the  said  Courts,  upon  signing  the  roll  of 
such  Court,  and  not  otherwise,  in  like  manner  as  if  he  had 
been  sworn  in  and  admitted  an  attorney  of  such  Court;  pro- 
vided that  no  additional  fee,  besides  those  payable  under  the 
Act  of  the  first  year  of  the  reign  of  her  present  Majesty, 
c.  56,  shall  be  demanded  or  paid  ;  and  that  the  fees  payable 
for  such  admission  shall  be  apportioned  in  such  manner  as 
the  Judges  of  the  said  Courts,  or  any  eight  of  them,  shall 
by  any  rule  or  order  made  hi  term  or  vacation,  direct  and 
appoint : 

VOL.  I.  B 


18S8. 


1833. 


RuLK  or 
Court. 


CASES  IN  THE  QUEEN  S  BENCH, 

We,  therefore,  direct  and  appoint,  that  the  fees  payable 
by  virtue  of  the  said  last-mentioned  Act  for  the  Judge's  fiat, 
be  received  iu  the  first  instance  by  the  clerk  of  the  judge 
granting  the  fiat,  and  paid  over  by  him  to  the  clerk  of  the 
Chief  Justice  or  Chief  Baron  of  the  Court,  as  the  case 
may  be,  and  the  day  after  each  term  all  the  fees  so  received 
shall  be  divided  into  fifteen  portions,  one  of  which  shall  be 
paid  to  the  clerk  or  clerks  of  each  Judge  ;  and  further,  that 
the  fees  payable  by  virtue  of  the  said  Act  to  the  ushers, 
shall  be  received  in  the  first  instance  by  one  of  the  ushers  of 
the  Court  in  which  the  admission  shall  take  place,  and  shall 
on  the  day  after  each  term  be  divided  into  three  equal  por- 
tions, one  of  which  shall  be  paid  to  the  ushers  of  each 
Court. 

Denman, 

N.C.TlNDAL, 

Abinger, 
J.  A.  Park, 

J.  LlTTLEDALE, 

J.  Vaughan, 
J.  Parke, 


(Signed) 


J.  B.  BOSANQUET, 

E.  H.  Aldeuson, 
J.  Patteson, 

J.  GURNEY, 

J.  Williams, 
J.  T.  Coleridge, 

T.  CoLTMAN. 


Friday, 
N(W€mber  2nd. 


Assumpsit. 
Declaration, 
that  in  consi- 
deration that 


BaINBRTDGE  V.  FiRMSTON. 

Assumpsit,  llie  declaration  stated  that,  in  consider- 
ation that  the  plaintiff,  at  the  request  of  the  defendant,  had 
consented  to  allow  the  defendant  to  weigh  divers  boilers  of 
at  the  request  the  plaintiff  of  great  value,  to  wit  &c.,  the  defendant  pro- 
of the  defend-  ^jge(j  xhe  plaintiff  that  he  the  defendant  would,  within  a 
ant,  had  con-  ' .  ... 

senied  to  al-  reasonable  time  after  the  said  weighing  was  effected,  leave 
low  the  de- 
fendant to 
weigh  divers 
boilers  of  the 
plaintiff,  the 
defendant  pro- 
mised to  give  them  up  to  the  plaintiff  in  the  same  condition  as  at  the  time  of  such  con- 
sent. Averment,  that  by  such  consent  the  defendant  weighed  them,  and  breach  : — 
Held,  on  motion  to  arrest  judgment,  that  the  declaration  contained  a  good  consideration 
for  the  promise. 


and  give  up  the  said  boilers  in  as  perfect  and  complete  a 
condition,  and  as  fit  for  use  by  the  plaintiff,  as  the  same 
were  in  at  the  time  of  the  consent  so  given  &c.     Averment, 


Baikbripqe 
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tb«t  in  pursuance  of  such  consent  the  defendant  weighed  1838. 
the  boilers ;  yet  that  he,  not  regarding  his  promise,  did  not, 
within  a  reasonable  time  8lc.,  return  the  said  boilers  in  as  "  v, 
perfect  and  complete  condition  &c.,  but  on  the  cpntrary,  F>Rmstok. 
that  he  took  the  same  to  pieces  and  left  them  in  a  detached 
condition,  whereby  the  plaintiif  had  been  put  to  gr^at  trouble 
and  inconvenience,  and  been  deprived  of  the  use  of  the 
said  bpilfirs,  and  was  compelled  to  expend  divers  sums  in 
putting  the  said  pieces  together.  To  the  damage  &c. 

Plea :  Non  assumpsit. 

The  plaintiff  having  obtained  a  verdict  at  the  trial  be- 
fore Lord  Denman  C.  J.  at  the  London  sittings  after  last 
Trinity  term, 

J.  Bifyley  now  moved  for  a  rule  nisi  to  arrest  t\\p  juf]g- 
ment.  There  was  no  sufiipient  consideration  to  support 
the  promise.  *'  Every  promise,  for  the  non-performanpe 
of  which  an  action  of  assumpsit  may  be  maintained,  mifst 
be  founded  on  a  sufficient  consideration,  that  is,  a  consi- 
deration, either  of  benefit  to  the  defendant,  or  of  benefit  to 
a  stranger,  of  danaage,  or  of  loss,  sustained  by  the  plaintiff 
at  the  request  of  the  defendant." —  1  Selw>  N.  P.  (a).  No 
action  will  lie  for  a  mere  nonfeasance,  unless  the  promise  is 
founded  on  a  consideration  9  Elsee  v.  Gatwarfii^b),  apd 
Bates  V.  Cqrt  (c). 

Lord  Denman  C.  J. — I  think  the  declaration  goo^. 
The  defendant  requests  to  be  allowed  to  weigh  certaip 
boilers  belonging  to  the  plaintiff;  he  can  only  do  so  by  thjs 
plaintiff's  permission^  in  consideration  of  which  ^e  makes 
the  promise  alleged ;  the  promise  follows  as  of  course.  We 
need  not  inquire  into  the  nature  of  the  benefit  derived  to 
the  defendant.  The  plaintiff  may  have  sustained  some  da- 
mage by  complying  with  the  defendant's  request,  and  that 
is  enough  after  verdict. 

(a)  P.  45,  9tb  ed.  (c)  2  B.  &  C.  474;  8.C.  3  D. 

(h)  5  T.  R.  143.  &  R.  676. 

b2 
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Patteson  J. — It  does  not  appear  what  the  benefit  was 
to  the  defendant;  but  at  all  events  there  was  some  detriment 
to  the  plaintiiF,  who  it  appears  parted  with  the  boilers  at 
the  request  of  the  defendant. 


Williams  J.  and  Coleridge  J.  concurred. 


Rule  refused. 


Naoember^sd.        Pozzi  V.  James  Shipton  and  Maurice  Shipton. 

3?!.1"'L       Case.     The  declaration  stated  that  on  8cc.,  the  plaintiff 
01  common  «^ 

carriers  to         caused  to  be  delivered  to  the  defendants,  and  the  defend- 
iTindependent  ^^^s  then  accepted  and  received  of  and  from  the  plaintiff,  a 

ofanycontract  certain  package,  containing  a  looking-glass,  of  the  plaintiff, 
made  by  them,  ,  •  711  ..,., 

and  no  con-      of  great  value,  to  wit,  10/.,  to  be  taken  care  of  and  earned 

tract  need  be 
proved  in  nn 
action  on  the 
case,  founded 
on  the  custom 
of  the  realm. 
The  decla- 
ration in 
case  stated, 
that  the  plain- 
tiff delivered 


and  conveyed  by  the  defendants  from  Liverpool  to  Bir- 
mingham, in  the  county  of  Warwick,  and  there,  to  wit,  at 
Birmingham,  safely  to  be  delivered  to  one  Peter  Pouseyy 
for  the  plaintiff,  for  certain  reasonable  reward  to  the  de- 
fendants in  that  behalf,  and  thereupon  it  then  became  and 
was  the  duty  of  the  defendants  to  take  due  care  of  the  said 
package  and  its  contents,  whilst  they  so  had  the  charge 

to  the  defend-  thereof  for  the  purpose  aforesaid,  and  to  take  due  and  rea- 
ants,  and  the  . 

defendants  sonable  care  in  and  about  the  conveyance  and  delivery 
package,  to  be  thereof  as  aforesaid.  Yet  the  defendants,  not  regarding 
taken  care  of    their  duty  in  that  behalf,  but  contriving  and  fraudulently 

and  carried 

and  conveyed    intending  8cc.,  did   not  nor  would   take  due   care   of  the 

from  L.  to  B.,  ^^^^  package  and  its  contents  aforesaid,  whilst  they  had  the 
and  then  deh-  r  o  ^  j 

vered  to  A,  B.  charge  thereof  for  the  purpose  aforesaid,  or  take  due  and 

re\v8u-d*°and  ^   reasonable  care  in  and  about  the  conveyance  and  delivery 

thereupon  it 

became  the  duty  of  tlie  defendants  to  lake  due  care  &c.,  iu  tlie  conveyance  of  the  said 
package:  plea,  that  the  plaintiff  did  not  deliver  to  the  defendants.  At  the  trial  the  jury 
found  a  verdict  for  one  of  the  defendants  and  ngainst  the  other: — Held,  that  the  decla- 
ration might  be  read  as  charging  the  defendants  in  tort,  on  the  general  custom  of  the 
realm,  and  not  on  a  contract;  that  the  Court  were  bound  so  to  read  it,  after  verdict, 
and  to  support  the  finding,  though  against  one  only  of  the  defendants. 
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thereof  as  aforesaid,  but  on  the  contrary  thereof,  the  de-         1838. 

fendants,  whilst  they  had  the  charge  of  the  said  package      ^«^v-^^ 

and  its  contents  for  the  purpose  aforesaid,  to  wit,  on  8cc«,  «. 

took  so  little  and  such  bad  and  unreasonable  care  in  and       Shiptojn 

and  aaotner. 

about  the  conveyance  and  delivery  thereof  as  aforesaid,  and 
so  carelessly  and  negligently  conducted  themselves  in  the 
premises,  that  the  said  looking-glass,  being  of  the  value 
aforesaid,  afterwards,  to  wit,  on  Sec,  became  and  was 
broken  and  greatly  damaged. 

Pleas:  1.  not  guilty;  Q,.  that  the  plaintiff  did  not  cause 
to  be  delivered  to  the  defendants,  nor  did  the  defendants 
accept  or  receive  from  the  plaintiff,  the  said  package  con- 
taining the  said  looking-glass,  to  be  taken  care  of  and  car- 
ried and  conveyed  Sec.,  modo  et  forma. 

At  the  trial  at  the  Liverpool  Summer  assizes,  1836, 
before  Coleridge  J.,  it  appeared  that  the  defendants  were 
canal  carriers,  under  the  firm  of  Sliiptun  &i  Co.,  at  Liver- 
pool, and  that  the  plaintiff  had  given  them  a  packing  case, 
containing  a  looking-glass,  to  be  forwarded  to  *'  Mr.  Pousey, 
Birmingham.'^  On  delivery  of  the  package  to  Mr.  Pousejf, 
the  looking-glass  was  discovered  to  be  broken,  and  he 
refused  to  receive  it.  It  also  appeared  from  one  of  the 
plaintiff's  witnesses,  that  the  defendant  Maurice  Shipton 
never  had  been  in  partnership  with  the  other  defendant. 
The  counsel  for  the  defendants,  upon  this  evidence,  sub- 
mitted that  the  plaintiff  must  be  nonsuited,  for  that  although 
the  action  was  framed  in  tort,  it  was  founded  on  a  contract, 
and  therefore  that  both  defendants  must  be  fixed;  the 
learned  judge  reserved  the  point,  and  the  verdict  passed 
for  the  plaintiff  against  the  defendant  James  Shipiori, 
damages  9/.  9$.,  and  for  the  defendant  Maurice  Shipton, 

Atcherlej/  Seijt.,  in  the  ensuing  Hilary  term,  having 
obtained  a  rule  nisi  accordingly,  on  the  ground  that  it  did 
not  appear  by  the  declaration  that  the  defendants  were 
charged  as  common  carriers,  and  that  therefore  it  was 
necessary  to  fix  both  the  defendants  on  the  contract,  in 
respect  of  which  only  they  were  liable. 
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Alexander  shewed  cause  in  Easter  term  la8t(rt).     The 
qaestion  in  this  case  is  important,  in  consequence  of  the 
V,  different  views  of  this  Court  and  the  Court  of  Common 

and"anothcr  ^'^•^  ^"  ^^^  subjfect  (6).  Ever  since  the  decision  in  Coggs 
T.  Bernard{c),  the  liability  of  carriers  in  cases  of  this  kind 
has  been  undoubted,  and  it  sufficiently  appears  on  the  face 
of  the  present  declaration,  that  the  defendants  are  charged 
ds  such.  The  word  "carrier,"  it  is  true,  is  not  used  in  the 
declaration,  but  it  is  alleged  that  the  package  was  delivered 
to  the  defendants  to  be  carried  and  conveyed  from  Liver- 
pool to  Birmingham,  for  certain  reasonable  reward ;  it  is 
clear,  therefore,  that  the  defendants  are  charged  in  fact  as 
carriers.  In  Breihtrton  and  others  v.  IVood{d),  in  the  Ex- 
chequer Chamber,  where  the  defendants  below  had  been 
charged  in  case  as  "  the  proprietors  of  a  stage  coach,  for 
the  carriage  of  passengers  for  hire,"  for  damage  done  to  a 
passenger,  two  of  the  defendants  being  found  not  guilty, 
and  the  others  guilty,  it  was  contended  that  judgment  could 


(a)  May  3d,  cor.  lAttledak, 
Patteaon  and  Coleridge  Js. 

(b)  In  Govett  v.  RadnidgCy 
(180S,)  3  East,  62,  the  gist  of  the 
action  in  a  case  of  this  kind  ivas 
held  to  be  founded  on  the  neg- 
lect of  a  common  law  duty,  and 
not  on  the  breach  of  promise, 
and  therefore  that  in  an  action  on 
the  case,  it  was  not  necessary  to 
iix  all  the  defendants.  The  Com- 
mon Pleas,  in  1806,  in  Powell  v. 
Layton,  2  N.  R.  365,  and  Max  v. 
"Robert $y  ib.  454,  held  that  tlie 
action  was  founded  essentially  on 
a  contract,  and  that  whether 
framed  in  tort  or  assumpsit,  all  the 
incidents  of  an  action  of  contract 
attached.  On  Max  v.  Roberts 
being  brought  into  the  Exchequer 
Chamber,  (1810,)  12  East,  89,  a 
difference  of  opinion  was  under- 
stood to  exist  among  the  judges 


upon  the  question,  hut  judgment 
was  not  delivered  upon  the  point. 
The  question  was  again  discussed 
in  the  King's  Bench,  in  1810,  in 
Wedl  V.  King,  12  East,  452,  but 
was  not  decided.  The  Court  of 
King*s  Bench  again  had  the  ques- 
tion before  them  in  1817,inu^l7i5c// 
V.  Wuterhouse,  6  M.  &  S.  385,  and 
adhered  to  their  decision  in  Co- 
vet t  V.  RadnidgCf  3  East,  62.  In 
Bretherton  v.  Wood{d)y  in  1821, 
the  question  was  again  raised,  and 
was  carried  up  to  the  Exchetjuer 
Chamber,  which  Court  decided 
in  conformity  with  Govett  v.  Rcid- 
nidge  {sup.),  but  at  the  same  time 
distinguished  Powell  v.  Layton,  2 
N.  R.  365,  and  Max  v.  Roberts, 
2  N.  R.  454. 

(c)  2  Lord  Raym.  909. 

((/)  3  B.  &  B.  54. 
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not  be  entered  for  the  plaintiff,  inasmuch  as  the  action, 
though  framed  in  tort,  was  founded  on  the  contract  with 
all  the  defendants,  and,  therefore,  that  they  must  all  be 
fixed  or  none,  and  the  decisions  in  Powell  v.  Lay  ton  (a) 
and  Weall  ▼•  King  {b)  were  relied  upon.  The  contradictory 
decisions  were  brought  before  the  notice  of  the  Court,  and 
after  time  taken  to  consider,  judgment  was  given  in  favour 
of  the  plaintiff  below.  The  observations  of  Dallas  C.  J. 
are  conclusive  upon  the  present  case :  ''  On  the  part  of  the 
plaintiffs  in  error,  it  was  contended  that  the  statement  of 
the  case  in  the  declaration  amounts  to  a  contract,  and  that 
being  so,  all  the  rules  which  relate  to  actions  founded  on 
contracts  must  govern;  and  that  it  is  a  rule  of  law  that 
such  actions  are  joint,  and  must  be  maintained  against  all 
the  defendants  named  in  the  declaration,  or  fail  altogether. 
If  it  were  true  that  the  present  action  is  founded  on  a  con- 
tract, so  that,  to  support  it,  a  contract  between  the  parties 
to  it  must  have  been  proved,  the  objection  would  deserve 
consideration.  But  we  are  of  opinion  that  this  action  is 
not  8o  founded,  and  that  on  the  trial  it  could  not  have  been 
necessary  to  shew  that  there  was  any  contract,  and  there- 
fore that  the  objection  fails.  This  action  is  on  the  case 
against  a  common  carrier,  upon  whom  a  duty  is  imposed 
by  the  custom  of  the  realm,  or  in  other  words,  by  the  com- 
mon law,  to  carry  and  convey  their  goods  or  passengers 
safely  and  securely,  so  tliat  by  their  negligence  or  default 
no  injury  or  damage  happen.  A  breach  of  this  duty  is  a 
breach  of  the  law,  and  for  this  breach  an  action  lies,  founded 
on  the  common  law,  which  action  wants  not  the  aid  of  a 
contract  to  support  it."  Again,  '*  If  the  action  be  not 
founded  on  a  contract,  but  on  a  breach  of  duty  depending 
on  the  common  law,  on  a  tort  or  misfeasance^  it  cannot  be 
contended  that  the  judgment  is  erroneous;  for,  from  the 
nature  of  the  case  and  the  form  of  the  action,  it  is  several, 
and  not  joint,  and  may  be  maintained  against  some  only  of 
those  against  whom  it  is  brought."     In  Powell  v.  Layton  {a), 

(a)  2  N.  R.  365.  (6)  12  East,  452. 


1838. 


Pozzi 

V. 

SniPTOK 
aud  another. 
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1838.         and  Max  v.  Roberts  {a)   the  defendants  were   charged  in 

^"-^^^^      respect  of  a  breach  of  contract  only,  and  no  common  law 

-0,  liability  whatever  was  shewn.     But,  in  the  present  case,  it 

Sbiptok       jg  Qjjiy  jj^  respect  of  their  common  law  liability  that  the 
and  another.  .  .  . 

defendants  are  responsible ;  and  there  is  no  averment  in 

the  declaration  of  "  special  instance  and  request"  on  the 
part  of  the  defendants.  If,  however,  the  present  case  is 
not  to  be  distinguished  from  Powell  v,  Lajfton  (b),  the  Court 
will  rather  adhere  to  Govett  v.  Radnidge{c),  as  was  ob- 
served by  Bayley  J.  in  Ansell  v.  Water  house  {d)»  That 
case  is  a  strong  authority  for  the  plaintiff.  The  defendant 
was  there  charged  in  case  as  a  stage  coach  proprietor,  and 
he  pleaded  in  abatement  that  other  persons  were  joint  pro- 
prietors with  him,  the  defendant.  The  defendant's  liability 
on  the  custom  of  the  realm  was  not  set  out  any  more  than 
in  the  present  declaration;  but,  as  here,  there  was  no  aver- 
ment of  any  contract;  and  the  Court  held,  that  the  action 
was  founded  on  the  tort  at  common  law,  and  therefore  that 
no  plea  in  abatement  was  admissible.  Lord  Ellenborough 
C.  J.  observed,  "  It  is  said  the  defendant  is  not  charged 
verbatim  as  a  common  carrier  upon  the  custom;  but  the 
declaration  is  tantamount ,  for  it  charges  him  as  the  pro- 
prietor of  a  common  stage  coach  for  hire,  and  alleges  the 
negligence  as  a  breach  of  duty  arising  out  of  that  employ- 
ment for  hire  and  reward."  It  is  true  that  the  present 
declaration  does  not  aver  that  the  defendants  are  carriers  or 
proprietors  of  a  public  conveyance,  and  on  special  demurrer 
the  omission  might  perhaps  have  been  held  fatal ;  but  it 
appears  in  substance  on  record  that  the  defendants  are 
so  charged ;  they  were  proved,  at  Nisi  Prius,  to  be  public 
carriers,  and,  therefore,  on  a  motion  in  arrest  of  judgment, 
the  Court  will  support  the  verdict.  Bwwn  v.  Dixon  {e)  is 
an  illustration  of  the  soundness  of  the  rule  laid  down  by 
Lord  Ellenborough  C.J.  in  Govett  v.  Radnidge{c).    Brown 

(a)  2  N.  R.  454.  (d)  6   M.   &  S.  385 ;  S.  C.  2 

lb)  2  N.  R.  365  Chitt.  1. 

(c)  3  East,  62.  (e)  1  T.  R.  274. 


Pozzi 
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▼.  Dixon(a)  was  trover  for  a  dog;  the  second  count  alleged  i8S8. 
that  the  plaintiff,  at  the  request  of  the  defendant,  delivered 
a  dog  to  him,  to  be  seen  and  viewed  by  him,  and  to  be 
returned  in  a  reasonable  time;  yet  the  defendant,  contriving  ^^"^!! 
&c^  did  not  return  the  dog,  but  through  his  carelessness 
lost  the  same.  On  special  demurrer  for  joining  a  count 
founded  on  breach  of  promise,  with  a  count  in  trover,  the 
Court  gave  judgment  for  the  plaintiff,  and  observed  that, 
''  wherever  the  same  plea  may  be  pleaded,  and  the  same 
judgment  given  on  two  counts,  they  may  be  joined  in  the 
some  declaration.  Assumpsit  and  tort  cannot  be  joined 
together,  because  the  pleas  to  both  are  not  the  same.  But 
the  whole  of  this  is  ease.'*  [Pattesan  J.  That  is  not  the 
true  rule,  because  debt  and  detinue  may  be  joined  to- 
gether^ although  the  judgments  are  different;  and  again, 
trespass  and  case  cannot  in  general  be  joined,  although 
the  same  pleas  are  pleadable,  and  the  judgment  in  each 
is  for  damages  and  costs.  The  rule  laid  down  in  Dickon 
V.  CliftifH{b)y  was  reconsidered  in  MaU  v.  Goadson\c)J\ 
The  cases  on  this  subject  are  collected  in  tlie  notes  to 
Cabdl^.  Vaiighan{d),  and  the  rule  appears  to  be  clearly 
laid  down  there  that  it  is  only  where  the  action  is  not 
maintainable  without  proving  a  contract  between  the  par- 
ties, as  ill  Powell  v.  Lay  ton  {e)^  fVealt  v.  Kittg{f),  and 
Green  v.  Greenbank{g),  that,  whether  the  declaration  be  in 
case  or  assumpsit,  all  the  incidents  of  an  action  of  contraet 
are  applicable.  It  is  true  that  in  Buddie  v.  Wilhon{h),  the 
inclination  of  the  Conrt  was,  that  the  nonjoinder  of  defend- 
ants might  be  pleaded  in  abatement  to  an  action  on  the 
case  against  carriers,  on  the  custom  of  the  realm,  but  that 
case  was  decided  upon  another  ground ;  and  the  doctrine 
itself,  as  well  as  the  case  of  Boson  v.  SandJord{i\  may  be 

(a)  1  T.  R.  274.  (/)  12  East,  452. 

(6)  2;  Wib.  319.  {£)  2  Marsh.  485. 

(c)  8  was.  848.  (A)  6  T.  R.  369. 

(lO  1  Wms.  SRUDd.291,  n.  (4)  (i)  8  Lev.  258;  SX.  2  Salk. 

and  («).  440;  1  Shower,  29. 

(e)  2N.R.  365. 
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1838.         considered   as  overruled  by  Govett  v.  Radnidge(a).     In 

^"^^^^^      Dale  V.  Hall  (b) 9  on  which  Lord  Kenyon  C.  J.  relied,  in 

t;.  Buddie  V.    Willson{c),   the  declaration  was  in  assumpsit, 

SniPTON       jjpj  therefore  it  is  beside  the  present  question.     Some  re- 
and  another.  r  ^ 

liance  will  probably  be  placed  on  the  want  of  an  allegation 
in  the  declaration,  that  the  defendants  are  carriers;  but  in 
1  Selw.  N.  P.  416  (8th  ed.),  where  the  question  is  dis- 
cussed, it  is  laid  down  as  the  result  of  the  authorities,  that 
the  plaintiff  may  declare  in  case  generally,  without  alleging 
the  custom  of  the  realm;  and  that  by  the  statement  of  the 
defendants  carrying  for  hire,  it  would  appear  that  the  de- 
fendants were  common  carriers.  As  the  objection  in  this 
case  was  raised  at  Nisi  Prius,  if  it  had  not  fully  appeared 
there  that  the  defendant  James  Shiptan  was  a  common 
carrier,  he  would  have  obtained  a  verdict  also. 

Atcherletf  Serjt.  and  Cromplon,  contr^.  For  the  last 
150  years  the  current  of  decisions  has  been  uniform,  with 
the  exception  of  Govett  v.  Radnidge{a)\  that,  although 
carriers  are  liable  for  a  breach  of  duty  by  the  custom  of  the 
realm,  their  liability  is  founded  on  breach  of  contract.  In 
Boson  V.  Sandford  (c).  Holt  C.  J.  held  expressly  that  this 
was  not  an  action  ex  delicto^  but  ex  quasi  contractu,  and  it 
was  not  the  contract  of  one,  but  all;  that  there  was  no 
other  tort  but  the  breach  of  trust.  This  case  was  much 
discussed  and  was  confirmed  in  Buddie  v.  WUlson(c),  [Pat- 
teson  J.  The  decision  in  that  case  is  a  mere  dictum,  as  the 
plea  was  bad  on  another  ground.]  All  the  cases  are  con- 
sidered in  Powell  v.  Layton  (e),  where  it  is  shewn  that 
Boson  V.  Sandford(f)  is  sound  law,  and  was  never  ques- 
tioned till  the  case  of  Govett  v.  Radnidge{a).  The  prin- 
ciple is,  that  if  a  contract  be  the  foundation  of  the  action, 
the  plaintiff  shall  not,  by  the  adoption  of  a  particular  form 

(o)  3  East,  62.  (e)  2  N.  R.  365. 

(6)  1  Wils.  881.  (/)  3  Lev.  258;  SX.  2  Salk. 

(c)  6  T.  R.  369.  440;  1  Shower,  29. 

{d)  2  Salk.  440. 
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of  action,  oust  the  defendant  of  any  advantages  he  would         18S8. 
be  entitled  to  if  sued  in  contract,  viz.  of  pleading  a  non- 
joinder of  other  defendants  in  abatement,  of  entitling  the 

defendants  to  a  verdict,  if  the  cause  of  action  should  not  be      Shtptoh 

'  ,  nnd  another. 

prt>ved  against  all,  and  of  excluding  a  count  in  trover. 
ThuA>  In  Jennings  v.  Hundallip)  it  was  held,  that  an  infant, 
wbo  was  iued  in  case  fbr  immoderately  riding  the  plaintiff's 
mare,  iliight  pleiad  his  infancy  in  bar,  as  the  action  was 
cleariy  founded  on  a  contract.  Again,  if  the  contract  might 
be  converted  into  a  tort,  parties  might  be  made  defendants 
to  exclude  their  evideiHre;  or  if  one  partner  may  be  sued 
alone  on  the  tort,  no  contribution  wbuld  be  recoverable; 
Mtrryweatker  ▼.  Nixan  (6).  [Coleridge  J.  How  do  you 
distinguish  this  case  from  Bret/ierton  v.  Wood(c),  except 
that  there  the  defendants  below  were  alleged  to  be  the 
proprietors  of  a  common  stage  coach.  Here,  it  is  stated 
to  be  the  duty  df  the  defbtidauts  to  carry  safely,  and  facts 
are  shewil  to  prove  what  that  duty  is.]  The  judgment  of 
Monoid  C.J.  in  P&well  v.  Layton{d)y  is  relied  upon: 
**  The  duly  of  A  servant,  or  the  duty  of  an  officer,  I  under- 
stand,  but  the  duty  of  a  carrier  I  do  not  Undei-stand,  other- 
wise thstii  as  ihtX  duty  arises  out  of  his  contract."  Both  in 
Br^hetton  v.  Wood  (c)  and  in  Ansell  v.  Wdterhouse  (e),  the 
allegation  in  the  declaration  was  considered  to  shew  suffi- 
ciently, that  the  defendants  were  common  carriers ;  but  in 
the  present  declaration,  for  all  that  appears  on  the  fdcc  of 
the  record,  the  defendants  had  never  carried  goods  before, 
and  were  nevier  to  carry  again.  They  can  only  be  liable  in 
respect  of  the  plaintiff's  loss  on  their  express  contract,  or 
on  the  custom  of  the  realm;  the  contract  has  not  been 
proVed,  and  it  is  unheard  of  that  the  custom  of  the  realm 
can  attach  to  any  party  whatsoever,  who  undertakes  to  con- 
vey an  article  for  reward.  [Patteson  J.  The  question  is, 
whether  the  words  in  the  declaration  necessarily  amount  to 

(fl)  8  T.  R.  SS5.  (d)  2  N.  R.  365. 

(5)  8  T.  R.  186.  (e)  6  M.  &  S.  886. 

(c)  3  6.  &  B.  54. 
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1838.         a  contract.]     If  they  do  not,  there  is  a  mere  nudum  pactum 
^^^^^      alleged,  and  no  duty  whatever  on  the  defendants.     The 
V,  decisions  in  all  these  cases  have  turned  upon  the  state  of 

ancTanother  ^^^  pleadings.  In  Bretherion  v.  Wood  (a),  although  a  con- 
tract was  alleged,  a  tort  sufficiently  appeared,  which  was 
not  necessarily  connected  with  the  breach  of  contract,  and 
therefore  it  was  held  that  the  case  was  completely  within 
the  rule  applying  to  actions  of  tort;  but  in  all  cases  of  car- 
riers, a  contract  necessarily  exists.  \Patteson  J.  That  is 
expressly  denied  in  Bretherion  v.  Wood(a)f  and  cannot 
well  be,  because  a  carrier  is  compellable  to  carry,  and  may 
be  indicted  for  refusal.]  That  may  be  part  of  his  liability, 
but  if  he  does  carry,  that  shews  his  assent  to  the  contract 
proposed.  [Patteson  J.  The  objection  then  may  be  raised 
on  the  record,  as  the  second  plea  avers  that  the  plaintiff 
did  not  deliver  to  the  defendants,  and  the  jury  find  that  he 
did  deliver  to  one  defendant,  and  not  to  the  other.]  The 
objection  also  arises  at  Nisi  Prius,  for  as  the  contract  is 
alleged,  it  ought  to  be  proved ;  and  as  no  common  law  lia- 
bility is  charged  against  the  defendants,  evidence  on  that 
point  is  inadmissible.  It  was  impossible  for  the  defendants 
to  traverse  their  being  common  carriers;  the  proof,  there- 
fore, of  their  being  carriers,  does  not  obviate  the  necessity 
of  proving  the  contract.  With  regard  to  Govett  v.  Rad- 
fndge{b),  it  has  often  been  overruled.  Serjt.  Williams  {c) 
considered  it  to  have  been  expressly  so  by  Powell  v.  Lay~ 
ton  {d).  [Patteson  J.  That  is  rather  a  bold  assertion,  for 
if  error  had  been  brought  in  Powell  v.  Lay  ton  {d),  there  is 
no  doubt  that  the  Court  of  King's  Bench,  in  the  then  existing 
state  of  the  Court,  would  have  adhered  to  Govett  v.  JRad- 
$iidge{b)J]  Green  v.  Greenbank(e)  may  be  also  considered 
to  have  impugned  Govett  v.  Radnidge{b),  and  JVeall  v. 
King{f),  is  a  decision  by  the  Court  of  King's  Bench^ 

(a)  3  B.  &  B.  64.  (rf)  2  N.  R.  365. 

(6)  3  East,  63.  (e)  2  Marsh.  485. 

(c)  1  Wma.  Saund.  291,  n.  4.  (/)  12  East,  452. 


Pozzr 


MICHAELMAS  TERM,  II  VICT. 

at  the  very  time  that  Max  v.  Roberts  (a)  was  under  con- 
aideration  in  error,  and  is  completely  in  accordance  with  the 
decisions  of  the  Common  Pleas.     Marxetti  v.  Williami  (b)  v. 

and  Godefroy  v.  Jay  (c),  are  two  recent  decisions,  in  which    ^^^^^l^^r 
the  Courts  have  fully  recognized  the  principle,  that  if  a 
contract  be  the  basis  of  the  action,  all  the  incidents  of  the 
contract  apply,  although  the  declaration  may  be  framed  in 
tort. 

Cur*  adv.  vult. 

Patteson  J.  now  delivered  the  judgment  of  the 
Court. — This  is  an  action  against  carriers  for  negligence. 
A  verdict  was  found  for  the  plaintiff  against  one  of  the 
defendants  only,  and  upon  a  rule  for  a  nonsuit  having  been 
obtained,  the  case  was  argued  in  the  last  Easter  term, 
before  my  brothers  Littkdale,  Coleridge,  and  myself. 

The  form  of  the  declaration  is  in  case,  and  differs  from  that 
used  in  Bretherton  and  others  v.  Wood  in  error  (fi)  in  this, 
that  it  contains  no  positive  averment  that  the  defendants 
were  carriers;  whereas  in  Bretherton  and  others  v.  Wood(d) 
there  was  an  averment  that  the  defendants  were  proprietors 
of  a  stage  coach,  for  the  carriage  and  conveyance  of  passen- 
gers for  hire,  from  Bury  to  Bolton.  The  present  declara« 
tion  states  simply  that  the  plaintiff  delivered  to  the  defend- 
ants, and  the  defendants  received  from  the  plaintiff,  goods 
to  be  carried  for  certain  reasonable  reward  from  A.  to  B. 
It  is  therefore  consistent  with  the  defendants  being  common 
carriers,  or  being  hired  on  the  pai-ticular  occasion  only. 
Upon  the  trial  it  was  proved  satisfactorily,  that  the  defend- 
ant, against  whom  the  verdict  was  found,  was  a  common 
carrier,  and  it  does  not  appear  to  have  been  objected  at 
that  time,  that  proof  of  an  express  contract  between  the 
plaintiff  and  the  defendants  was  necessary,  in  order  to  sus- 
tain the  declaration.     If  such  proof  was  not  necessary,  it 

(a)  a  N.  R.  455;  5.  C.  in  error  (c)  7  Bingh.  513. 

IS  East,  89.  id)  3  B.  &  B.  54. 

(6)  1  B.  &  Ad.  415. 
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1838.         can  only  be  because  the  declaration  may  be  read  as  founded 

on  the  general  custom  of  the  realm>  and  if  it  maj^  be  so 

read|  the  Court,  after  verdict,  must  so  read  it,  and  then  the 

Shipton       case  of  Bretherton  and  others  v.  Wood  (a)  is  directly  in  point 
nnd  another.    .  •     -rr      rr  •  i        • 

in  favour  of  the  plaintiit.     Upon  consideration,  we  are  of 

opinion  that  the  declaration  may  be  so  read.  The  practice 
appears  to  have  been  in  former  times,  to  se^  out  the  custom 
of  the  realm,  but  it  was  afterwards  very  properly  held  to  be 
unnecessary  so  to  do,  because  the  custom  of  the  realm  is 
the  law,  and  the  Court  will  take  notice  of  it,  and  the  dis- 
tinction has  for  many  years  prevailed  between  general  and 
special  customs  in  this  respect.  Afterwards  the  practice 
appears  to  have  been  to  st^te  the  defendants  to  be  common 
carriers  for  hire.  That  however  was  departed  from  in 
Bretliertott  and  others  v.  Wood  (a),  to  a  considerable  extent, 
and  certainly  still  further  upon  the  present  occasion.  It 
may  be  that  the  present  declaration  could  not  have  been 
supported  on  special  demurrer  for  want  of  some  such  aver* 
ment,  but  on  this  point  we  are  not  called  upon  to  give  any 
opinion.  It  does  not  state  that  the  goods  were  deHvered 
tQ  the  defendants,  at  their  special  instance  and  request,  or 
contain  any  other  allegation  necessarily  applicable  to  an 
express  contract  only,  or  even  pointing  to  any  express  con- 
tract. We  cannot  therefore  say  that  it  shews  the  action  to 
be  founded  on  contract,  and  it  is  sufficient  for  the  present 
purpose,  if  the  language  in  which  it  is  couched  is  consistent 
with  its  being  founded  on  the  general  custom  ^s  to  carriers. 
Taking  this  declaration  therefore  to  charge  the  defend- 
ants as  common  carriers,  it  follows  that  it  is  strictly  an 
action  on  the  case  for  a  tort,  and  that  one  of  several  de- 
fendants may  be  found  guilty  upon  it,  according  to  the 
dpctrine  established  in  Bretherton  and  others  v.  Wood  (a). 
The  evidence  warrants  the  verdict  which  has  been  found, 
and  we  cannot  disturb  that  verdict.  We  purposely  abstain 
from  giving  any  opinion,  whether  the  doctrine  in  Govett  v. 

(a)  3  B.  &  B.  54. 
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Rmdnidge  (a),  or  that  in  Powell  v.  Layton  {b\  be  the  true 
doctrine,  as  we  do  not  feel  ourselves  called  upon  to  decide        ^ 

rr»  POZZI 

between  them,  supposing  them  to  differ.     The  rule  must  v, 

^  di.ch.rged.  J/3„. 

Rule  discharged. 

(fl)  3  East,  62.  (6)  2  N.  R.  365. 


COOPEB  V.  LawSON.  Monday, 

Nov.  5th, 

Libel.    The  declaration  set  out,  as  the  libel  complained  Where  a  plea 
of,  an  article  in  the  Times  newspaper  of  the  29th  Decern-  ijbel  justifies 
bcr,  1837.    This  article  purported  to  give  an  account  of  ^^*' ^^  ^^^^ 
certain  proceedings  in  a  committee  room  of  the  House  of  against  the 
Commons,  upon  taking  the  recognizances  under  a  petition  F  ^"  ^^ 
presented  against  ^e  return  of  the  sitting  members  of  the  comments 
borougb  of  Berwick,   when    the   plaintiff  tendered  him-  properly  left  to 
idf  and  was  accepted  as  one  of  the  sureties  for  the  peti-  the  jury  to  con- 

,  i.         »       T  1*11    sider,  not  only 

doners,  m  the  sum  of  500/.     it  purported  to  give  at  length  whether  the 

the  affidavit  made  on  this  occasion  by  the  plaintiff  as  to  his  f^^^^^^  F^^' 

/  '^  ed,  but  whe- 

sofficiency,  and  also  counter-affidavits  by  persons,  stating  ther  also  the 
themselves  to  be  his  creditors,  as  to  his  insufficiency,  de-  ^on^^de^  iP 
posing  to  various  facts  and  transactions  for  the  purpose  of  they  are  of 
shewing  that  he  was  in  an  insolvent  state.     It  then  added  tionable  and' 
the  following  observation,  among  others  : — *'  But  why,  may  ^^^  not  neces- 

,     ,     -  ,.  ,  .,       /  •        1  I  •     •iY.v  sary inferences 

It  be  asked,  does  this  cockney  tailor  (meanmg  the  plaintiff)  from  the  facts. 

take  all  this  trouble,  and  subject  himself  to  all  this  exposure  V^^.V^  ^^.^^  ^^ 

''  *^  justincation  of 

of  his  difficulties  and  embarrassments.    He  has  nothing  to  do  a  libel,  imput- 
with  the  borough  of  Berwick-upon-Tweed,  or  its  members,  plaimiff  ^hat 
How  comes  it  then  that  he  should  take  so  much  interest  in  ne  had  become 
the  job?     There  can  be  but  one  answer  to  these  very  natu-  ©n  an  election 
ral  and  reasonable  queries — heis  hired  for  the  occasion ;  the  pe^^tion,  al- 

*  ^  though  he  was 

at  the  time  in 
iosoUent  &o4  insufficient  circumst^ces,  and  adding,  he  was  hired  for  the  occasion  ; 
the  observation  that  he  was  hired,  whether  taken  as  a  statement  of  a  distinct  fact  or  a 
mere  commeDt,  is  itself  actionable,  and  the  jury  are  to  decide  whether  it  is  covered  by 
evidence  JQSdfying  the  rest  of  the  libel. 
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affair  is  in  fact  a  foul  job  throughout,  and  it  is  only  by 
such  aid  that  it  can  possibly  be  supported.*' 

Pleas:  1.  Not  Guilty.  2.  Justification.  Tlial  the  state- 
ments and  matters  contained  in  the  affidavits  (set  out  in  the 
newspaper  and  plea  relative  to  the  insufficiency  of  the 
plaintiff)  were  correct  and  true  in  every  respect ;  that  the 
plaintiff,  at  the  time  of  making  his  aforesaid  affidavit,  was 
not  fit  to  become  surety  ;  that  the  said  affidavits  were  pro- 
ceedings publicly  taken  before  a  legal  Court  and  jurisdiction 
competent  to  entertain  and  determine  on  the  same ;  that 
the  matter  charged  as  libellous  was  a  fair  account  of  the 
said  proceedings,  with  a  fair  and  bon(l  fide  commentary 
thereon,  published  without  malice. 

Replication :  joining  issue  on  the  first  plea,  and  of  de 
irijuria  to  the  second. 

At  the  trial,  before  Lord  Denman  C.  J.,  at  the  London 
sittings  after  the  last  Trinity  term,  evidence  was  given  by 
the  defendant  of  the  truth  of  all  such  facts  in  his  plea  of 
justification,  as  tendered  to  shew  the  insolvency  and  insuf- 
ficiency of  the  plaintiff.  His  lordship  left  the  whole  case 
to  the  jury,  directing  them  to  find  a  verdict  for  the  plaintiff, 
if  they  believed  that  the  facts  alleged  against  him  had  not 
been  proved,  or  that  the  commentaries  on  them  were  not 
fair  and  bona  fide.     Verdict  for  the  plaintiff. 


Sir  J.  Campbell  A.  G.,  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  The  plea  in  this  case  justified  the 
absolute  verity  of  the  statements  of  fact  in  the  libel,  and 
also  the  fairness  of  the  comments;  but  the  plea  would 
have  been  good  without  the  latter  allegation.  Such  alle- 
gation, therefore,  was  quite  immaterial,  and  it  ought  not  to 
have  been  left  to  the  jury  to  consider  whether  it  was  proved. 
This  is  not  a  plea  that  the  account  of  proceedings  at  a  trial 
is  correct,  and  the  comments  on  them  fair,  but  that  the  facts 
themselves  are  true.  The  inference  from  those  facts  did 
not  require  to  be  justified.      [Coleridge  J.    The  libel  says 
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the  plaintiff  was  hired.]   That  is  mere  inference.     If,  in  an 
action  of  libel  for  publishing  of  the  plaintiff  that  he  had 
committed  parricide,  and  was  a  disgrace  to  human  nature, 
a  plea  were  framed  as  in  the  present  case,  justifying  the 
bona  fides  of  the  observation  as  well  as  the  statement  of 
het,  it  would  be  enough  to  prove  the  mere  fact  that  the 
plaintiff  had  committed  parricide.    The  defendant  proved 
all  the  facts  alleged  in  the  libel.    [Lord  Denman  C.  J.  The 
commeDtary  that  the  defendant  was  hired,  involves  a  new 
fact.     FaiieMonJ.  Suppose  the  declaration  had  complained 
of  the  comment  alone,  would  it  have  been  enough  to  have 
pleaded  that  it  was  made  upon  certain  facts,  and  that  those 
facts  had  actual  existence  ?]      If  an  action  were  brought  for 
saying  that  a  man  ought  to  be  transported,  it  would  be 
enough  to  shew  that  he  had  been  guilty  of  a  transportable 
offence.    In  Clarke  v.  Taylor  (a)  the  libel  contained  matter 
of  observation  as  well  as  statement ;  the  statement  only  was 
justified,  iK>th  in  the  plea  and  at  the  trial ;  and  the  Court 
refased  to  enter  a  verdict  for  the  plaintiff  on  those  parts  of 
tfe  libel  to  which  there  was  no  justification. 


17 


1838. 


Pattbson  J.— The  authority  of  Clarke  v.  Taylor  (a)  is 
Ibe  only  thing  that  raised  the  slightest  doubt  in  my  mind 
upon  this  question,  but  on  referring  to  that  case  I  find  that 
it  is  not  at  all  in  point.  The  libel  there  consisted  of  a  long 
newspaper  paragraph,  the  concluding  part  of  which  was 
not  covered  by  the  plea  of  justification ;  and  Tindal  C.  J. 
observes,  *'  there  can  be  no  doubt  that  a  defendant  may 
justify  part  only  of  a  libel  containing  several  distinct 
charges ;"  and  afterwards  adds,  "  but  if  he  omits  to  justify 
a  part  which  contains  libellous  matter,  he  is  liable  in  da- 
mages for  that  which  he  has  so  omitted  to  justify.  The 
plea  in  the  present  instance  does  not  affect  to  justify  the 
whole  of  the  publication,  and  we  are  to  see  whether  the 
part  omitted  would,  by  itself,  form  a  substantive  ground  of 
an  action  of  libel."    Apply  that  test  here :   suppose  the 

(a)  2  Bing.  N.  C.  654. 
VOL.  I.  C 
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plea  bad  omitted  to  justify  the  observation^  that  the  plaintiff 
"  was  hired  for  the  occasion/'  it  would  not  have  met  the 
whole  declaration,  for  the  comment  itself  was  libellous.  I 
do  not  say  that  in  all  cases  of  libel,  where  certain  facts  arc 
commented  on,  it  should  be  left  to  the  jury  to  say  whether 
they  have  been  commented  upon  fairly.  But,  wherever  the 
comment  involves  an  imputation,  which  may  or  may  not  be 
a  just  inference  from  facts,  it  may  then  be  a  distinct  libel, 
and  the  jury  are  to  ascertain  its  character.  In  the  instance 
put  by  the  Attorney-General,  the  inference  from  a  man's 
being  a  parricide  that  he  is  a  disgrace  to  human  nature  is  a 
necessary  inference,  which  it  would  be  absurd  to  leave  to 
the  jury.  I  think  the  defendant  acted  wisely  in  justifying 
the  comment  in  his  plea,  and  that  he  should  have  proved 
the  truth  of  it  at  the  trial. 


Williams  J. — The  Attorney-General  assumed  in  argu- 
ment that  the  comment  did  not  add  to  or  vary  the  imputa- 
tion contained  in  the  libel.  Now  it  was  said  that  the 
plaintiff  must  have  been  induced  by  hire  to  become  surety, 
and  the  motives  thus  imputed  to  him,  while  in  a  state  of 
ambiguous  solvency,  were,  it  appears  to  me,  if  rightly  im- 
puted, conclusive  as  to  the  character  of  the  transaction 
proved. 

Coleridge  J. — The  charge  here  is  not  only  that  the 
plaintiff  was  hired,  but  that  he  was  perjured.  Undoubtedly, 
in  many  cases  there  could  be  nothing  for  a  jury  to  deliberate 
upon  where  facts  had  been  proved,  and  the  comments  upon 
them  passed  over,  for  the  comments  might  be  necessarily 
true,  but  in  this  case  the  comments  involved  a  new  fact. 


LordDfiNMAN  C.J  -Tt  would  be  extravagant  to  say 
that  in  cases  of  libel  every  coinment  should  be  justified,  al- 
though it  might  be  nothing  but  a  mere  shadow  of  the  libel, 
and  inseparably  connected  with  it.  But  where  from  one  fact 
the  defendant  has  chosen  to  infer  another,  the  jury  are  to 
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say  whether  the  comment  is  fair.    The  defendant  had  no         1838. 

right  to  say  that  the  plaintiff,  whose  circumstances  were  ^ 
doubtful,  had  been  hired*  v. 

Rule  refused.  ^^'^'^• 


Groom  and  others,  Assignees  of  Raven,  a  Bankrupt, 

V.  West-  ^  "^'^''^;„ 

November  9th* 

Declaration  ;  that  heretofore,  and  before  the  said  A  declaration 

•  IT  i^vXf  in  consi- 

Raven  became  a  bankrupt,  to  wit,  on  the  23rd  June,  1835,  deration  that 

in  consideration  that  Raven,  at  the  request  of  the  defend-  ^'^^^^^ 
ant,  would  sell  and  deliver  to  the  defendant  a  certain  quan-  cy,  would  sell 
tity,  to  wii,  five  hogsheads  of  Demerara  sugar,  at  a  certain  to  defendant^ 
price  then  agreed  upon  between  them,  Raven  and  defend-  defendant 
ant,  to  wit,  at  the  price  of  2/.  155.  for  each  hundred  weight  for  the  same 

of  the  said  sugar,  amounting  in  the  whole  to  the  sum   of  prompt  two 

^  **         .  months,  or  by 

175/.  Os.  4</.,  he,  defendant,  promised  Raven  to  accept  the  an  acceptance, 

«,id  ..g.™  .™i  p.,  wn.  for  .h.  ..„.  ta  „..„„  f„,^„i„gi  rjz°.ir 

that  is,  prompt  two  months,  or  an  acceptance,  that  is  to  say,  delivery  of  the 
of  a  bill  of  exchange  for  the  amount  thereof,  payable  70  fhedefend-° 

days  after  the  date  of  such  bill,  if  such  acceptance  should  ant's  refusal  to 

pay  by  an  ac- 
he required  by  said  Raven ^  the  said  seller  of  said  sugars,  ceptance  or 

Averment,  that  Raven,  confiding  in  the  promise  of  defend-  ^'u  ^"T*^ 

ant,  did  afterwards,  and   before  he  became  bankrupt,  sell  before  he  be- 

.«.  -.«-,  U»  »id  ,„»«,  of  good.  .«  defend...  o„  .he  ^  l^' 

terms  aforesaid,  and  defendant  then  accepted   the  same ;  deprived  of 

tht)  use  and 

and  that  although  Raven  afterwards,  and  before  he  became  benefit  of  an 

bankrupt,  to  wit,  on  the  1st  July  in  the  year  aforesaid,  re-  acceptance, 

\  '  .  .  and  of  all  the 

quired  defendant  to  pay  him    for  the    said  sugars  by  an  benefit  which 

acceptance,  according  to  the  terms  of  the  said  sale,  yet  ^suited  from 

discounting 
the  said  acceptance,  and  was  put  to  great  loss  and  inconvenience,  and  his  estate, 
applicable  to  the  discharge  of  his  just  debts,  was  by  reason  of  the  non-payment  for  the 
said  goods,  moch  diminished  in  value-^oes  not  sound  in  unliquidated  damages  so  as  to 
deprive  the  defendant  of  his  right  of  set-ofT  under  the  Bankrupt  Act,  6  Geo,  4,  c.  16, 
s.  50. 

Qiurr^  Can  injury  arising  to  a  creditor  from  non-payment  of  a  debt  form  the  subject 
of  special  damage  ?    Sembk,  per  Coleridge  J.  that  it  can. 

C2 
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defendant,  not  regarding  his  promise,  but  contriving  8ic. 
to  defraud  Raven  before  he  became  a  bankrupt,  and  plain- 
tiffs, as  assignees  as  aforesaid,  since  Raven  became  a  bank- 
rupt, did  not  nor  would,  when  he  was  so  required  as  afore- 
said,  or  at  any  time  before  or  afterwards,  pay  Raven  before 
he  became  a  bankrupt,  or  the  plaintiffs  as  assignees  as 
aforesaid,  the  price  of  the  said  goods,  or  any  part  thereof, 
by  an  acceptance  or  otherwise  howsoever,  but  has  hitherto 
wholly  neglected  Sec,  and  by  reason  thereof  Raven,  before 
he  became  a  bankrupt,  lost  and  was  deprived  of  the  use 
and  benefit  of  an  acceptance  of  and  by  defendant  for  the 
said  price  of  the  said  sugars,  and  of  all  the  benefit  and  ad- 
vantage which  would  have  resulted  and  accrued  to  him  by 
having  the  said  acceptance  discounted,  and  raising  money 
thereby  for  his  use  and  accommodation,  in  the  way  of  his 
trade  and  business ;  and  thereby  also  was  put  to  great  loss, 
and  trouble,  and  inconvenience,  by  reason  of  not  having 
the  said  bill  to  negotiate,  and  his  personal  estate  and 
effects,  applicable  to  the  discharge  of  his  just  debts,  were 
thereby,  and  by  reason  of  the  non-payment  of  and  for  the 
said  goods  in  manner  aforesaid,  much  diminished  in  value, 
to  the  great  damage  of  plaintiffs  as  assignees  as  aforesaid, 
and  of  the  creditors  of  Raven  seeking  relief  under  the  said 
fiat  in  bankruptcy,  in  and  under  which  the  plaintiffs  were 
and  are  assignees  as  aforesaid. 

The  second  count — after  reciting  that  before  Raven  be-> 
came  a  bankrupt  he  had  sold  and  delivered  to  the  defend- 
ant five  other  hogsheads  of  sugar,  to  be  paid  for  prompt 
two  months,  or  by  an  acceptance  of  a  bill  of  exchange,  70 
days  after  date,  if  required  by  Raven;  that  he  had  also 
sold  and  delivered  on  two  other  occasions  other  soods  re- 
spectively  agreed  to  be  paid  for  on  delivery,  and  that  Raven 
had  required  to  be  paid  for  the  said  sugar  by  an  acceptance, 
but  that  such  acceptance  had  not  been  given,  nor  had  the 
sugar  been  paid  for  in  any  way  whatever,  and  that  the 
other  goods,  although  delivered,  had  not  been  paid  for — 
stated,  that  thereupon  and  before  the  bankruptcy  of  Raven ^ 
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it  was  agreed  upon  betweeu  Raven  and  defendant,  that  the  1838. 
whole  of  the  said  goods  so  sold  and  delivered  should  be 
paid  for  by  an  acceptance  by  defendant  of  a  bill  of  ex- 
change for  the  aggregate  amount ;  that  thereupon,  in  con- 
sideration of  the  premises,  and  that  Raven,  at  the  request 
of  defendant,  would  accept  such  bill  in  payment  for  the 
whole  of  the  said  goods,  defendant  promised  to  accept  a 
bill  for  such  amount.  Averment,  that  although  Raven  con- 
sented to  accept  such  acceptance  as  last  aforesaid  in  pay- 
ment &c.,  and  requested  defendant  to  pay  him  by  such 
acceptance,  yet  defendant,  not  regarding  &c.,  but  contriving 
&€.,  would  not  pay  Raven  before  the  bankruptcy,  or  the 
assignees  since,  by  such  acceptance  &c.  Then  followed 
an  allegation  of  damage,  precisely  as  in  the  first  count, 
except  that  the  estate  of  the  bankrupt  was  stated  to  have 
been  diminished  by  means  "  of  the  premises,"  as  well  as 
**  of  the  non-payment  of  and  for  the  said  goods.'* 

Sixth  plea.  That  before  and  at  the  time  of  the  date  and 
issuing  of  the  fiat  in  bankruptcy,  under  and  by  virtue  of 
which  Raven  was  adjudged  to  be  such  bankrupt,  to  wit, 
on&c..  Raven  was  indebted  to  defendant  in  1000/.,  for  goods 
sold&c,  and  money  lent  &c.  That  defendant  had  not,  when 
he  gave  credit  to  Raven  in  respect  of  said  sum  of  money 
Sec.,  notice  of  any  act  of  bankruptcy  by  Raven  committed; 
which  said  sum  of  money  so  due  and  owing  &c.,  exceeds 
&c. ;  concluding  with  an  offer  of  set-off. 

Special  demurrer,  for  that  the  plaintiffs  have  complained 
against  defendant,  not  merely  for  the  non-payment  of  debts, 
or  liquidated  demands,  but  for  damages  sustained  by  Raven 
before  he  became  a  bankrupt,  and  by  the  plaintiffs  as 
assignees  as  aforesaid,  by  reason  and  in  consequence  of 
Raven  having,  before  he  became  a  bankrupt,  by  reason  of 
the  refusal  of  defendant  to  pay  for  the  said  several  goods 
in  the  declaration  mentioned  by  acceptances,  been  de- 
prived of  the  use  and  benefit  of  such  acceptances,  and 
each  of  them,  and  of  the  benefit  and  advantages  which 
would  have  resulted  and  accrued  to  him  by  having  the  said 
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acceptauces  discounted,  and  raising  money  thereby  for  his 
use  and  accommodation  in  the  way  of  his  trade  and  business, 
and  having  been  put  to  great  loss»  trouble,  and  inconve- 
nience, by  reason  of  not  having  the  respective  bills  in  the 
declaration  mentioned  to  negotiate,  and  which  might  and 
may  have  been  the  cause  of  his  bankruptcy ;  and  for  da- 
mage done  to  the  personal  estate  of  said  Raven,  appli- 
cable for  the  discharge  of  his  just  debts,  and  the  claims  of 
plaintiffs,  as  assignees  as  aforesaid,  sound  in  damages  which 
are  unliquidated,  and  the  amount  of  which  rests  with  a 
jury  to  be  established  by  evidence  given  to  and  before  such 
jury,  and  to  which,  therefore,  a  plea  of  set-off  of  a  debt 
due  by  Raven  to  defendant,  could  not  nor  can  be  pleaded. 

2.  For  that  it  is  not  stated,  alleged,  or  shewn  in  the  said 
last  plea,  that  there  was  any  mutual  credit  between  i2aveit  and 
defendant,  before  or  at  the  time  of  making  the  several  con- 
tracts mentioned  in  the  declaration,  but  on  the  contrary 
thereof  it  appears,  in  and  by  said  declaration,  that  the  seve- 
ral goods  therein  respectively  mentioned  were  to  have  been 
paid  for  by  defendant,  by  acceptances  to  be  immediately 
given  by  defendant  to  Raven,  and  which  he  might  negotiate 
and  get  discounted  for  the  purposes  of  his  trade  and  busi- 
ness, and  each  of  the  dealings  and  transactions  in  the  de- 
clarations mentioned  was  a  distinct,  separate,  and  inde- 
pendent dealing  and  transaction,  made  and  effected  as  such, 
and  not  with  reference  to  the  general  state  of  accounts, 
debts  or  credits,  or  any  mutual  credit  between  Raven  and 
defendant. 

3.  That  it  is  not  stated  or  alleged  in  or  by  said  last  plea 
that,  at  the  time  the  contracts  in  the  declaration  mentioned 
were  made  and  entered  into  by  Raven  and  defendant. 
Raven  was  indebted  to  the  defendant,  and  his  becoming  so 
subsequently  to  the  breaches  by  defendant  of  the  special 
contracts  and  promises  mentioned  in  the  declaration,  or 
either  of  them,  and  which  ought  to  have  been  immediately 
fulfilled  by  defendanti  can  be  no  answer  to  a  breach  or 


MICHAELMAS  TERM,   II  VICT. 

breaches  of  such  contract  at  the  respective  periods  at  which 
such  breaches  were  respectively  committed. 

4.  That  when  goods  are  sold  on  a  contract  to  be  paid  for 
in  a  particaiar  way  or  manner,  and  the  purchaser  under- 
takes to  pay  for  them  in  such  particular  way  or  manner,  he 
cannot  of  his  own  authority,  and  without  the  assent  of  the 
seller,  substitute  another  different  mode  of  payment  for  the 
same;  and  yet  defendant  has,  in  and  by  his  said  last  plea, 
attempted  to  substitute  a  mode  of  payment  of  and  for  the 
several  goods  mentioned  in  the  declaration,  different  from 
diat  contracted  for,  and  more  prejudicial  to  the  interest  of 
the  seller,  but  has  not  averred  or  shewn  that  such  substitu- 
tion was  with  the  assent  of  the  said  seller  of  the  said  several 
goods  in  the  declaration  mentioned,  or  of  the  plaintiffs  as 
his  assignees. 

5.  That  a  plea  of  set-off  is  given  by  statute,  and  it  is  not 
averred  or  shewn  in  or  by  the  said  last  plea  that  the  same 
is  pleaded,  or  that  the  defendant  claims  the  benefit  thereof, 
according  to  or  by  virtue  of  the  statute  in  such  case  made 
and  provided :  and  also  for  that  the  said  last  plea  is  in 
various  other  respects  defective,  insufficient  and  informal. 

For  the  defendant,  the  point  set  down  for  argument  in 
the  demurrer  books  was,  that  set-off  could  be  pleaded  to 
the  claim  in  the  declaration,  and  that  each  count  in  the  decla- 
ration was  bad,  for  not  averring  a  tender  of  the  bill  to  be 
accepted  by  the  defendant. 
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Sir  F.  Pollock  (with  whom  was  Ball),  in  support  of  the 
demurrer.  One  of  the  principal  grounds  of  demurrer  is 
that,  where  a  particular  mode  of  payment  is  agreed  upon 
between  the  parties  to  a  sale,  it  is  not  competent  to  the 
purchaser  to  vary  such  mode  of  payment  without  the  seller's 
assent.  If  the  law  were  otherwise,  a  person  holding  the 
overdue  acceptance  of  his  embarrassed  debtor  might  ob- 
tain goods  from  him  when  on  the  eve  of  his  bankruptcy, 
under  pretence  of  paying  for  them  by  money  or  otherwise, 
and  then  claim  to  set  off  the  overdue  acceptance,  in  fraud 
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or  other  creditors.  Fair  v.  M'Iver(a)  is  not  an  authority 
on  the  present  point,  but  may  be  cited  to  shew  the  dispo- 
sition of  the  Courts  to  repress  all  fraudulent  contrivances 
for  getting  90s.  in  the  pound  from  the  estate  of  a  bankrupt. 
There  the  holders  of  the  acceptance  of  a  trader,  who  was 
known  to  be  in  embarrassed  circumstances,  agreed  with  the 
defendants  to  indorse  it  to  them,  and  that  they  should  pur- 
chase goods  of  the  trader,  to  be  paid  for  by  bill  at  three 
months  (before  which  time  the  trader's  acceptance  would 
become  due)  :  the  defendants  accordingly  purchased  goods 
to  be  paid  for  in  three  months,  but  without  communicating 
to  the  trader  that  they  were  the  holders  of  his  acceptance; 
and  it  was  held  on  his  bankruptcy  that,  his  assignees  hav- 
ing brought  assumpsit  to  recover  the  value  of  the  goods 
sold  and  delivered  to  the  defendants,  the  latter  could 
not  set  off  the  bankrupt's  acceptance.  [Patteson  J.  We 
have  not  before  us,  as  in  that  case,  the  facts  to  constitute 
fraud.]  Fraud  might  have  been  replied  in  this  case,  but 
the  facts  apparent  on  the  record  in  its  present  shape  are 
sufficient  to  shew  that  the  defendant  has  endeavoured  to 
avail  himself  of  a  set-oiF  by  a  wrongful  act,  and  the  Court 
will  notice  them  ex  officio.  Where  goods  are  sold  to  be 
paid  for  by  ready  money  or  a  bill,  all  intention  of  mutual 
credit  is  excluded.  There  was  no  mutual  credit  in  this 
case,  so  as  to  be  the  subject  of  set-off  within  the  Bankrupt 
Act,  6  Geo.  4,  c.  1(),  s.  50(h).      Suppose  there  had  been 


(a)  16  East,  130. 

(6)  That  section  enacts  '^  that 
where  there  has  been  mutual  credit 
given  by  the  bankrupt  and  any 
Other  person, or  where  there  are  mu- 
tual debts  between  the  bankrupt 
and  any  other  person,  the  commis- 
sioners shall  state  the  account  be- 
tween them,  and  one  debt  or  de- 
mand may  be  set  off  against  ano- 
ther, notwithstanding  any  prior  ace 
of  bankruptcy  committed  by  such 
bankrupt  before  the  credit  given  to, 
or  the  debt  contmcted  by  him ;  and 


what  shall  appear  due  on  either 
side  on  the  balance  of  such  account, 
and  no  more,  shall  be  claimed  or 
paid  on  eitherside  respectively;  and 
every  debt  or  demand  hereby  made 
proveable  against  the  estate  of  the 
bankrupt,  may  also  be  set  off  in 
manner  aforesaid  against  such  es- 
tate: provided  that  the  person 
claiming  the  benefit  of  snch  set-ofF 
had  not,  when  such  credit  was 
given,  notice  of  an  act  of.  bank- 
ruptcy by  such  bankrupt  com- 
mitted.'' 
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an  express  contract  in  this  case,  that  the  defendant  should 
gife  Raven  a  bill  for  the  goods,  that  the  transaction  should 
be  deemed  to  be  separate  and  independent  of  all  other 
transactions  between  the  parties,  and  that  it  should  not  be 
a  subject  of  mutual  credit,  would  it  then  have  been  open 
to  the  defendant  to  meet  this  claim  by  a  set-off?  Yet  the 
actual  contract  is,  in  substance,  though  not  in  terms,  iden- 
tical with  the  one  supposed.  In  Rose  v.  Sims  {a),  the 
bankrupt  having  given  defendant,  before  his  bankruptcy, 
his  acceptance  for  20/.,  defendant,  in  consideration  thereof, 
undertook  that  he  would  indorse  to  the  bankrupt  a  bill 
drawn  by  him  (defendant)  on  a  third  person.  He  gave  the 
bill,  but  would  not  indorse  it ;  and  on  assumpsit  brought 
by  the  assignees  of  the  bankrupt,  whose  acceptance  was 
dishonoured,  it  was  held  that  the  contract  to  indorse  was 
not  a  subject  of  mutual  credit  within  the  bankrupt 
laws.  IPatlesan  J.  I  have  great  diflSculty  in  understand- 
ing, where  goods  are  sold  to  be  paid  for  by  a  bill,  how  it 
can  be  said  that  credit  is  not  given  to  the  buyer.  In  the 
case  just  cited,  TauiUoni.  says,  ''a  mutual  credit  may 
be  said  to  exist  where  there  is  a  debt,  or  something 
which  will  end  in  a  debt."  Is  it  not  so  in  the  present 
case  ?]  No :  this  would  not  necessarily  end  in  a  debt ; 
the  bill  to  be  given  was  in  the  nature  of  goods,  the 
transaction  may  be  considered  not  as  one  of  sale  but  a 
barter  of  the  goods  for  the  bill.  Besides,  this  is  not  an 
action  for  the  goods  sold,  but  for  a  breach  of  contract  to 
accept  a  bill,  and  special  damage  is  recoverable,  but  that 
point  will  be  insisted  on  in  another  part  of  the  plaintiffs' 
argument.  In  Rose  v.  Sims  {a)  the  defendant  was  to  in- 
dorse a  bill  drawn  on  a  third  person,  here  the  defendant 
was  to  give  his  own  acceptance  ;  but  the  principle  is  the 
same,  whether  one  sort  of  bill  or  another  is  to  be  given, 
and  that  principle  is,  that  the  buyer  of  goods  is  not  at 
liberty  to  deviate  from  his  special  contract  with  reference  to 
the  particular  transaction.     In  Keif  v.  Flint  (b),  a  party  pre- 

(a)  1  B.  &  Ad.  531.  (()  8  Tauut.  21. 
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viously  to  his  baukruptcy  deposited  a  bill  of  exchange  with 
the  defendant,  for  the  purpose  of  raising  money  upon  it ; 
and  the  assignees  were  allowed  to  recover  the  amount  of 
the  bill  from  the  defendant,  notwithstanding  a  general  ba- 
lance remained  due  to  him  from  the  bankrupt ;  Dallas  J. 
observing,  in  his  judgment,  *^  mutual  credit  must  meau 
mutual  trust ;  now  this  attempt  of  the  defendant  appears 
to  me  a  gross  breach  of  trust.  The  bill  of  exchange  which 
forms  the  subject  of  the  present  action  was  entrusted  to 
the  defendant  for  a  specific  purpose,  with  an  express  un- 
derstanding that  it  was  not  to  go  into  the  general  account.*' 
Rose  and  Hart  (a)  and  Buchanan  v.  Findlay  {b\  are  similar 
cases,  and  illustrate  the  position  that  there  is  no  mutual 
credit,  where  parties  have  specially  agreed  that  a  particular 
transaction  shall  be  isolated  from  the  rest  of  their  dealings, 
and  from  the  general  account  between  them. 

The  other  principal  ground  of  demurrer  is,  that  the  plea 
of  set-off  is  pleaded  to  a  claim  for  unliquidated  damages. 
The  plaintiffs  by  their  declaration  do  not  complain  simply 
of  the  defendant's  non-payment  of  the  goods,  but  that  in 
violation  of  his  agreement  he  refused  to  give  his  acceptance, 
and  that  the  bankrupt's  estate  has  consequently  sustained 
great  prejudice.  [Lord  Denman  C.  J.  Can  there  be  any  da- 
mage here,  of  which  the  non-payment  of  the  amount  due 
would  not  be  the  exact  measure  ?]  The  bankrupt  may  have 
made  a  forced  sale  of  the  goods  at  a  great  sacrifice,  for  the 
purpose  of  retrieving  himself  from  his  embarrassment,  and 
the  non-acceptance  of  the  bill  may  have  been  the  very  cause 
of  his  bankruptcy.  The  declaration  contains  an  allegation 
of  special  damage,  so  as  to  distinguish  this  case  from  Gibson 
v,Bell(c\  which  will  be  relied  on  for  the  defendant.  In 
that  case  it  was  held,  that  the  defendant  might  set  oS  a 
debt  due  to  him  from  a  bankrupt,  against  a  claim  by  the 
bankrupt's  assignees  upon  defendant  for  not  accepting  a 
bill  pursuant  to  agreement,  by  way  of  payment  for  goods 


(a)  8  Taunt.  499. 

(6)  9B.&C.  738;  <S.  C*  4M. 


&  R.  593. 
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sold  to  him  by  the  bankrupt.  The  correctness  of  that  deci-  1838. 
sion  might,  perhaps,  be  impugned,  but  it  is  not  necessary 
that  it  should  be,  as  there  the  declaration  did  not  allege 
special  damage,  and  the  goods  had  been  delivered  previously 
to  the  agreement  to  accept  the  bill,  so  that  it  vras  to  be  ac- 
cepted for  an  antecedent  debt,  and  was  not  the  stipulated 
mode  of  payment  for  those  particular  goods. 

With  regard  to  the  objection  that  the  declaration  does 
not  aver  any  tender  of  the  bill  for  defendant's  acceptance, 
it  is  stated  that  he  was  required  to  accept,  which  is  in  sub- 
stance sufficient,  though  it  might  be  open  to  a  special  de- 
murrer, and  is  at  all  events  cured  by  the  defendant  having 
pleaded  over. 

Bramwell  (with  whom  was  Kelly),  contri.  The  Court 
cannot  say  there  was  fraud  in  this  case.  The  argument 
that  the  contract  was  broken  in  order  to  plead  a  set-off, 
would  apply  to  every  case  of  set-off;  for  until  a  contract  is 
broken  by  defendant,  he  can  have  no  opportunity  of  plead- 
ing a  set-off.  [Lord  Denman  C.  J.  We  cannot  treat  this 
as  a  case  of  fraud.]  Nor  can  the  demurrer  be  sustained  on 
the  ground  that  the  defendant's  set-off  would  substitute  a 
different  mode  of  payment  from  that  agreed  on.  It  is  not 
at  all  necessary  that  Raven  should  have  been  indebted  to 
the  defendant,  as  contended  for  in  the  demurrer,  at  the 
time  of  the  contract  in  the  declaration.  In  most  cases 
where  set-off  is  allowed,  the  defendant  has  broken  his  con- 
tract, and  he  exonerates  himself  by  matter  subsequent. 
In  Hankey  v.  Smith  (a),  it  was  laid  down  by  Buller  J.  that, 
*'  in  order  to  constitute  mutual  credit,  it  is  not  necessary 
that  the  parties  mean  particularly  to  trust  to  each  other  in 
that  transaction."  In  that  case  il.'s  acceptance  came  to 
the  hands  of  1^.,  and  A,  sold  him  goods  without  knowing 
him  to  be  the  holder  of  such  acceptance ;  and  yet  it  was 
held  that  there  was  mutual  credit  between  them. 

The  o^er  ground  of  demurrer  insisted  on  is,  that  the 

(o)  3  T.  R.  507,  n. 
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plaintiflV  demand  being  for  unliquidated  damages  cannot  be 
encountered  by  a  set-off;  but  the  language  of  tbe  6  Geo.  4, 
c.  1 5,  s.  50,  is  comprehensive  enough  to  include  the  pre- 
sent case ;  it  speaks  not  only  of  ^*  mutual  credit/'  but  says 
that,  '^  one  debt  or  demand  may  be  set  off  against  another." 
Demand  is  a  word  of  very  large  signification ;  ^'  the  most 
beneficial  release  which  a  man  can  have,  is  a  release  of  all 
demands:"  Com.  Dig. (a).     The  demand  against  the  de- 
fendant for  his  acceptance  in  payment  of  the  goods  sold 
was  a  debt,  which  would  have  been  proveable  against  his 
estate  if  he  became  bankrupt;  Forster  v. Suriees (b);  and 
if  so,  it  is  the  subject  of  set-off.     This  case  has  not  been 
distinguished  from  Gibson  v.  Bell  (r) ;  here  also,  according 
to  the  second  count,  the  acceptance  was  to  be  given  for  an 
antecedent  debt,  though    that  circumstance  is  immaterial. 
And  the  allegation  of  special  damage,  that  the  bankrupt 
lost  the  use  of  the  bill,  and  the  argument  that  he  may  have 
become  bankrupt  in  consequence,  would  apply  as  well  to  a 
count  for  goods  sold  and  delivered  ;  for  if  the  loss  of  a  bill, 
on  which  money  may  be  raised,  be  a  probable  cause  of 
bankruptcy,  a  fortiori  the  non-payment  of  money  must  be. 
Nothing  could  be  recovered   under  this  allegation,  which 
would  not  also  be  recoverable  under  a  common  breach  in 
a  declaration  for  goods  sold  and  delivered.     Nor  can  it  be 
shewn  that  this  was  a  case  of  barter  of  the  goods  for  the 
acceptance ;  the  declaration  throughout  treats  the  accept- 
ance as  the  stipulated  mode  of  "  payment.''     The  authority 
of  Gibson  v.  Bellia  not  at  variance  with  Rose  v.  Sims  {d),  for 
the  defendant's  undertaking,  in  the  latter  case,  to  indorse  a 
billon  which  another  party  would  be  primarily  liable,  was  not 
the  subject  of  an  immediate  credit  to  the  defendant;    but 
here  the  contract  is,  that  the  defendant  should  give  his  own 
acceptance. 

The  declaration  is  bad.     It  ought  to  have  averred,  that 
Raven  drew  and  tendered  a  bill  to  the  defendant  to  accept; 

(fl)  Tit.  Release  (E),  citing  Lit.  (c)  1  Bing.  N.  C.  743. 
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JUed  V.  Mesiaer  (a),  [Coleridge  J.  Is  not  the  tender  of  i838. 
the  bill  substantially  averred  ?  Patteson  J.  If  you  had 
traversed  the  requisition  of  the  acceptance,  could  the  plain- 
tiff have  satisfied  his  averment  by  proof  of  any  thing  short  of 
a  tender  of  the  bill  for  acceptance  ?]  After  this  intimation 
it  b  unnecessary  to  press  the  point,  for  there  is  a  plea  tra- 
versing the  requisition  of  the  defendant's  acceptance,  and 
they  will  not  now  contend  at  the  trial,  that  their  averment 
can  be  proved  by  any  thing  short  of  the  tender  of  a  bill. 

Sir  jF.  Pollock,  in  reply.     Hankey  v.  Smith  {b)  has  been 
cited  for  the  defendant,  but  it  only  shews  that^  M'here  there 
is  a  general  dealing  between  parties,  mutual  credits  may 
arise,  although  neither  intended  nor  anticipated.     Here, 
however,  the  language  of  the  contract  is  in  subslance,  that 
there  shall  be  no  mutual  credit.     In  Thorpe  v.  Thorpe  (c), 
Parke  J.  in  his  judgment  makes  this  observation,  which 
applies  strongly  in   favour  of  the  present  plaintiff :  "  If 
the  plaintiff  had   chosen,  instead  of  assumpsit  for  money 
had    and    received,    to   bring    a    special    action    for   the 
breach  of  duty,  there   could   have    been   no   set-off,   be- 
cause it  would  have  been  an  action  for  unliquidated  da- 
mages."     [PaitesonJ.  Has  Eland  v.  Karr{d)  ever  been 
overruled  i    There  the  defendant  had  agreed  to  pay  ready 
money  for  goods,  and  yet  was  allowed  his  set-off.J     The 
declaration  there  was  for  goods  sold  and  delivered,  and 
the  replication  of  the  special  contract  to  pay  ready  money, 
by  way  of  answer  to  the  plea  of  set-off,  was  of  course  bad 
as  a  departure.     [Bramwell  mentioned  Clarke  v.  Fell  (e) 
as  an  authority  which  appeared  to  conflict  with  Eland  v. 
Karr.  Lord  DenmanyCi.  Lord  Ellenborough  C.  J.,  in  Fair 
V.  Jlf'/rer(/),  says  he  defers  to  the  authority  of  Eland  v. 
Karr,  but  is  not  convinced  by  it.]      Here  the  claim  against 
the  defendant  might  or  might  not  end  in  a  debt,  according 

(a)  Com.    on   Contracts,  181,  (d)  1  East,  375. 

end  ed.  (e)  4  B.  &  Ad.  404. 

{b)  3  T.  R.  507,  n.  (0  16  East  130. 
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to  the  option  of  the  vendor,  and  therefore  Rose  v.  Sims  (c) 
applies. 

Lord  Denman  C.  J. — The  declaration  in  this  case 
charges  the  defendant  with  a  breach  of  his  agreement  to 
pay  for  goods,  purchased  from  the  bankrupt^  by  prompt  two 
months  or  by  an  acceptance,  and  alleges  that,  in  consequence 
of  such  breach,  damage  has  accrued  to  the  bankrupt's  estate. 
The  only  question  important  for  us  to  consider  is,  whether, 
against  the  claim  so  declared  upon,  a  debt  due  from  the 
bankrupt  to  the  defendant  can  be  set  off.     I  am  clearly  of 
opinion  that  there  has  been  a  mutual  credit  within  the  mean- 
ing of  the  Bankrupt  Act,  between  these  parties,  and  that 
the  stipulated  mode  of  payment  for  the  goods  is  not  mate- 
rial.    That  principle   has  been   acted  upon  in  Forster  v. 
Surtees  (a),  Gibson  v.  Bell  (&),  and  is  not  at  all  impugned 
by   the  decision  in   Rose  v.  Sims{c),     An  observation,  by 
Parke  J.,  in  Thorpe  v.  Thorpe  (d),  that,  '*  if  a  special  action 
had  been  brought  for  the  breach  of  duty,  there  could  have 
been  no  set-off,  because  it  would  have  been  an  action  for 
unliquidated    damages/'    has   been   relied    upon   for   the 
plaintiffs.     That  case,  however,  was  altogether  different. 
The  plaintiff  had  intrusted  the  defendant  with  a  bill  of 
exchange,  to  be  paid  over  to  a  third  person,  and  the  defend- 
ant, instead  of  so  paying  it  over,  discounted  it  and  retained 
the  proceeds.     The  transaction  itself,  independently  of  the 
defendant's  breach  of  duty,  had  no  tendency  to  terminate 
in  a  debt  from  him  to  the  plaintiff;  but  the  plaintiff,  instead 
of   bringing    an   action,   which   would    undoubtedly  have 
sounded  in  damages  for  the  breach  of  duty,   chose,  as  the 
same  learned  judge  adds,  to  bring  assumpsit  for  money 
had  and  received,  and  to  let  in  the  consequences  of  that 
form  of  action,  one  of  which  is,  the  right  of  set-off.     That 
was  like  the  case  of  a  carrier  appropriating  to  payment  of 
his  own  debt,  a  bill  confided  to  him  in  the  way  of  his 

(a)  12  East,  605.  (c)  1  B.&  Ad,  521. 

ih)  1  BiDg.  N.  C.  743.  id)  3  B.  &  Ad.  580. 
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business  to  convey  to  another  person.  This  declaration  1333. 
does  not  contain  any  allegation  of  special  and  unliquidated 
damages,  and  I  am  of  opinion  that  the  case  itself  would  not 
admit  of  any  such  allegation.  I  question  whether  mere 
pecuniary  loss  can  be  considered  such  special  damage  as 
not  to  be  properly  met  by  a  plea  of  set-off.  No  doubt  the 
damage  arising  to  a  creditor  from  the  non-payment  of  a 
debt  due  to  him  is  often  very  heavy^  but  it  is  bounded,  in 
law,  by  pecuniary  loss. 

Patteson  J. — I  am  of  the  same  opinion.  It  has  been 
contended  that  great  inconvenience  will  ensue  from  allow- 
ing this  plea,  and  that  the  Court  will  thereby  lend  its 
sanction  to  fraud,  which  it  is  bound  to  repress.  I  know 
nothing  of  any  fraud  in  this  case.  None  is  alleged  on  the 
record^  to  which,  on  demurrer,  we  ought  to  con6ne  our- 
selves most  strictly.  If  once  we  depart  from  the  record,  I 
know  not  what  mischief  may  follow ;  on  demurrer  to  an 
indictment  for  murder,  facts  might  be  assumed,  of  which 
the  consequences  would  be  most  serious.  I  exclude,  there- 
fore, all  supposition  of  fraud,  as  none  is  alleged  on  the 
record. 

The  question  is,  was  there  not  a  mutual  credit  between 
the  bankrupt  and  defendant,  so  as  to  let  in  the  set-off  ?  It 
b  hardly  possible,  I  think,  under  any  circumstances  where 
goods  are  sold  to  be  paid  for  by  bill,  to  say  that  credit  is 
not  given  to  the  purchaser.  What  sort  of  credit,  is  another 
matter;  but  credit  it  is  of  some  sort.  I  agree  that,  if 
goods  or  money  are  sent  to  a  man  for  a  specific  purpose,  he 
cannot  alter  the  situation  of  the  sender,  and  make  that  a 
debt  which  was  meant  for  a  trust.  Buchanan  v.Findlay^a), 
and  several  other  cases  cited,  proceed  on  that  principle. 
Now  to  apply  the  test,  which  is  given  more  fully  by  Taun- 
ton J.  in  Rose  v.  Situs  (6),  than  in  any  other  case,  that 
**  a  mutual  credit  may  be  said  to  exist  where  there  is  a  debt 

(a)  9B.&C.  738;  5.C.4M.&         (6)  lB.&Ad.521. 
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1838.        or   something  which  will  end  in  a  debt ;"    suppose  the 
^^^'^^'^      defendant  gave  his  acceptance  for  the  goods  purchased,  he 

G  ROOM  .  . 

V.  would  be  a  debtor  on  the  bill ;  and  suppose  he  did  not,  then 

^^'  he  would  be  a  debtor  for  the  price  of  the  goods.  In  Rose 
V.  Sims  (a),  the  agreement  was  to  indorse  the  bill  of  another 
person,  so  that  the  defendant  would  have  been  merely  a 
surety,  and  it  was  not  at  all  necessary  that  his  undertaking 
should  end  in  debt.  Then  we  have  the  authority  of  Gib- 
son  v.  Bell{b),  which  is  on  all-fours  with  this  case;  but  it 
has  been  attempted  to  distinguish  them,  on  the  groundthat 
here  special  damage  is  alleged.  That  leads  to  the  question 
whether  there  is  any  special  damage  alleged.  The  decla- 
ration states  that  the  defendant  did  not  pay  Raven  before  he 
became  a  bankrupt,  or  the  plaintiffs,  as  assignees,  the  price 
of  the  goods,  by  an  acceptance  or  otherwise,  and, ''  by  rea- 
son thereof,  the  said  Raven,  before  he  became  a  bankrupt, 
lost  and  was  deprived  of  the  use  and  benefit  of  an  accept- 
ance of  and  by  defendant  for  the  price  of  the  said  sugars, 
and  of  all  the  benefit  and  advantage  which  would  have 
resulted  and  accrued  to  him  by  having  the  said  accept- 
ance discounted,  and  raising  money  thereby  for  his  use  and 
accommodation  in  the  way  of  such  trade  and  business,  and 
thereby  also  was  put  to  great  loss,  trouble  and  inconve- 
nience, 8cc."  What  then  is  the  special  damage  ?  It  cannot 
be  personal  damage  and  inconvenience  to  the  bankrupt,  for 
that  would  not  pass  to  his  assignees.  It  must  be  damage  to 
his  estate,  and  how  that  has  been  specially  injured  I  do  not 
understand,  except  that  the  defendant's  breach  of  contract 
has  let  in  the  set-off:  but  that  cannot  be  the  damage  intended ; 
it  must  be  damage  at  the  time  of  the  breach.  The  allegation 
is  very  general,  that  damage  has  been  sustained,  but  it  is 
not  said  how.  It  is  the  allegation  of  such  ordinary  and 
necessary  damage  as  arises  from  non-payment;  and  if  that 
is  to  exclude  a  set-off,  a  set-off  may  always  be  excluded 
by  adding  to  the  declaration  a  few  general  words,  by  way 

(a)  1  B.  &  Ad.  521.  (6)  1  Bing.  N.  C.  743. 
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of  allegation,  that  the  plaintiiF  has  sustained  damage  conse- 
quential from  the  defendant's  non-payment  to  him  of  the 
debt  sued  for.  If  goods  are  purchased,  to  be  paid  for  at  six 
months,  and  they  are  not  paid  for,  the  estate  of  the  seller  is 
just  as  much  injured  as  if  default  were  made  to  pay  by  a 
bill  at  that  date.  If  the  defendant  has  no  right  of  set-off, 
we  should  be  bound  to  say,  that  the  claim  in  the  declaration 
could  not  be  proved  under  a  fiat  against  him,  if  he  were  a 
bankrupt,  and  that  his  certificate  would  be  no  bar, 

Williams  J. — It  is  admitted  that  this  case  is  not  dis- 
tinguishable from  Gibson  v.  Bell  {a),  unless  by  the  alle- 
gation of  special  damage.  This  declaration,  it  is  true, 
may  appear  to  sound  in  damages,  yet  substantially  it  dis- 
closes a  mere  money  transaction,  and  nothing  else.  It  is 
stated  that  the  bankrupt's  estate  was  diminished  by  the 
defendant's  breach  of  contract,  but  not  in  what  manner, 
and  the  whole  allegation  is  vague  and  indeterminate. 

Coleridge  J.— I  quite  agree  with  my  brother  Patteson, 
that  we  should  adhere  to  the  pleadings,  and  not  allow  our- 
selves to  be  influenced  by  any  thing  that  does  not  appear 
on  them.  At  the  same  time  I  think  that  special  damage 
might  accrue  from  the  breach  of  such  a  contract  as  the 
plaintiff  has  declared  upon,  and  that,  if  properly  charged 
and  alleged,  it  might  shew  that  the  commissioners  could 
not  take  the  account  so  as  to  satisfy  both  parties.  If  that  ap- 
peared, the  case  would  not  be  within  the  act.  But  the  damage 
here  is  not  properly  charged ;  every  thing  is  stated  generally ; 
no  information  is  given  to  the  defendant  of  any  special  loss, 
the  reality  of  which  might  be  inquired  into,  and  if  special 
damage  were  attempted  to  be  proved  at  the  trial,  it  would 
not  be  admissible  under  this  allegation.  1  am  of  opinion 
that  there  was  a  mutual  credit  between  these  parties,  and 
whether  the  defendant  gave  a  bill  or  not,  the  credit  was,  in 
either  alternative,  such  as  would  end  in  a  debt. 

Judgment  for  defendant. 


33 


1838. 


Groom 

V. 

West. 


VOL.  I. 


(«)  1  Biiig.  N.  C.  743. 
D 


34  CASES  IN  THE  QUEEN's  BENCH, 

1838.  ^  ^ 

v^K^.^,^  Few  v.  Backhouse. 

Tue$dai/,      CLOVEN  ANT  on  an   annuity  deed    bearing   date    15th 
Nov.  nih.     j^^^^  jQ32^  y^^  ^l^j^j^  ^l^g  defendant  granted  to  the  plaintiff 

l.Toacount  ^,^  annuity  of  114/.  per  annum  for  95  years,  if  defendant 

in  covenant  on  . 

an  annuity        should  so  long  live.     Breach,  non-payment  of  two  years  of 

breachlfornon-  ^^^  annuity  due  on  the  15th  June,  1834. 
payment  of  Pleas:    1.  After  setting  out  the  deed  upon  oyer,  (from 

15th*Jun*e^  ^"  which  it  appeared  that  1000/.  had  been  paid  to  the  defend- 
1834,  the  dc-  ant  as  a  consideration  for  the  annuity,  and  a  nominal  con- 
ed  a  judgment  sideration  of  10s.  also  to  a  third  person  as  surety,)  that 
recovered  plaintiff  heretofore,  to  wit,  in  Michaelmas  term,  1832,  in  the 

by  plaintiff  in    Court  of  our  said  Lord  the  King,  before  the  King  himself, 

an  action  of  impleaded  the  defendant  in  an  action  of  debt  of  2000/.,  for 
debt,  for  the  ^  ,  .  .  ' 

sum  of  2000/.,  the  very  same  identical  causes  of  action  as  are  in  the  said  de- 

1832-^concliS-  ^laration  abovcmcntioned,  and  such  proceedings  were  there- 

ing  with  an  upon  had  in  the  said  action,  that  afterwards,  to  wit,  in  the 

the  causes  of  sa^ic  Michaelmas  term,  in  the  year  aforesaid,  the  plaintiff, 

action  in  the     ^y  the  consideration  and  judgment  of  the  said  Court,  reco- 

two  suits  were  .         .  .  . 

identical :—     vered  in  this  action  against  the  defendant  2000/.  debt,  and 

Ileld,  a  bad      ^^^  655,,  as  well  for  the  dama&:es  which  he  had  sustained  by 

plea,  on  gene-  ,  .  .  . 

ral  demurrer,    reason  of  the  detention  of  the  said  debt  (being  the  same 

nominal  con-  ^^^^^^  ^^  action  as  in  the  said  declaration  mentioned),  as 
sideration  of  for  his  costs  and  charges  &c.,  whereof  the  defendant  was 
pressed  in  an    convicted,  prout  patei  per  recordum,  and  which  said  judg- 

annuity  deed     mgnt  is  in  full  force,  and  unanswered  and  unsatisfied;  with 

to  Imve  been       ,  •       •         •  -  ,  /•       •       •       i 

paid  to  a  this,  that  the  said  causes  of  action  in  the  said  judgment  so 

surety,  it  ^^^  ^^^  obtained,  are  the  same  causes  of  action  as  the 

need  not  ire  ... 

stated  in  the     causes  of  action  in  the  said  declaration  mentioned.     Verifi- 

under  53  cation.     The  second  plea  alleged  that  no  memorial  of  the 

Geo.  SyC,  141,  grant  of  the  annuity  &c.  had  been  inrolled.     Verification. 

s.  2. 

Replication  to  the  first  plea  :  That  the  causes  of  action 
in  the  declaration  mentioned  were  not  the  same  identical 
causes  of  action  as  in  the  first  plea  mentioned  8cc.,  but  on  the 
contrary  thereof,  that  the  said  action  of  debt  in  the  first  plea 
mentioned  was  brought,  and  judgment  thereon  recovered 
by  the  plaintiff  against  the  defendant  for  a  large  sum,  to 
wit,  2000/.,  which  the  defendant,  before  the  commence- 
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mentof  that  suit,  to  wit,  on   15th  June,  1832,  had  bor-         1838. 
rowed  of  the  plaintiff  8cc.;  which  said  last-mentioned  causes 
of  action  were  different  from  the  causes  of  action  in  the 
declaration  mentioned ;  concluding  with  a  verification. 

The  replication  to  the  second  plea  set  out  the  memorial 
inrolled  in  the  Court  of  Chancery,  stating  the  consideration 
to  be  iOOO/.,  but  omitting  the  nominal  consideration  to  the 
surety,  and  traversed  that  it  was  not  a  proper  memorial  8cc. 

The  defendant  demurred  specially  to  the  first  replica- 
tion, on  the  ground  that  it  ought  to  have  concluded  to  the 
country,  and  that  it  neither  confessed  and  avoided,  nor  de- 
nied the  plea.  He  also  demurred  generally  to  the  second 
replication,  on  the  ground  that  the  memorial  set  out  was 
insufficient. 

Jf.  H.  Watson,  in  support  of  the  demurrers,  relied  upon 
the  above  objection  to  the  first  replication ;  which,  as  the 
judgment  of  the  Court  proceeded  on  the  plea,  it  is  unne- 
cessary to  notice.  He  also  contended  that,  as  it  appeared 
by  the  deed  that  a  consideration  of  lOs,  had  been  paid  to 
a  surety,  that  sum  should  have  been  also  set  out  in  the 
memorial  required  by  the  53  Geo,  3,  c.  141,  s.  £;  and  he 
endeavoured  to  distinguish  Lice  v.  Everard^a);  but  the 
Court  overruled  the  objection. 

Wightman  contrd.  The  first  plea  being  bad,  it  is  unneces- 
sary to  consider  the  replication.  The  declaration  in  this 
case  proceeds  for  unliquidated  damages  for  the  breach  of 
covenant  on  the  I5th  June,  1834.  It  is  manifest,  therefore, 
that  a  judgment  in  debt  for  2000/.,  of  Michaelmas  term, 
1832,  can  be  no  answer  to  the  plaintiff's  demand.  There 
might  be  forty  years'  arrears  due  on  the  annuity,  and  the 
plea  does  not  pretend  that  the  judgment  in  debt  has  satis- 
fied the  plaintiff's  causes  of  action. 

fT.  H.  Watson  contrd.  The  averment  in  the  declaration, 
of  damages  accruing  due  on  June  15,  1834,  would  be  satis- 
fied by  proving  damages  on  any  other  day  before  action 
brought ;  so  in  like  manner  the  averment  of  the  plea  as  to  the 

(a)  6  T.  H.  545. 
D2 
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1838.  judgment  of  Michaelmas  lerni,  1 8:>G,  might  be  proved  by  the 
production  of  a  judgment  of  another  term  :  for  both  the  al- 
legations are  of  matters  of  substance,  not  of  description,  and 
therefore  substantial  proof  is  all  that  is  required,  Purcell  v. 
Macnamara  {a) ;  which  overruled  Vope  v.  Foster  (6),  where 
the  Court  held,  that  the  averment,  in  a  declaration  for  a 
malicious  prosecution,  of  the  day  on  which  the  plaintiff  was 
acquitted,  must  be  strictly  proved.  [^Patteson  J.  Do  you 
contend  then,  that  if  the  plaintiff  had  replied  nul  tiel  record , 
you  might  have  proved  your  plea  by  producing  a  judgment 
of  another  term?  for  if  so,  where  is  the  use  of  the  rule  of 
Court  (c),  requiring  the  number  of  the  roll,  and  the  day  on 
which  judgment  was  signed,  to  be  stated  in  the  margin?] 
That  was  to  prevent  sham  pleas,  and  it  is  submitted  that  on 
an  issue  of  nul  iiel  record,  the  plea  might  be  proved  by  the 
judgment  of  a  later  term,  just  as  at  Nisi  Prius,  where,  if  a 
record  be  pleaded  as  the  substantial  defence  relied  upon, 
a  variance  in  the  proof,  by  production  of  a  record  of  a 
term  later,  is  immaterial.  '*  Whatever  may  have  been  the 
rule  upon  this  subject  in  ancient  times,  a  distinction  is  now 
established  between  allegations  of  matters  of  substance, 

and  allegations  of  matters  of  description.  The  former  re- 
quired to  be  substantially  proved ;  the  latter  must  be  lite- 
rally proved."— P/i/7/.  Ev.  859,  (Bth  ed.).  These  words 
are  cited  by  the  learned  author,  from  the  judgment  of 
Lord  Tenterden  C.  J.,  in  Sloddart  v.  Palmer  {d).  The 
allegation  of  a  judgment  recovered  for  the  same  causes 
of  action  is  of  the  very  substance  of  the  plea,  and  the  date 
being  laid  under  a  videlicet,  it  falls  within  the  rule  laid 
down  in  Purcell  v.  Macnamara  {e),  and  in  the  notes  to 
Dakin's  case  (f).  In  Sloddart  v.  Palmer  (d),  which  was 
an  action  against  the  sheriff  for  a  false  return  to  a  writ  of 
fieri  facias,  where  the  plaintiff  alleged  in  his  declaration  a 
judgment  recovered  in  Trinity  term,  2  Geo,  4,  as  appears 
by  the  record;  it  was  held  that  proof  of  a  judgment  in 

(fl)  9  East,  157.  (rf)  3  B.  &  C.  2  ;  S.  C .  4  D.  & 

(6)  4  T.  R.  590.  Ily.  644. 

(c)  Reg.  Gen.  Hil.  T.  4  W.  4,  (e)  9  East,  157. 

reg.  8.  C/  )  2  Wms.  Saund.  291. 
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Easter  term  3  Geo,  4,  was  no  variance,  and  the  distinction 
between  matters  of  substance  and  description  was  again 
taken.  [Patieson  J,  1  cannot  see  the  distinction  between 
a  plea  of  judgment  recovered,  and  an  action  brought  on 
the  judgment ;  but  in  the  latter  case«  there  is  no  doubt  that 
the  judgment  must  be  stated  accurately ;  Rastall  v.  Stra* 
ion  (cr).]  If  that  be  so,  still  the  objection  ought  to  have 
been  taken  on  special  demurrer. 

Sed  per  Curiam  (b),  the   plea  is  clearly  bad  on  general 

demurrer. 

Judgment  for  the  plaintiff. 
(a)  1  H.  Bl.  40. 

(6)  Lord  Denman  C.  J.  Patteson,  Williams  and  Coleridge  Js. 


Doe  on  the  several  demises  of  Thomas  Osborn  Taylor 

and  John  William  Taylor  v.  Crisp.  Tuesday, 

Nov.  iSth. 

lidECTMENT  to  recover  copyhold  premises,  parcel  of     l.Ono 

the  manor  of  Ightham,  Kent,  of  which  Thomas  Taylor,  at  the  Court  will 

the  time  of  making  his  will,  and  of  his  death,  was  seised.  ^^^  presume 

"  any  material 

The  custom  of  the  manor,  as  regards  descent,  was  gavel*  fact,  which  is 
kind.  At  the  trial  at  the  Kent  Assizes,  1833,  before  Park  "j^'atS^'Sss 
J.,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  power  be  re- 
opinion  of  this  Court  upon  a  case,  in  substance  as  follows.  Qourt  to  draw 

The  lessors  of  the  plaintiff  were  proved  to  be  the  great  inferences 

from  the  facts 

stated,  and  that  power  be  accepted  by  them. 

2.  A  testator,  after  f*iviiig  a  life  eslaie  to  his  dnuebter-in-luw,  in  his  real  estates, 
devised  the  remainder  to  her  sou  T.  T.  (who  wjis  his  neir)  in  fee,  upon  condition  that 
lie  should,  within  three  months  next  after  the  death  of  the  testator,  convey  certain  lease- 
holds to  his  three  sisters ;  hut  in  case  he  should  object  or  refuse  to  do  so,  upon  failure 
thereof,  he  devised  the  real  estates  to  his  three  grand-daughters.  The  testator  died  in 
1808 :  his  daughter  in  law  then  entered  upon  her  life  estate,  and  continued  in  pos* 
session  till  her  death  in  1827:  the  three  grand-duughters  then  entered,  and  continued 
in  possession  up  to  an  ejectment  brought  by  the  heirs  of  T,  T*i — Ueld,  on  a  special 
case  stating  the  will  and  the  above  facts,  that  as  it  was  not  expressly  stated  that  T.  Ti 
had  notice  of  the  will  within  the  three  months  of  the  testator's  death,  the  Court  could 
Dot  infer  the  fact,  and  therefore,  as  it  did  not  appear  that  the  conditional  limitation  had 
taken  effect,  the  lessors  of  the  plaintiff  were  entitled  to  maintain  ejectment. 

3.  Quitref  whether  the  condition  on  which  the  limitation  was  ro  take  effect  would 
be  broken  by  failure  to  convey  after  notice  of  the  will,  or  whether  an  express  objection 
or  refusal  was  necessary  ? 

4.  The  testator,  who  was  seised  of  a  copyhold,  died  in  1808,  leaving  T,  T.  his  heir- 
at-law,  and  devisee  of  the  fee  in  reversion  :  T*  'i\  died  intestate,  never  having  entered 
or  been  admitted  to  the  copyhold,  nor  having  dealt  with  the  reversion  in  any  way:—' 
Held,  that  the  heir-at-law  of  the  testator  might  maintain  ejectment  without  admittance^ 
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grandsons  and  customary  coheirs  at  law  of  the  above-men- 
tioned Thomas  lay  lor,  who  made  his  will  April  9,  1801. 
By  this  will  the  testator  described  himself  as  seised  in  fee 
of  a  moiety  of  a  freehold  messuage  situate  in  Parsonage 
Lane^  in  the  parish  of  Sevenoaks,  and  also  of  certain  copy- 
holds in  the  parish  of  Ightham :  *'  And  whereas  my  late  son 
Thomas  Taylor,  some  short  time  since,  departed  this  life 
intestate^  being  seised  in  fee  of  the  other  moiety  of  the  said 
freehold  messuage  in  Parsonage  Lane,  and  also  possessed 
of  three  leasehold  messuages  at  Lewisham^  and  of  other 
personal  estate,  and  leaving  his  widow  Sarah  Taylor,  and 
his  son  Thomas  Taylor,  and  three  daughters,  him  surviving, 
and  who  are  all  now  living,  upon  whose  decease  the  said 
Thomas  Taylor,  the  grandson,  became  entitled  to  the  said 
moiety  of  the  said  freehold,  as  well  as  to  a  share  of  the  per- 
sonal   estate:  and  whereas  the  said   Thomas  Tat/lor,   de- 
ceased, before  his  death,  declared  his  intention  that  his  said 
son  Thomas  should  have  his  freehold  estate,  and  that  his 
three  daughters  should  have  and  be  entitled  to  the  said  three 
leasehold  messuages,  subject  uevertlieless  to  the  life  estate 
therein  of  the  said  Sarah,  the  wife  of  the  said  Thomas 
Taylor :  and  whereas  the  said  Thomas  Taylor  (the  party 
hereto),  in  order  if  possible  to  confirm  the  intentions  of  the 
said  T.  T  deceased,  is  desirous  of  devising  his  said  moiety 
of  the  said  freehold  and  the  entirety  of  the  said  copyholds 
to  his  said  grandson  Thomas  Tat/lor,  son  of  the  said  7\  T 
deceased,  upon  the  condition  hereinafter  mentioned  con- 
cerning the  same  :"    The  testator  then  devised  all  his  moiety 
of  the  freehold  in  Parsonage  Lane,  and  all  his  copyholds  at 
Ightham,  and  all  other  his  freeholds  and  copyholds,  to  his 
daughter-in-law,  the  said  Sarah  Taylor,  for  life,  and  upon 
her  death  to  his  said  grandson  Thomas  Taylor  in  fee, ''  upon 
this  express  condition  nevertheless,  and  not  otherwise,  that 
he  shall  and  do,  within  three  months  next  after  my  decease, 
by  good  and  sufficient  conveyances,  assignments  &.c.,  assign 
over  &.C,,  the  said  leaseholds  late  of  my  said  son  T.  T.  de- 
ceased, unto  and  for  the  benefit  of  his  said  three  sisters," 
•  •  **  but  in  case  he  my  said  grandson  Thomas  Taylor 


•  •  • 
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tkaU  object  or  refuse  to  make  and  execute  such  conveyances 
&c.  of  his  respective  estates  8cc.  in  and  to  the  said  lease- 
holds^ for  the  benefit  of  his  three  sisters  respectively,  then 
md  in  that  case^  and  upon  failure  thereof,  and  immediately 
upon  such  failure,  I  do  hereby  revoke  and  make  void  the 
devise  of  the  said  freehold  and  copyhold  estates  heretofore 
by  me  given  and  devised  to  my  said  grandson,  and  I  do 
hereby  give,  devise,  and  bequeath  the  same,  immediately 
after  the  decease  of  his  said  mother^  unto  his  said  three 
sisters'*  in  fee,  as  tenants  in  common,  with  cross-remainders 
in  the  event  of  any  one  of  them  dying  under  the  age  of 
twenty-one  years. 

The  will  was  duly  executed,  and  the  testator  died  with- 
out having  revoked  it  in  1808,  leaving  his  daughter-in-law 
Sarah  Taylor,  his  grandson  Thomas  Taylor,  and  his  three 
grand-daughters,  him  surviving. 

Sarah  Taylor  entered  into  possession  of  the  premises, 
and  continued  in  possession  till  her  death  in  August,  1827. 
Thomas  Taylor  the  grandson  died  intestate,  February, 
I817f  leaving  two  sons,  the  lessors  of  the  plaintiff,  two 
daughters,  and  his  widow,  all  of  whom  are  now  alive,  him 
sorviving. 

The  grand-daughters  of  the  testator,  mentioned  in  the 
will,  are  still  living.  On  their  mother's  death  in  August, 
1827,  they  were  admitted  in  the  Lord's  Court  to  the  pre- 
mises in  question,  and  the  defendant  claims  by  conveyance 
from  them* 

Neither  Sarah  Taylor  the  daughter-in-law,  nor  Thomas 
Taylor  the  grandson,  were  ever  admitted,  nor  have  the 
lessors  of  the  plaintiff  been  admitted. 

The  defendant  objected,  first,  that  as  there  was  no  evi- 
dence of  the  execution  by  the  grandson  of  any  such  con- 
veyances or  releases  for  the  benefit  of  his  sisters  as  required 
by  the  will,  nor  evidence  of  any  tender  or  offer  by  him  to 
execute  such  conveyances,  the  lessors  of  the  plaintiff  were 
not  entitled  to  recover. 

Secondly,  that  the  lessors  of  the  plaintiff  not  having  been 
admitted,  could  not  mabtain  ejectment. 
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The  plaiiititF  contended  that  it  was  not  incumbent  on  him 
to  offer  evidence  on  either  of  the  above  points,  and  that 
there  was  no  evidence  of  any  objection  or  refusal  on  the 
part  of  Thomas  Taylor  the  grandson  to  execute  the  con- 
veyances in  question. 

Thesiger  (with  whom  was  Deedes)  for  the  lessors  of  the 
plaintiff.  It  might  formerly,  perhaps,  have  been  made  a 
question,  whether  the  devise  in  this  will  should  be  con- 
sidered a  condition  or  a  conditional  limitation,  but  it  would 
seem  now,  that  it  cannot  be  disputed  it  is  the  latter;  Avelyn 
V.  Ward  {a)  \  Fearne's  Con.  Rem.  272,9th  ed.  Conceding, 
then,  the  devise  to  be  operative  as  a  conditional  limitation, 
the  question  is,  whether  the  event  has  taken  place  on  which 
the  estate  was  to  go  over.  The  authorities  are  numerous 
to  shew  that  provisoes  to  take  the  estate  from  the  heir  are  to 
be  strictly  construed  ;  Co,  Litt.  219b;  Fraunces^s  case  (6). 
But  a  strict  construction,  in  the  present  case,  need  not  be 
resorted  to ;  for  it  is  evident  that  the  expressions  "  if  he 
shall  object  or  refuse  to  make  the  conveyance,"  point  to 
some  positive  act  on  the  part  of  the  heir,  in  order  to  defeat 
his  estate.  Mere  nonfeasance  is  insufficient.  He  may 
have  been  willing,  but  may  never  have  been  required,  to 
make  the  conveyance ;  the  fact  therefore  of  its  not  having 
been  made,  does  not  shew  either  objection  or  refusal  on  his 
part.  This  was  the  view  taken  by  Lord  Ellenhorough  C.J. 
of  a  similar  proviso  in  Doe  v.  Lord  William  Seauclerk  (c). 
But  admitting  for  a  moment  that  the  omission  to  make  the 
conveyance  would  operate  as  a  breach  of  the  condition,  it 
is  a  well  settled  principle  of  law,  that  the  heir  is  not  to  be 
deprived  of  his  estate,  for  the  breach  of  a  condition  in  his 
ancestor's  will,  unless  notice  of  the  will  is  clearly  brought 
home  to  him;  Fraunces^s  case(d),  Malloon  v.  Fitzgerald (e), 
Burleton  v.  Humfrey  (/),  Doe  v.  Lord  William  Beau-' 
clerk  (c).  [Patteson  J.  In  those  cases  probably  the  heir 
had  entered,  and  may  be  supposed  not  to  have  known  any 

(a)  1  Ves.  sen.  420.  (d)  3  Mod.  2^. 

(h)  8  Rep.  89,  b.  (e)  Ambler,  256. 

(c)  11  East,  657.  (/)  11  Ewt,  657. 
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thiog  about  the  will.  In  the  present  case^  the  heir  never 
appears  to  have  entered,  and  no  question  appears  to  have 
been  raised  at  the  trial  as  to  want  of  notice.]  In  Burleton 
V.  Humjrey  {a\  it  does  not  seem  that  the  heir,  who  was  the 
devisee  also,  as  in  the  present  case^  had  ever  entered.  As 
Dotice  therefore  was  necessary,  on  what  grounds  can  it  be 
contended  that  Thomas  Taylor  ever  knew  of  the  will^  at  all 
events,  within  three  months  after  the  death  of  the  testator, 
for  that  is  the  period  during  which  notice  must  be  brought 
home  to  him.  It  cannot  be  inferred  from  his  mother  being 
allowed  to  go  into  possession  of  the  premises,  for  he  may 
not  have  been  aware  even  of  that  fact,  or  she  might  have 
been  entitled  under  a  settlement,  or  a  right  to  freebench. 
He  might  have  been  absent  from  England  during  the  whole 
period. 

The  last  point  is,  whether  the  lessors  of  the  plaintiff  are 
entitled  to  recover  without  admittance.  It  is  clear  that 
they  are  the  heirs  at  law  of  the  testator,  as  well  as  of  Thomas 
the  grandson ;  and  that  the  latter  would  take  as  heir,  and 
not  as  purchaser  under  the  will  (/;).  If  he  had  exerted  any 
acts  of  ownership  with  regard  to  his  remainder,  there  is  no 
doubt  that  this  would  have  been  equivalent  to  actual  seisin ; 
that  it  would  have  raised  a  possessio  fralris  (c),  and  would 
have  broken  the  descent,  so  as  to  make  him  a  new  stock, 
from  which  the  lessors  of  the  plaintiff  must  have  claimed  {d). 
But  not  having  in  any  way  dealt  with  the  estate,  the  lessors 
must  claim  as  heirs  to  the  party  last  actually  seised,  viz. 
the  testator,  and  then  Right  v.  Banks  {e)  shews  that  admit- 
tance is  unnecessary. 
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Sir  J»  Campbell  A.  G.,  contr^.  No  question  was  raised 
at  the  trial  respecting  want  of  notice  to  the  heir,  and  the 
only  effect  of  the  objection,  if  successful  now,  will  be  to 
render  another  ejectment  necessary.     The  main  question 


(o)  Ambler,  256. 

{b)  See  Dae  ▼.  Tmiru,  1  B.  & 
Aid.  530;  1  Watk.  Descents, 
271-4,  3d  ed. 

(c)  See  Dyer,  291|  pi.  69. 


{d)  See  Watkins  on  Descents^ 
t\0  ,  et  seq, ;  Co.  Lit.  239  b. 

(e)  3  B.  &  Ad.  125  ;  see  also 
Doe  V.  Lttzoesy  2  N.  &  P.  195;  Doe 
V.  Rolfe,  3  N.  &  P.  648. 
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1838.  OD  which  the  judgment  of  the  Cocirt  is  desired,  is,  whether 
on  a  proviso  couched  like  that  in  the  will,  where  the  grand-* 
daughters  have  come  into  possession  under  the  will,  it  is 
not  incumbent  upon  the  lessors  of  the  plaintiff  to  shew  that 

Cbisp.  the  conditional  limitation  has  not  taken  effect.  Being  con* 
ceded  that  it  is  a  conditional  limitation,  as  Scolastica^s 
case  (d),  and  jlvelyn  v.  Ward  (6)  clearly  shew,  and  being  a 
limitation  valid  in  law,  if  the  conveyance  be  not  made  ac- 
cording to  the  intention  of  the  testator,  the  limitation  must 
have  its  effect.  There  can  be  no  doubt  what  the  intentions 
of  the  testator  were,  viz,  that  Thomas  the  grandson  should 
make  the  conveyance,  and  it  is  clear  that  he  has  not  made 
it.  The  Court  therefore,  as  in  all  such  cases,  are  bound  to 
give  effect  to  the  will.  The  condition  does  not  express 
that  the  grandson  is  to  make  the  conveyance  upon  request. 
If  a  party  is  directed  to  do  a  thing,  and  on  failure  thereof  is  to 
be  exposed  to  a  certain  penalty,  he  may  be  well  said  to  ob- 
ject or  refuse  to  do  it.  The  testator  uses  the  very  words, 
*'  upon  failure  thereof,  and  immediately  upon  such  failure" 
he  revokes  the  devise ;  he  has  failed  to  convey.  It  is  true 
that  general  words  in  a  will  may  be  cut  down  by  express  sub- 
sequent words,  but  the  general  words  in  this  will  are  followed 
by  no  such  language,  and  the  intention  of  the  testator  is 
manifest  throughout.  Suppose  that  two  only  of  the  grand 
daughters  had  called  upon  their  brother  to  convey  to  them,  it 
would  still  perhaps  be  contended  that  there  was  not  a  suffi- 
cient request,  but  if  so,  as  there  are  cross-remainders  between 
the  three  sisters,  what  inexplicable  confusion  would  ensue? 
Effect  therefore  can  be  given  to  the  manifest  intention  of  the 
testator,  only  by  holding  the  conditional  limitation  to  take 
effect,  on  the  failure  to  convey  the  leaseholds  within  three 
months  of  the  testator's  death.  With  regard  to  the  want  of 
notice  to  the  heir,  the  point  is  not  raised  for  the  considera- 
tion of  the  Court.  If  it  were  open  to  discussion,  it  is  quite 
clear  on  the  facts  of  the  case  that  there  was  notice.  It  is 
true  that  on  a  special  verdict  no  facts  can  be  presumed  but 

(a)  2  Plowd.  403,  nom.  Newis  et  ux,  v.  Lark  and  Hunt, 
(6)  1  Ves.  sen.  420. 
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what  are  eipressly  stated ;  Doe  v«  Lord  William  Beau* 
clerk  (a) ;  but  on  a  special  case  the  Court  are  entitled  to 
draw  all  such  inferences  as  are  fairly  presumable  from  the 
facts  stated.     In  this  case  the  heir^  or  at  least  those  repre- 
senting him,  must  have  founded  their  case  on  the  will^  for, 
as  the  party  through  whom  they  claimed  died  in  1 808^  they 
would  have  been  barred  by  the  Statute  of  Limitations, 
unless  they  had  shewn  a  preceding  life  estate  created  by  the 
wilL     How  then  can  ignorance  of  the  will  be  pretended  ? 
Added  to  this,  there  is  the  fact  of  the  mother  taking  pos- 
session of  the  copyholds  in  question,  and  of  the  moiety  of 
the  freehold   estate^  to  which  Thomas  the   grandson  was 
heir,  and   of  which  he  was  actually  seised  of  the  other 
moiety.     If  Thomas  the  heir  had  been  in  possession,  as  in 
the  cases  cited  on  the  other  side,  it  is  a  very  fair  rule  of  law 
to  require  strict  proof  of  notice  to  him  of  the  will,  which 
was  to  defeat  his  estate,  for  the  presumption  from  an  heir 
being  in  possession  is,  that  he  is  in  by  inheritance  ;  and  in  the 
cases  cited  it  would  appear  that  the  heir  really  had  no  know- 
ledge of  the  will.     But  what  doubt  can  be  seriously  enter- 
tained in  this  case  that  the  heir  knew  of  the  will,  knew  that 
under  it  his  mother  was  entitled  to  possession,  and  knew 
that,  if  he  did  not  convey  the  leaseholds  within  three  months 
to  his  sisters^  they  would  take  the  copyholds  at  the  mother's 
death  ? 

Thesiger,  in  reply.  With  regard  to  the  intention  of  the 
testator,  it  is  not  disputed  that  he  intended  his  grand- 
daughters should  have  either  the  leaseholds  or  the  copy- 
holds, but  to  enable  the  defendant  to  succeed,  it  must  be 
shewn  also,  that  the  intention  of  the  testator  was,  that  the 
grandson  should  take  notice  of  the  will  at  his  own  peril. 
Unless  that  strong  presumption  is  to  be  gathered  from  the 
will,  a  presumption  contrary  to  the  principle  of  law  in 
favour  of  heirs,  the  argument  fails.  No  inference  as  to 
notice  of  the  will  can  be  drawn  from  the  production  of  it 
by  the  lessors  of  the  plaintiff,  as  the  only  question  is,  whe- 
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(a)  1 1  East,  657. 
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1838.  ther  their  ancestor  knew  of  it  within  three  months  after  the 
death  of  the  testator.  If  he  had  notice  of  it  a  day  after  the 
three  months  it  would  have  been  immaterial. 

Lord  Denman  C.  J. — If  the  question  turned  upon  the 
construction  of  the  condition  in  this  case,  it  might  require 
much  consideration.  But  it  is  laid  down  in  several  cases, 
and  especially  in  Doe  v.  Lord  William  Beanclerk^a),  that 
where  a  condition  is  relied  upon  for  defeating  the  estate  of 
the  heir,  notice  to  him  of  the  condition  is  absolutely  essen- 
tial. The  necessity  of  notice,  indeed,  is  not  seriously  con- 
tested by  the  Attorney-General,  but  he  contends,  on  the 
facts  of  the  case,  that  the  Court  would  be  justified  in  pre- 
suming it.  Now  in  Doe  v.  Lord  William  Beauclerk  (a). 
Lord  Ellefthorough  C.  J.  held,  that  nothing  could  be  pre- 
sumed on  a  special  verdict,  and  the  same  rule  holds  with 
regard  to  a  special  case,  unless  express  power  be  given  to 
the  Court  to  draw  conclusions  of  facts  from  what  is  stated 
in  the  case,  and  unless  that  power  be  accepted  by  the  Court. 
Here  no  facts  are  stated  from  which  notice  can  be  at  all 
fairly  inferred,  and  if  power  had  been  given  to  the  Courts 
they  would  in  this  instance  have  declined  to  accept  it,  for  a 
thousand  facts  might  have  occurred,  bearing  on  the  ques- 
tion of  notice,  quite  out  of  the  province  or  the  ability  of 
the  Court  to  take  into  consideration.  Relying  then  on  the 
authority  of  Doe  v.  Lord  William  Beauclerk  (a),  I  think  it 
does  not  appear  that  Thomas  Taylor  the  grandson  had 
notice  of  the  condition,  and  therefore  judgment  must  be  for 
the  lessors  of  the  plaintiff. 

Patteson  J. — I  am  of  the  same  opinion;  and  as  I  found 
tny  opinion  on  the  single  point  of  notice  being  necessary,  I 
find  it  unnecessary  to  examine  the  question  as  to  the  con- 
struction of  the  condition,  or  on  whom  the  burthen  fell  of 
|>roving  an  offer  or  refusal  to  convey.  For  as  notice  is 
necessary,  and  it  does  not  appear  by  the  case  that  any  what- 
ever has  beeu  given,  it  is  immaterial  to  consider  what  that 
notice  should  consist  of;  whether  there  should  have  been 
an  application  to  the  heir  to  make  the  conveyance,  and  a 

(a)  llEast,65r. 
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refusal  by  him,  or  a  mere  knowledge  od  his  part  of  the         i838. 
existence  of  the  will  and  condition. 

The  other  point  appears  conceded,  that  the  lessors  of  the 
plaintiff  being  the  heirs  of  the  testator,  are  entitled  to  main- 
tain ejectment,  for  it  is  quite  clear  that  the  descent  was  not 
broken. 

Williams  J. — The  Attorney-General  would  have  us 
draw  the  inference  from  Doe  v.  Lord  William  Beauclerk  (a), 
that  it  is  only  on  a  special  verdict  the  Court  are  precluded 
from  presuming  a  material  fact  that  is  not  found ;  but  there 
is  exactly  the  same  objection  on  a  special  case,  unless  power 
be  specially  reserved  to  the  Court,  which  in  this  case,  even 
if  reserved,  I  do  not  think  would  have  enabled  us  to  draw 
the  inference  desired. 

Coleridge  J. — As  the  conditional  limitation  created  by 
the  testator  did  not  break  the  descent,  the  case  of  Right  v. 
IBanks  (6)  is  applicable,  and  shews  the  lessors  of  the  plain- 
tiff to  be  entitled  to  maintain  ejectment  without  admittance. 
As  to  the  fact  of  notice,  I  should  not  be  inclined,  if  I  had 
the  power,  to  draw  the  inference  that  the  heir  did  know  of 
the  condition  within  three  months.  The  fact  would  have 
been  so  easy  of  proof,  though  not  perhaps  by  direct  evi- 
dence, that  its  absence  from  the  case  induces  the  belief  that 
the  will  really  never  was  brought  to  his  knowledge  within 
that  period.  I  therefore  agree  with  the  rest  of  the  Court, 
that  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff  (c). 

(a)  ]  1  East,  657.  stances  in  which  the  Court  has, 

(6)  3  B.  &  Ad.  665.  without  specinl  authority  reserved, 

(c)  Where  it  is  desired    that,  assumed  the  fact,  and  taken  a  dis- 

from  the  facts  stated  in  the  case,  tinction   between  a  special   case 

the  Court  should  infer  other  facts,  and  a  special  verdict.     See  Doe  v. 

the  practice  has  been  to  reserve  to  Datwertf  7   East,  307 ;    Rex  v. 

the   Court    special  authority  for  Leake,  5  B.  6c  Ad, -^81,  per  Parke 

that  porpose,as  in  Dixon  v,  Tates,  J. ;  Marlindale  v.  Booth,  3  B.  & 

5  B.  ft  Ad.  313;  but  where,  on  Ad. 506,  per Par/ce J.;  andJBat/ey 

the  argument  of  a  special  case,  the  v.  Culverwell,  8  B.  &  C.  455 ;  S.  C. 

eiisteiice  of  a  fact,  not  put  in  2  M.  &  R.  564.    See  however  the 

issue  bj  the  parties  tliemselves,  judgment  of  Littledale  J.  in  Rex 

has  become  necessary  for  the  de-  v.  Leake,  5  B.  ft  Ad.  483. 
dsioo  of  the  Court,  there  are  in- 
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1838.        Breach,  that  although  defendant,  during  the  life  of  T.  Souths 
x&ood,  (whose  death   took  place  heretofore,  to  wit,  on  the 
J  2th  May,  1830,)  did  well  and  truly  pay  to  the  said/./f.  G. 
KiNGLAKE.     jjjg  gaid  annuity  of  50/.,  and  indemnify  the  said  Thomas 
Southwood  and  his  estate  from  the  payment  thereof;  yet  the 
defendant  hath  from  thence  hitherto  continually,  for  divers, 
to  wit,  eleven  years  and  upwards,  declined  and  refused  to 
make  any  further  payments  to  the  said  J.  H,  Gell,  and 
thereupon    the    plaintiff,  as   such   executor   as  aforesaid, 
hath  been   called   upon  to  pay  and   paid  for  and  in   re- 
spect of  the  said  annuity  the  sum  of  200/.,  for  divers,  to  wit, 
four  years  annual  amount  &c.,  of  which  the  defendant  had 
due  notice  8cc.  Plea,  actionem  non,  because  after  the  making 
of  the  said  promise  in  the  (first)  count  mentioned,  and  in  the 
life-time  of  the  said  Thomas  Southwood,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  said  Thomas  Southwood,  by  his 
certaid  deed-poll  bearing  date  on  8cc.,  for  divers  good  causes 
Sec,  gave  and  granted  to  the  defendant  the  offices  of  steward 
and  clerk  of  his  the  said  Thomas  SouthwoodCs  manor  afore- 
said, during  his  (the  defendant's)  life.     And  the  defendant 
further  says,  that  he  thereupon  then  accepted  and  agreed  to 
the  said  deed-poll  and  to  the  grant  of  the  said  offices  therein 
contained.     And  the  defendant  further  says,  that  from  the 
time  of  the  making  of  the  said  deed-poll  hitherto,  he  the 
defendant  has  exercised  the  offices  therein  mentioned,  being 
the  same  offices  as  in  the  declaration  mentioned,  under  and  by 
virtuejof  the  grant  in  the  said  deed-poll  contained,  and  under 
no  other  appointment,  right,  title,  or  authority  whatsoever. 

Special  demurrer,  and  joinder  in  demurrer. 

The  points  stated  for  argument  on  behalf  of  plaintiif  were 
as  follows : — 

That  the  defendant's  plea  neither  amounts  to  a  traverse 
nor  a  confession  and  avoidance  of  the  declaration. 

That  the  grant  of  the  offices  for  life,  instead  of  operating 
as  an  extinguishment  of  the  former  appointment,  was  a  con- 
firmation of  it  in  the  same  way  that  every  other  grant  of  a 
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large  estate  to  a  parly  liolding  a  particular  estate,  operates 
in  coniirmation  of  the  latter ;  and  tbat  the  contract  de- 
clared on,  and  the  appointment  for  life  set  forth  in  the  plea, 
are  not  necessarily  incompatible,  but  may  well  exist  in  law. 
That  if  the  precarious  tenure  of  the  offices  at  the  will  of 
the  lord  of  the  manor  was  a  sufficient  consideration  for  the 
defendant's  engagement  to  keep  down  the  annuity,  a  violent 
presumption  arises  in  favour  of  a  continuance  of  that  enjoy- 
ment on  the  continuation  of  that  engagement  upon  the  con- 
firmation and  increase  of  the  defendant's  interest  in  the 
offices. 

Tbat  it  is  not  to  be  supposed  that  the  testator  would 
Tolontarily  place  himself  in  a  worse  situation  on  conferring 
a  boon  on  the  defendant  by  the  appointment  for  life,  as  he 
would  do  if  he  relinquished  the  security  of  the  guarantee ; 
and  that,  therefore,  an  inevitable  conclusion  arises  in  the 
absence  of  all  express  provision  to  the  contrary,  that  the 
security  of  the  guarantee  was,  in  the  understanding  of  the 
parties,  to  continue  as  long  as  the  testator's  estate  was  liable 
to  this  bond  to  GelU  and  the  defendant  continued  in  the 
receipt  of  the  fees  of  the  offices. 

That  the  contract  declared  on  is  collateral  only  to  the 
holding  of  the  offices,  and  is  therefore  unaffected  by  the 
grant  for  life. 

The  points  stated  on  behalf  of  the  defendant  were  as 
follows : — 

That  his  original  appointment  to  the  offices  in  question 
being  at  the  will  of  the  testator,  and  the  offices  being  to  be 
exercbed  by  the  defendant,  or  a  deputy  approved  of  by  the 
testator,  the  whole  contract  related  to  what  was  to  take 
place  during  the  life-time  of  the  testator,  and  ceased  at  his 
death. 

That  the  defendant  would  have  ceased  to  hold  the  offices 
upon  the  death  of  the  testator,  but  for  the  grant  for  life ; 
and  tbat,  therefore,  the  present  holding  of  the  offices,  which 
b  unconnected  with  that  contract,  forms  no  part  of  the  con- 

TOU  I.  £ 
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sidcration  of  the  defeDdaot's  promise,  and  does  not  come 
within  the  period  to  which  that  promise  extends. 

That  the  subject  of  the  defendant's  promise,  viz.  the  con- 
tinuing payments  of  the  annuity,  was,  by  the  contract  declared 
upon,  made  co-extensive  with  the  enjoyment  of  the  offices 
under  and  agreeably  to  the  terms  of  that  contract;  and  that  as 
soon  as  the  offices  ceased  by  the  assent  of  both  parties  to  be 
held  under  that  contract,  and  agreeably  to  the  terms  of  that 
contract,  the  liability  to  pay  the  annuity  also  ceased. 

That  the  whole  contract  respecting  the  holding  of  these 
offices  merged  in  the  subsequent  freehold  appointment. 

That  the  grant  for  life  under  seal  must  be  taken  to  con- 
tain all  the  stipulations  and  conditions  under  which  the 
offices  thereby  granted  were  thenceforward  to  be  held. 

That  the  rule  of  law,  that  a  contract  under  seal  always 
imports  a  consideration,  renders  it  both  unnecessary  and 
superfluous  to  express  a  valuable  consideration  in  a  deed, 
unless  such  deed  be  intended  to  take  efl^ect  under  the 
Statute  of  Uses;  that  the  Court  will  therefore  take  notice 
that  (as  the  fact  is  well  known  to  be)  a  good  and  valuable 
consideration  may  have  existed  for  this  grant,  though  not 
expressed  upon  the  face  of  the  deed ;  that,  as  the  law  re- 
quires no  statement  of  the  consideration  of  a  deed,  no 
deed  is  to  be  considered  as  a  voluntarv  deed  from  the  omis- 
sion  of  the  consideration ;  and  that  at  the  common  law  no 
deed  is  regarded  as  a  merely  voluntary  conveyance. 


BerCf  in  support  of  the  demurrer.  The  question  is, 
whether  the  contract  set  out  in  the  declaration  has  received 
any  answer  in  the  plea.  It  is  material  to  observe  the  con- 
sideration for  the  defendant's  promise,  for  it  is  not  only  in 
consideration  of  Mr.  Sonthwood  permitting  the  defendant  to 
hold  the  offices  at  the  will  of  Southwood,  but  also  '*  in  con- 
sideration of  the  premises,"  i.  e.  of  Mr.  Gell  being  induced 
to  give  up  the  offices  in  consideration  of  an  annuity  to  be 
paid  by  S,,  so  as  to  give  the  lord  of  the  manor  the  power 
of  appointing  the  defendant.     It  is  however  contended  by 
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the  defendant  that  his  promise  was  to  pay  the  annuity^  not 
so  long  as  he  should  exercise  these  offices^  but  only  so  long 
as  he  should  bold  the  offices  at  the  will  of  Mr.  Southwood, 
and  that  as  be  has  now  the  offices  for  life,  he  is  relieved  from 
his  promise.  This  construction  of  the  agreement  is  novels 
and  the  ^  Court  will  not  adopt  such  a  construction,  unless 
forced  to  it  by  some  rigid  rule.  The  contract,  however, 
does  not  fairly  admit  of  this  narrow  construction.  The 
promise  is  general,  to  pay  so  long  as  he  shall  execute  the 
office.  This  cannot  be  narrowed  by  the  amount  of  the 
GODsideration.  The  law  does  not  require  the  consideration 
to  be  co-extensive  with  the  promise.  There  would  have  been 
good  consideration  for  the  promise,  if  the  defendant  were 
to  have  held  the  office  at  will.  It  is  stated  that,  as  a  deed 
exists,  that  alone  must  be  looked  to  for  the  consideration. 
It  would  be  strange  to  find,  in  a  deed  of  appointment  to  an 
office,  any  consideration  at  all,  the  personal  qualification  of 
die  appointee  being  the  only  proper  consideration  for 
such  appointment;  but  in  fact,  the  promise  of  the  defendant 
is  completely  collateral  to  the  appointment.  The  argument 
for  the  defendant  appears  to  proceed  on  the  ground  that 
the  second  appointment  is  to  a  fresh  office ;  but  accord- 
ing to  SA^.  Touch.  315,  such  an  appointment  enures  only 
as  a  confirmation  of  the  old  estate,  and  therefore  does  not 
affect  any  of  the  incidents  of  the  first  estate. 
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Mannings  contrd.  It  is  said,  that  the  consideration  stated 
in  the  declaration  is  to  be  divided  into  two  parts,  and  that 
the  premises  there  mentioned  are  the  inducing  Mr.  Gell  to 
resign,  which  would  be  good  consideration  for  the  de- 
fendant's promise.  But  this  is  not  so ;  for,  from  all  that 
appears  on  the  record,  the  defendant  was  an  entire  stranger 
to  the  whole  of  those  transactions. 

With  regard  to  the  defendant's  promise,  it  is  submitted, 
that  it  was  only  to  pay  the  annuity  so  long  as  he  exercised 
the  offices  under  his  original  appointment  at  the  will  of  Mr. 
Sotithtoood.     The  death  of  that  gentleman  put  an  end  to 

£  9 
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the  contract  on  two  grounds :  first,  it  deternuned  the  will ; 
secondly,  it  prevented  the  defendant  from  exercising  the 
offices  by  deputy,  to  be  approved  of  by  Mr.  S,  Suppose 
that  Mr.  &'•  had  died  before  he  had  appointed  the  de- 
fendant for  life,  and  that  his  heir  had  immediately  appointed 
the  defendant,  what  ground  would  there  be  then  for  con- 
tending the  defendant  was  liable?  and  if  so,  what  difference 
does  it  make  that  Mr.  S.  and  not  his  heir  appointed  the 
defendant  for  life  ? 

If  the  promise  had  been  made  in  respect  of  an  appoint- 
ment for  a  year,  that  might  have  been  good  consideration  ; 
but  an  appointment  at  will  is  not  sufficient  consideration, 
except  for  so  long  as  the  will  lasted. 

It  is  said,  that  the  grant  in  question  would  operate  as  a 
confirmation  of  the  previous  estate,  but,  it  is  apprehended, 
the  greater  estate  would  extinguish  the  previous  estate  at 
will.  As  in  Bro.  Abr.  Extinguishment  36,  S2  Hen.  6,  30, 
where  tenant  by  statute  merchant  brought  an  assize,  and 
pending  the  plea  the  fee  simple  descended  upon  him,  it  was 
held  that  this  abated  the  writ,  for  the  descending  of  the 
greater  estate  extinguished  the  lesser.  So  in  Northerns 
case  (a),  where  il.,  who  was  seised  of  an  estate,  made  a  lease 
for  years  of  parcel  of  his  manor  to  B,,  and  afterwards  made 
another  lease  to  C,  to  commence  at  the  expiration  of  7J.*s 
lease ;  A.  afterwards  enfeoffed  B,  of  the  manor,  and  held 
that  this  determined  the  first  lease,  and  that  C.  therefore 
might  enter. 

There  is  another  view  of  the  case.  Mr.  5.  appointed  the 
defendant  by  deed,  and  that  deed  may  be  looked  at  as  a  sort 
of  contract,  but  it  is  entirely  silent  with  regard  to  any  pay- 
ments to  be  made  by  the  defendant.  Lastly,  the  contract 
is  clearly  illegal,  and  one  that  the  Court  will  not  enforce. 
[Lord  Denman  C.  J.  That  point  is  not  raised  in  the  mar- 
ginal notes,  and  therefore  cannot  be  taken  now.] 


Bere,  in  reply.    It  is  conceded  that  an  appointment  for  a 

(a)  Het.  55. 
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year  would  have  been  a  good  consideration,  but  if  so,  the  same 
may  be  said  of  an  appointment  for  a  day,  or  at  will,  because 
the  law  does  not  regard  the  extent  of  the  consideration.  It  is 
impossible  to  give  effect  to  the  words  of  the  promise,  if  it  is 
held  to  be  inoperative  at  the  death  of  Mr.  S.,  for  defendant 
promises  to  pay  so  long  as  he  should  exercise  the  office. 
With  regard  to  the  will  of  Mr.  S.  having  been  determined, 
it  may  fairly  be  said  that  Mr.  S.  exercised  his  will  in  de- 
fendant's favour,  by  appointing  him  for  life,  and  therefore, 
in  the  strict  sense  of  the  word,  the  defendant  has  got  all  the 
consideration  which  moved  him  to  the  promise. 
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Lord  Denman  C.  J. — The  only  question  in  this  case  is, 
whether  the  change  in  the  tenure  of  the  defendant's  office 
put  an  end  to  the  agreement  made  by  him  with  Mr.  South' 
wood.     1  am  of  opinion  that  it  did  not.     The  agreement 
was,  that  in  consideration  of  Mr.  Southwood  permitting  the 
defendant  to  hold  the  offices  at  the  will  of  Mr.  Southwood, 
the  defendant  promised  to  pay  out  of  the  fees  of  the  offices 
the  annuity  secured  by  Mr.  Sonthwood^a  bond  to  Mr.  Gelt, 
during  the  life  of  the  latter,  and  to  indemnify  Mr.  Southwood 
from  payment  of  the  same,  so  long  as  the  defendant  should 
execute  the  said  offices.     Under  this  agreement  there  is  no 
doubt  that  the  defendant  entered  upon  an  office  at  will ;  but 
I  think  the  answer,  which  the  objection  on  this  ground  has 
received,  is  satisfactory,  viz. :  that  by  the  subsequent  ap- 
pointment for  life,  the  will  has  been  determined  in  favour  of 
the  defendant,  and  that  it  is  not  competent  to  him  to  con- 
tend that  he  does  not  hold  at  the  will  of  the  lord,  who  has 
appointed  him  for  life. 


Patteson  J. — I  am  of  the  same  opinion.  In  the  view 
•  taken  of  the  case  in  the  argument  for  the  defendant,  it  seems 
as  if  another  term  were  added  to  the  contract,  namely,  that 
the  defendant  promised  to  pay  so  long  only  as  he  should 
hold  the  office  under  the  original  appointment.  But  no 
traces  of  such  condition  are  to  be  found  in  the  declaration. 
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I  agree,  that  from  the  time  of  the  grant  for  life  the  de- 
fendant held  under  that,  and  not  under  the  original  appoint- 
ment ;  but  still  he  does  not  the  less  hold  the  offices  at  the 
will  of  the  lord,  and  in  the  most  secure  manner,  for  the  lord 
has  put  it  out  of  his  own  power  to  exercise  his  will  against 
the  defendant  I  can  understand,  if  there  had  been  any 
interval,  by  Mr.  Southwoods  death  or  otherwise,  between 
the  tenure  of  the  office  under  the  appointment  at  will  and 
the  appointment  for  life,  that  the  argument  raised  to-day 
might  have  been  successful,  for  there  would  have  been  then 
an  interval  during  which  the  defendant  would  not  have 
^  exercised  the  said  offices.'  The  cases  of  merger  are 
not  applicable,  because  here  the  promise  is  not  founded  on 
the  quality  of  estate  which  the  defendant  was  to  have  in  his 
offices,  but  on  the  fact  of  his  taking  the  fees  and  profits  be- 
longing to  them.  The  original  contract  therefore  remained, 
although  the  defendant  afterwards  obtained,  by  a  much 
securer  title,  that  which  induced  him  to  make  the  promise 
in  the  first  instance.  In  forming  my  conclusion  that  a  good 
consideration  is  laid  for  the  promise  in  the  declaration,  I 
must  add  that  my  decision  does  not  at  all  proceed  on  the 
ground  that  the  introductory  averment  can  be  taken  as  part 
of  the  consideration  for  the  defendant's  promise,  for  it  does 
not  appear  that  the  defendant  had  any  knowledge  of  the 
facts  there  stated. 


Williams  J. — The  argument  on  the  grant  for  life  has 
been  pressed  as  if  such  grant  formed  a  contract  of  a  higher 
nature,  so  as  to  merge  the  promise  made  on  the  pre- 
vious occasion,  in  analogy  to  an  action  on  assumpsit,  where 
security  under  seal  has  been  given.  But  in  fact  no  new 
contract  has  been  made,  and  the  only  effect  of  the  deed  was 
to  secure  the  defendant  in  the  possession  of  that  office ;  on 
holding  which,  he  bound  himself  to  indemnify  Mr.  South' 
wood. 


Coleridge  J.«— >llie  simple  question  is,  whether  the 
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plea  sets  up  any  answer  to  the  contract  stated  in  the  declara- 
tion. The  contract  seems  to  me  (waiving  all  question  as  to 
its  legality)  to  shew  a  specific  promise  by  the  defendant  to 
pay  the  annuity,  ao  long  as  he  was  permitted  to  exercise  the 
office  at  the  will  of  the  lord.  The  answer  is,  not  that  he 
has  ceased  to  exercise  the  office,  but  that  he  does  not  hold 
it  at  the  will  of  the  lord,  because  the  lord  has  appointed 
him  for  life.  The  answer,  therefore,  is  clearly  insufficient, 
and  I  am  glad  that  we  are  enabled  to  come  to  this  conclu- 
sion, for  it  is  impossible  to  avoid  seeing  that  the  defendant 
is  much  better  situated  by  the  very  arrangement  which  he 
sets  up  as  a  defence.  I  was  at  first  struck  with  the  circum- 
stance, that,  in  consequence  of  the  death  of  Mr.  Souihwood, 
be  cannot  exercise  the  office  by  deputy  to  be  approved  of 
by  him ;  but  on  attentive  consideration  of  the  contract,  I 
think  it  immaterial,  as  the  promise  is  in  the  alternative,  to 
pay  so  long  as  the  defendant  should  exercise  the  offices, 
aiher  by  himself  or  by  deputy,  to  be  approved  of  by  Mr. 
SouihwQod'y  and  the  words,  'Muring  Mr.  SouihuHHxPs  life-* 
time,**  are  added,  which  avoids  the  difficulty. 
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Judgment  for  the  plaintiff. 


Wheeleb  t;.  Haynes. 


TXtesday, 
Nov.  ISM. 


Case.     The  declaration,  after  an  allegation  of  the  plain-      i.  Ademur* 

tiff's  good  character,  and  that  he  had  never  been  guilty,  or  nation  in  slan- 
der does  not 
atlout  the  particular  words  spoken,  to  have  been  spoken  with  the  intent  attributed  to 
them  by  the  innuendo. 

2.  Therefore  where  a  declaration,  after  stating  that  the  plaintiff  had  been  in  the  em- 
ploymcoC  of  B.  G.  as  a  labourer,  and  bad  been  employed  by  him  in  a  certain  barn  of 
B.  G,  in  thrashing  com,  alleged  that  the  defendant,  maliciously  intending  to  injure  the 
plaintiff',  and  to  canse  it  to  ha  suspected  that  he  was  guilty  of  felony,  said  of  the  plain- 
tiff these  false  &c.,  *'  I  saw  one  J.  G.  coming  across  Glas$%  barton  with  some  barley, 
and  my  son  said,  what  are  you  going  to  do  with  that?  G.  said,  he  was  going  to  feed 
pheaiaots  with  it,  and  said,  where  he  had  that,  he  could  have  more,  and  that  he  had  it  ac 
Fanner  Glaus  barn/*  (meaning  the  said  bam  of  E.G.,  and  meaning  that  the  barley  was 
the  property  of  B.  G.,  and  that  the  plaintiff  had  stolen  the  same  from  the  said  £.  G.)> 
aad  aec  ooc  speciai  damage. — Held,  on  demurrer,  that  the  innuendo  was  not  warranted 
bj  the  libel  or  by  the  indacement. 
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until  &c.,  suspected  of  being  guilty  of  felony,  stated  tliat 
the  plaintiff,  before  and  at  the  time  of  the  committing  of 
the  grievance  by  the  defendant  hereinafter  mentioned,  had 
been  and  was  in  the  service  and  employment  of  one  lieii^ 
jamin  Glass,  as  a  labourer,  and  in  that  capacity  had  always 
behaved  and  conducted  himself  towards  his  said  employer 
faithfully  and  honestly;  and  the  plaintiff  and  one  B,  H.,  at 
the  time  of  the  committing  the  said'grievance  by  the  defend- 
ant, were  at  work  for  and  employed  by  the  said  B.  Glass  in 
a  certain  barn  belonging  to  the  said  B.  Glass,  in  and  about 
the  thrashing  certain  corn  there  of  the  said  B.  Glass ;  yet, 
defendant  well  knowing  &c.,  and  contriving,  and  wickedly 
and  maliciously  intending  to  injure  the  plaintiff  in  bis  good 
name,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace  &c.,  and  to  cause  it  to  be  suspected  and  be- 
lieved that  he,  the  plaintiff,  had  been  guilty  of  felony, 
and  subject  him  to  the  pains  and  penalties  by  the  laws  of 
this  kingdom  made  and  provided  against  and  inflicted  upon 
persons  guilty  thereof,  and  to  vex,  harrass,  impoverish,  and 
wholly  ruin  him,  the  plaintiff,  heretofore,  to  wit,  on  &c.,  in 
a  certain  discourse  which  he,  the  defendant,  then  had,  of 
and  concerning  the  plaintiff,  in  the  presence  and  hearing  of 
one  B.  Hill,  and  of  divers  other  good  and  worthy  subjects 
of  this  kingdom,  then  in  the  presence  and  hearing  of  the 
said  B.  Hill  and  those  subjects,  falsely  and  maliciously 
spoke  and  published,  of  and  concerning  the  plaintiff,  these 
false,  scandalous,  malicious,  and  defamatory  words  follow- 
ing, (that  is  to  sa^) :  '^  I  (meaning  himself,  the  defendant,)  saw 
one  John  Gay  coming  across  Mister  Glasses  barton^  uith 
some  barley,  and  my  (meaning  the  defendant's)  son,  Henry 
HayneSf  said,  'What  art  going  to  do  with  that?'  Gay 
said  '  he  was  going  to  feed  pheasants  with  it '  (meaning 
the  said  barley),  and  said  '  where  he  had  that  he  could  have 
more;  and  that  he  had  it  (meaning  the  said  barley)  at 
Farmer  Glass  s  barn,'  "  (meaning  the  sai<i  barn)  belonging 
to  the  said  Benjamin  Glass,  wherein  the  plaintiff  was  so  at 
work  and  employed  as  aforesaid,  and  thereby  also  meaning 
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that  the  said  barley*  so  alleged  by  the  defendant  to  have  been 
in  the  possession  of  the  said  John  Gay^  was  the  property  of 
the  said  Benjamin  Glass,  and  that  the  plaintiff  had  stolen 
the  same  from  the  said  Benjamin  Glass,  and  had  given  the 
same  to  the  said  John  Gay.     Special  damage. 

General  demurrer  and  joinder  in  demurrer. 

The  marginal  note  of  the  demurrer  stated,  as  one  of  the 
grounds  of  the  demurrer,  *^  that  the  innuendo  charging  the 
plaintiff  with  having  stolen  barley  from  Benjamin  Glass, 
is  not  warranted  by  the  libel,  nor  supported  by  it,  nor  any 
inducement  or  previous  statement  to  which  it  could  refer." 
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Kelly  appeared  to  support  the  demurrer,  but  the  Court 
called  upon 


C.  D.  Bevan  to  support  the  declaration.  The  defendant 
by  his  demurrer  has  admitted  the  slander  attributed  to 
him;  the  only  question,  therefore,  for  the  Court  is, 
whether,  supposing  the  facts  set  out  in  the  declaration 
to  be  true,  they  can  be  said  to  impute  a  felony  to  the 
plaintiff.  If  the  defendant  had  taken  a  traverse  on  the 
declaration,  and  the  issue  had  been  found  for  the  plain- 
tiff, the  Court  would  have  supported  the  finding,  because, 
to  prove  it,  it  would  have  been  necessary  to  shew  that 
Gay  could  not  have  had  the  corn  from  the  barn  with- 
out the  plaintiff  having  committed  felony ;  Sweetapple  v. 
Jesse  (a).  The  words  imputing  the  theft  are  ambiguous, 
but  they  are  explained  by  the  innuendo,  which  is  the  proper 
office  of  an  innuendo ;  Com,  Dig,  Action  on  the  Case  for 
Defamation,  (G  10  in  n.)  ed.  by  Hammond,  fn  Mount" 
ney  v.  Walton  (b),  it  was  contended  that  the  innuendo  was 
too  large,  but  Lord  Tenterden  C.  J.  held  that  this  was  a 
question  for  the  jury.  The  cases  are  collected  in  the  note, 
to  J  Anson  v.  Stuart  (c).  Special  damage  is  alleged  to  have 
been  the  result  of  the  defendant's  slander,  and  wherever 
that  is  so,  the  action  lies ;  1  Stark.  Lib.  2  ;  Kelly  v.  Par- 

(a)  5  B.  &  Ad.  27.  &  M.  36. 

{b)  S  B.  &  Ad.  673 ;  iS.  C.  3  N.        (c)  S  Smith's  Leading  Cases,  37. 
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tmgtoH{a),  per  Patteson  J.  [Lord  Denman  C.  J.  Your 
argument  goes  to  the  extent  that  special  damage,  resulting 
from  any  words  whatever,  would  entitle  a  party  to  an  action; 
for  instance,  if  any  one  say  of  another,  ^*  I  saw il.B.  walk  out 
of  the  Court  of  Queen's  Bench/'  (thereby  meaning  that  he 
stole  some  books,)  but  such  a  proposition  cannot  be  main- 
tained.] The  cases  collected  in  1  Starkie,  lib.  190,  et  sqq. 
seem  to  shew  that  the  action  would  be  maintainable  if  the 
words  are  spoken  maliciously,  and  the  special  damage  fol- 
low. But  as  the  defendant  has  demurred,  it  is  submitted 
that  he  has  admitted  speaking  the  words  in  the  sense  at- 
tributed to  him :  Digby  v.  Thompson  (6). 

Lord  Denman  C.  J. — Some  of  the  Court  appear  to 
have  been  of  that  opinion,  but  I  own  I  never  could  assent 
to  it.     This  declaration  is  clearly  not  sustainable. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 


Judgment  for  the  defendant  (c). 

(a)  6  B.  &  Ad.  645  ;  2  N.  &  M.        (6)  4  B.  &  Ad.  891;  S.  C.  i  N. 
460.  &  M.  485. 

(c)  See  Gompcrz  v.  Levy,  post* 


BiNGLET  r.  DCRHAM. 

on  an  account  stated.      The  count  alleged,  that 


1.  A  count 
in  debt  on  sn 
account  stiit>    whereas  the  defendant,  on  the  2od  May,  1836,  was  indebted 

*d,  averred,      ^^  jj^^  plaintiff  in  the  sum  of  40/.  for  money  found  to  be  due 

that  on  &c.  '^  ... 

the  defendant    from  the  defendant  to  the  plaintiff,  on  an  account  before  theu 

tcTthT  plaintiff  ^^^^^  between  them,  by  reason  thereof  an  action  bath  ac- 

in  jC40»  on  an    cnied  &C. 

them  stated  Special  demtu-rer,  assigning  for  cause  that  no  specific  day 

between  them:  q^  lime  is  laid  when  the  supposed  accotmt  was  stated. 

— lidd,  on 

special  denior>       Mam(l,  in  support  of  the  demurrer,  relied  on  Ferguson 

ler,  to  be  a 

sofBdent  aT^umeni  of  the  ume  ivheQ  the  acccmnt  was  stated. 

^  tf^crv.  whether  time  is  oecessarr  to  be  stated  at  all  on  ao  account  stated. 
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V,  Mitchell  (a\  and  Spyer  v.  ThelwelUJb).  [Lord  Denman 
C.  J.  Are  you  aware  of  Debenham  v.  Chambers  (c)?]  The 
word  **  then"  in  that  declaration,  clearly  referred  to  the 
bme  which  must  have  been  previously  stated. 
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G.  T.  White,  contrti.    If  the  Court  of  Exchequer  decided 
diat  it  is  necessary  to  state  the  time  in  a  count  on  an  account 
stated,  the  decision  cannot  be  supported  ;  but  it  is  believed 
diat  Parke  B.  laid  down  no  such  law  as  is  attributed  to  him 
m  Ferguson  v.  Mitchell  (a),  as  it  was  quite  unnecessary  for 
the  decision  of  the  case,  and  is  not  warranted  by  the  autho- 
rities cited   by   the  counsel  in  argument  (cQ.     All  that  it 
is  necessary  to  state  in  indelntatus  assumpsit  is,  that  the 
defendant  is  indebted  either  for  goods  sold,  work  and  labour, 
or  on  an  account  stated,  so  that  it  may  appear  to  the  Court 
that  it  is  not  a  debt  of  record  or  specialty ;  Seijt.  Williams^s 
Notes  to  Peeters  v.  Opie(e),  Tate  v.  Lewen  (/),  and  Osborne 
V.  Rogers  (g).     In  JEmery  v.  Fell  (h)  there  were  counts  in 
debt  for  goods  sold,  work  and  labour,  money  paid,  and 
money  had  and  received,  and  the  time  was  only  alleged  as 
in  the  present  declaration  **  before  that  time."     On  special 
demurrer,  for  not  alleging  time  and  place,  the  Court  held 
that  it  was  not  necessary,  for  that  it  was  only  form.     There 
is  no  distinction  in  principle  between  a  count  for  goods 
sold  and  delivered,  and  on  an  account  stated.     Both  pro- 
ceed upon  the  contract,  and  time  does  not  form  the  essence 
of  it  in  either  case.     If  Ferguson  v.  Mitchell  {a)  can  be 
supported  as  to  the  point  about  time,  the  present  case  is 
distinguishable ;  for  it  alleges  the  account  to  have  been  '*  be- 
fore then**  stated  between  the  parties,  a  day  certain  having 
been  previously  alleged. 


(a)  2  C.  M.  &  R.  687. 
(6)  9C.  M.&K.699. 

(c)  3M.  &W.  128. 

(d)  Higgins  V.   HighfieU,   13 
EiAt,  407 ;  and  Denison  v.  AicA- 


ardiony  14  East,  291. 

(f)  2  Wms.  Saund.  350,  n.  (2). 
(J')  2  Wms.  Saund.  373,  ii.  (1). 
{g)  1  Wms.  Saund.  264  b,  n.  (2). 
(A)  2  T.  R.  28. 
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Lord  Denman  C.  J. — We  ihiiik  that  sufficiently  distin- 
guishes the  case  from  Ferguson  v.  Mitchell, 

Patteson,  Williams,  and  Coleridge  Js.  concurred. 


Judgment  for  the  plaintiff  (a). 


(«)  See  Well  v.  Baker,  3  N.  &  P.  87. 


ES^.'  ^^^  Queen  v.  The  Inhabitants  of  Yeaveley. 

1.  An  order  |JN  appeal  against  an  order  of  justices,  for  the  removal  of 
of  sessions  in  .  .  •  xr 

1824,  quash-  Edward  Smith  and  his  family  from  the  township  of  Yeave- 
ley to  the  township  of  Shirley,  both  in  the  county  of  Derby, 
the  sessions  quashed  the  order,  subject  to  the  opinion  of 
the  Court  upon  the  following  case  : — 

The  pauper,  Edward  Smithy  was  the  son  of  Edward  and 
MilUcent  Smith,  and  was  bom  at  Yeaveley,  in  the  year 
1798.     The  respondents,  in  order  to  shew  a  settlement 
same  parishes    in   the  appellant  parish,  proved  that  the  pauper's  father, 

tlement^orthe  ^^^  ^*^^  at  Yeaveley  in  the  year  1811,  was  born  at  Shirley, 

pauper, 

to  shew 

that  he  was 

notsetded  in 

the  appellant 

parish  at  the 

time  of  the 


ing  an  order 
for  the  remov- 
al of  the  pau- 
per's mother, 
a  widow,  is 
material  evi- 
dence, on  a 
subsequent 
contest  be- 
tween the 


and  that  after  his  death,  his  widow  and  family  received  re- 
lief weekly,  for  several  years  previous  to  1817,  from  the 
appellant  township,  whilst  residing  in  the  respondent  town- 
ship, and  that  the  pauper,  in  the  year  18179  being  then 
auashiueof       ^^^cr  age  and  unemancipated,  was   bound  apprentice  to 

such  order,  al- 
though he  was  not  named  therein,  and  was  then  26  years  old,  it  appearing  that  in  1817 
he  had  gained  no  settlement  of  his  own,  mid  (hat  he  was  then  unemancipated. 

S.  Where  it  appeared  that  the  pauper  was  unemancipated  in  1817,  the  onus  was 
cast  on  the  parish  contending  that  he  was  emancipated  in  1824,  to  prove  it,  although  at 
such  last-mentioned  year  he  was  26  years  old,  and  in  an  order  then  made  for  the  removal 
of  the  mother,  was  not  included  as  part  of  her  family. 

3.  For  the  purpose  of  proving  that  an  order  of  removal  had  been  quashed,  the  appel- 
lants put  in  evidence  the  original  sessions  book,  being  a  paper  book,  containing  the 
orders  of  the  Court,  made  up  and  recorded,  after  each  sessions,  by  the  clerk  of  the 
peace,  from  minutes  taken  by  him  in  Court;  which  book  he  stated  to  be  the  record 
of  their  proceedings.  It  was  headed  at  each  sessions  with  the  usual  caption  of  the  jus- 
tices, and  at  the  termination  of  the  proceedings  was  signed  "  By  the  Court,  {A.  B.), 
Clerk  of  the  Peace.''  No  other  record  was  kept  of  the  proceedings  at  sessions : — Held, 
that  this  book  was  properly  received  at  the  sessions  as  evidence  of  the  order  in  question, 
which  was  contained  in  it. 
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oue  William  Walker,  under  such  circumstances  that  no  set-        isss. 
tlement  was  gained  thereby.  v^,-^*^ 

In  answer  to  this  case^  the  appellants  offered  in  evidence  9. 

an  order  of  removal  of  the  pauper's  mother  from  the  town-  Inhabitants  of 

.  Yeaveley. 

ship  of  Yeaveley  to  the  township  of  Shirley,  dated  the  6th 

day  of  October,  1824,  in  which  order  the  said  M.  Smith 
was  described  as  widow  of  the  late  Edward  Smith,  (who 
was  the  father  of  the  pauper,)  and  for  the  purpose  of  prov- 
ing that  such  order  was  quashed  on  appeal,  they  offered  in 
evidence  the  original  sessions  book,  being  a  paper  book,  con- 
taining the  orders  and  other  proceedings  of  the  Court,  made 
up  and  recorded  after  each  sessions  by  the  clerk  of  the 
peace,  from  minutes  taken  by  him  in  Court,  which  book  he 
considered  and  stated  to  be  the  record  itself  of  the  proceed«- 
ings  of  the  Court.  It  was  headed  at  each  sessions  with 
the  usual  caption  of  the  justices  at  sessions.  The  case  then 
proceeded  to  state  that  the  book  contained  under  the  above 
heading  for  the  October  sessions,  1824,  amongst  other 
orders  made  the  same  sessions,  the  following : — 

"  Upoo  an  appeal  brought  this  sessions  by  the  churchwardens  and 
OTCffeers  of  the  poor  of  the  parish  of  Shirlejr,  in  this  county,  at^ainst  an 
order  of  removal  under  the  hands  and  seals  of  Richard  Arkwrigkt,  the 
joonger,  and  William  Webtter,  Esquires,  two  of  his  Majesty's  justices  of 
the  peace  for  the  said  countjr,  (one  whereof  is  of  the  quorum,)  whereby 
MUlieent  Smithy  widow  of  the  late  Edward  Smith,  and  her  grandson 
Thomas  Smith,  actually  became  chargeable,  and  were  removed  from  the 
towDship  of  Yeaveley,  in  the  said  county,  to  the  township  of  Shirley 
aforesaid,  as  the  place  of  the  lawful  settlement  of  them,  the  said  Milli- 
cai  Smith  and  Thomas  Smith  ;  and  upon  hearing  counsel  and  witnesses 
eiamined  upon  oath  on  both  sides,  this  Court  doth  order,  that  the  said 
order  of  the  said  two  justices  be,  and  the  same  is  hereby  discharged ; 
and  doth  further  order,  that  the  churchwardens  and  overseers  of  the 
poor  of  the  township  of  Yeaveley  aforesud,  do  pay  to  tlie  churchwardens 
ind  overseers  of  the  poor  of  the  parish  of  Shirley  aforesaid,  the  sum  of 
40t.  for  their  costs  of  this  appeal,  and  also  the  sum  of  ,  for  the 

maintenance  of  the  paupers." 

The  book  at  the  termination  of  the  proceedings  of  the 

sessions  is  signed, 

'<  By  the  Court, 

*'  John  Charge, 

"Clerk  of  the  Peace." 
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1838.  Every  order,  when  copied  out  to  deliver,  is  always  signed 

^^^^>^^^      in  the  same  manner;  no  other  record  was  kept  of  the  pro- 

jf^  ceedings  of  the  sessions,  than  the  said  sessions  book,  and  it 

Inhabitants  of  had  always  been  received  in  evidence  in  the  Court  for  the 

1  EAVELEY, 

purpose  of  proving  them.  This  evidence  was  objected  to, 
on  the  part  of  the  respondents,  on  the  ground  that  it  was 
not  material  to  the  issue  between  the  parties ;  and  also,  that 
the  order  of  sessions,  if  material,  could  not  be  proved  by 
such  evidence.     The  sessions  received  the  evidence. 

If  the  Court  shall  be  of  opinion,  that  the  evidence  was 
material  to  the  issue  between  the  parties,  an^^afforded  an 
answer  to  the  respondents'  case,  and  that  tlie  order  of 
sessions  might  be  proved  by  such  evidence,  the  order  of 
sessions  to  be  con6rmed.  If  the  Court  shall  be  of  opinion 
that  the  order  of  sessions  could  not  be  proved  by  such  evi- 
dence, or  that  it  was  not  an  answer  to  the  respondents'  case, 
the  order  of  sessions  to  be  quashed. 

IVildman  and  Willmore,  in  support  of  the  order  of  ses- 
sions.    There  are  two  questions  in  this  case ;  first,  whether 
evidence  that  an   order,  for  the  removal  of  the  pauper's 
mother  from  the  respondent  to  the  appellant  parish,  was 
quashed  on  appeal  in  1824,  was  material  to  the  subsequent 
issue  between  the  same  parishes,  as  to  the  settlement  of  the 
pauper  himself;  secondly,  whether  the  quashing  of  such 
order  was  properly  proved. 
First  point :       I.   The  quashing  of  the  order  for  the  removal  of  the 
of  the"o«ler  ^    pauper's  mother  to  the  appellant  parish  in  1 824,  was  mate- 
for  the  remov-  rial,  because  the  pauper  was  unemaucipated,  and  had  ac- 
mother  was*^      quired  no  settlement  in  bis  o^-n  right,  so  that  an  adjudica- 

material  to       tion  on  his  mother's  settlement  was  an  adjudication  upon 
the  issue.  ...  .  , 

his.    It  is  unimportant  whether  the  sessions  on  that  occasion 

determined  that  the  mother's  derivative  settlement  from  her 

deceased  husband  was  not  in  the  appellant  parish,  or  that 

she  had  gained  one  in  her  own  right  in  some  other  parish, 

as  the  settlement  of  the  uneniancipated  pauper  would  have 

shifted  accordingly,  with  either  state  of  circumstances.     A 
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confirmed  order  for  the  removal  of  a  father  is  conclusive  as 

to  the  settlement  of  a  son^  although  not  named  in  the  order.    ^ 

J  •  .    -    1        •  i.        1  •       .     •/.  1      I  The  Queen 

and  emancipated  at  the  time  of  makmg  it,  if  he  has  not  ac-  v, 

quired  a  settlement  in  his  own  right;  Rex  v.  Catterall(a).  ^ yeavele^^^ 
So  an  order,  nnappeaied  against,  for  the  removal  of  a  pauper 
as  the  wife  of  a  person,  is  conclusive  as  to  the  settlement  of 
her  husband.  Rex  v.  HinxworthiJ}) ;  and  a  confirmed  order 
removing  a  woman  as  a  widow ,  though  her  husband  was  alive, 
was  held  conclusive  as  to  his  settlement.  Rex  v.  Rudgeley(c). 
An  order  of  removal  quashed  is  just  as  conclusive  between 
the  contending  parties,  as  a  confirmed  order  is  against  all 
the  world.    This  has  long  been  settled  law,  and  was  re- 
cc^ized  in  the  recent  case  of  Rex  v.  Wick  Si.  Lawrence  (d). 
Although  Parke  J.  there  observes,  that  an  order  of  sessions, 
quashing  an  order  of  removal,  is  conclusive  only  to  this 
extent,  that,  at  the  time  when  the  order  was  made,  the  ap- 
pellant parish  was  not  bound  to  receive  the  pauper,  and  that 
it  is  not  conclusive  evidence  that  the  pauper  was  not  settled 
m  the  appellant  parish ;  yet  he  adds,  that  the  quashing  such 
an  order  is  primft  facie  evidence  in  feivour  of  the  appellant 
parish.     Now  that  prim&  facie  evidence  was  not  rebutted 
in  this  case.    The  respondents  proved  that  the  appellants, 
previously  to  1817,  relieved  the  mother  of  the  pauper  and 
her  family  while  residing  in   the  respondent  parish,  at  a 
time  when  the  pauper  was  under  age  and  unemancipated. 
The  appellants  met  this  case  by  proving  that  subsequently, 
in  1824,  the  pauper's  mother  was  removed  to  their  parish, 
under  an  order  describing  her  as  widow,  and  that  this  order 
was  quashed  on  appeal.     Prim-^  facie,  at  all  events,  the 
issue  on  that  occasion  was,  whether  the  widow  was  settled 
in  the  appellant  parish,  so  that  the  adjudication  as  to  her 
settlement,  whether  it  was  that  of  her  husband  or  one  ac- 
quired by  herself,  necessarily  involved  a  decision  as  to  all 
derivative  settlements  also.     It  appears  from  the  case  of 
Rex  V.  Catterall  (a)f  already  cited,  that  it  is  immaterial 

(a)  6  M.  &  S.  83.  (c)  8  T.  R.  620. 

{b)    Cald.  42 ;    S,  C.    2  Nol.  ((Q  5  B.  &  Ad.  526. 

P.  L.  143. 
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1838.        whether  or  not  the  pauper  was  emancipated  at  this  time, 
provided  he  had  not  gained  an  independent  settlement.    He 
V.  was  certainly  at  that  time  9.6  years  old,  but  that  of  itself 

Yeaveley      ^''^"'d  "o^  constitute  emancipation^  if  emancipation  be  in 
itself  material,  Rex  v.  Sowerby  {a) ;  nor  would  the  invalid 
binding  [in  18 17,  Rex  v.  Edgeworth(h).     And  the  pauper 
not  having  been  emancipated  in  1817|  the  onus  lay  on  the 
respondents  to  shew  that  the  same  state  of  facts  did  not 
continue.    Thus,  Abbott  J.  observes  in  Rex  v.  CaUerall{c), 
''  as  then,  the  adjudication  in  1814  decided  that  the  father's 
settlement  was  elsewhere  than  in  Catterall;  this  was  con- 
clusive as  to  the  son's  settlement  there,  unless  it  could  have 
been  shewn  that  the  father  acquired  such  settlement  after 
the  emancipation  of  the  sou."   Rex  v.  Knaptojt  (d)  was  de- 
cided on  the  ground  that  the  settlement  of  the  pauper's 
brother  was  altogether  a  collateral  matter. 
Second  point :      With  regard  to  the  inadmissibility  of  the  paper  book  as  evi- 
of  the'foriner    ^^^^^  ^f  ^'^^  order  of  sessions,  because  it  was  not  a  record,  it 
order  wa«         may  be  doubted,  in  the  first  place,  whether  the  justices  at  ses- 
entry  in  the      sions,  although  a  Court  of  record  for  the  trial  of  prisoners,  are 
sessions  book.  ^^^\^  a  Court  for  the  purpose  of  trying  appeals  under  the  poor 
laws.    The  13  &  14  Car,  2,  c.  12,  s.  2,  enacts,  that  persons 
who  think  themselves  aggrieved  may  appeal  to  the  justices  of 
the  peace  of  the  said  county,  at  their  next  quarter  sessions, 
it  does  not  say,  to  the  justices  in  sessions  assembled.     In 
10  Vin,  Abr.{e)  it  appears  that  exception  was  taken  to  the 
caption  of  an  order  of  sessions,  because  it  did  not  describe 
the  justices  as  justices  of  oyer  and  terminer;  but  the  Court 
overruled  it,  and  said,  that  the  justices  do  not  hold  their  ses- 
sions for  the  examination  of  matters  relating  to  the  poor  by 
force  of  their  commission  of  oyer  and  terminer.     So  also  in 
Rex  V.  Reading  (J)  it  is  said  that,  where  the  justices,  upon 
indictments,  proceed  as  a  Court  of  Common  Law,  they  must 

(a)  2  East,  276.  (e)  Tit.  Sessions  of  the  Peace, 

(fc)  3  T.  R.  353.  (R.)  355. 

(c)  6  M.  &  S.  83.  (/)  Cases  temp.  Hardw.  (Lee), 

{d)  2  B.  &  C.  883 ;  S.  C.  4  D.      79. 
&R.469. 
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make  regular  continuances,  but  that  upon  orders  no  such         18S8. 

adjournment  is  necessary,  and  a  case  in  Carthew  (a)  is  to  the      ^-^n^^^ 

ir  ¥/•   1  1      •  •       1         .    I  /.  Th®  Queen 

same  enect.     If  the  order  m  question  be  a  judgment  of  re*  v. 

cord,  error  would  lie  on  it.  Com.  Dig.  Pleader,  (3  B  7).  ^  Yeavewy"*^ 
In  Rex  V.  The  Nottingham  Waterworks  Company  (6),  Pattc^ 
son  J.  says  it  would  be  difficult  to  proceed,  by  action  of  debt 
or  otherwise,  upon  the  judgment  there  spoken  of,  although 
made  by  statute  a  record  of  sessions.  Even  however  if  the 
order  of  sessions  was  to  be  taken  as  a  record,  it  was  pro- 
perly proved.  It  had  a  regular  caption,  shewing  the  autho- 
rity under  which  it  was  made,  which  distinguishes  the  pre- 
sent case  from  Rex  v.  Smith  (c)  and  Cooke  v.  Maxwell  (//). 
The  case  6nds  that  no  other  record  than  the  book  offered 
is  kept  of  the  proceedings  at  sessions,  and  minutes  have 
been  received  in  evidence  where  it  is  not  the  practice  of  the 
Court  to  draw  up  the  records  in  form,  Rex  v.  Hains  (e). 
In  Home  Tooke'a  case  (f)  the  minutes  of  the  Court  were 
received  to. prove  the  acquittal  of  Hardy, on  aground  which 
is  applicable  to  this  case,  namely,  that  the  matter  proved 
by  them  occurred  before  the  same  Court  sitting  under  the 
same  commission.  Even  in  this  Court,  where,  by  the  prac- 
tice of  an  Ecclesiastical  Court  in  granting  probate,  the  act  of 
the  Court  was  indorsed  on  the  will  itself,  and  no  other  record 
of  their  act  was  kept,  the  original  will  so  indorsed  was  held 
to  be  primary  evidence;  Doe  v.  Gunning (g).  But  it  is 
not  necessary  to  concede  that  the  sessions  book  itself  was 
not  the  proper  record  of  the  order.  It  cannot  be  essential 
to  a  record  that  it  should  be  drawn  up  on  parchment. 
Though  a  record  in  Co,  Litt.  (A)  is  described  as  ''  a  memo- 
rial of  a  proceeding  or  act  of  a  Court  of  record,  entered 
on  a  roll  of  parchment  for  the  preservation  of  it;**  yet 
this  seems  intended  by  way  of  general  description,  and 
with    reference   to    the    superior    Courts   only.      Rex  v. 

(a)  Rejr  V.  Colliion,  p.  391, pi.  3.  (e)  Comb.  337. 

(fc)   I  Will.  Woll.  &  Day.  ICC;  (/)  25  St.  Tr.  447. 

5.C.  1  N.  &  P.  480.  (js)  1  Will.  Woll.  &  Day.  460; 

(c)  8  B.&  C.  341.  S.  C.  2  N.  &  P.  260. 

(d)  1  Stark.  N.  P.  183.  (A)  260  a. 

VOL.  I.  F 
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1838.         Ward{a\  in  which  the  sessions  book  was  considered,  on 
an  indictment  for  perjury,  to  be  insufficient  to  prove  that 
V.  an  appeal  against  an  order  of  removal  came  on  to  be  heard, 

"yeavxley^  **  °^^  ^^  authority  against  the  appellants,  for  there  the  de- 
puty clerk  of  the  peace  stated  that  he  would,  if  applied  to, 
have  drawn  up  a  record  of  the  appeal  on  parchment. 

First  point.  N.  R.  Clarke^  contrd.     The  appellants  have  relied  on  Rex 

V.  Rudgeley  (6),  to  prove  that  the  quashing  of  the  order  for  the 
removal  of  the  pauper's  mother  to  their  parish  in  1824,  shews 
the  pauper's  settlement  not  to  have  been  there  at  that  time, 
and  that  it  consequently  was  material  to  the  inquiry  respecting 
his  settlement  now.  But  that  was  a  case  where  the  order  was 
unappealed  against,  and  was  for  the  removal  of  a  woman  as 
a  widow,  though  her  husband  was  alive.  The  adjudication 
on  the  settlement  of  a  married  woman  obviously  involves  an 
inquiry  into  the  settlement  of  the  husband,  and  it  is  to  be 
presumed  that  a  married  woman  is  removed  to  the  place  of 
her  husband's  settlement.  But  it  does  not  follow  that  the 
quashing  of  an  order  for  the  removal  of  a  person  really  a 
widow  raised  any  issue  whatever  as  to  the  settlement  of  the 
pauper,  her  son,  who  stood  in  no  such  relation  to  her,  as 
that  her  settlement  would  necessarily  devolve  upon  him. 
She  had  been  a  widow  several  years,  and  probably  had  ac- 
quired a  settlement  in  her  own  right,  since  her  husband's 
death,  so  that  his  settlement  need  not  have  come  in  ques- 
tion. At  the  time  of  the  order  the  pauper  was  twenty-six 
years  old,  and  this,  together  with  the  circumstance  that  he  was 
not  then  removed  with  her,  affords  a  strong  presumption  that 
he  was  then  emancipated,  and  no  evidence  was  given  to  rebut 
it.  If  he  was  not  then  part  of  her  family,  it  is  clear,  from 
all  the  authorities,  that  he  could  not  derive  a  settlement  from 
her.  But  Rex  v.  Knaptoft(c)  is  conclusive  against  the 
effect  ascribed  by  the  appellants  to  the  quashed  order.  In 
that  case  the  appellant  parish  tendered  in  evidence  a  prior 
order  of  sessions,  quashing  an  order  for  the  removal  of  the 

{a)  6  C.  &  P.  366.  (c)  2  B.  &  C.  883;  S.  C,  4  D. 

(b)  8  T.  R.  620.  &  R.  469. 
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panper's  brother  to  their  parish,  and  also  parol  evidence  to        1838. 
shew  that  the  judgment  of  sessions  proceeded  on  the  ground    -/^Jlf^'^ 
that  the  fiither  of  the  pauper  had  not  at  that  time  any  settle-  v. 

ment  there.    It  was  held,  however,  that  the  order  of  sessions  ^"habitants  of 

'  *  YEAVEliEY. 

was  not  evidence  that  the  father  of  the  pauper  was  not  then 
settled  in  the  appellant  parish,  because  the  father's  settlement 
was  an  inquiry  quite  collateral  to  the  issue  on  the  first  ap- 
peal. Bayley  J.  says,  in  giving  the  judgment  of  the  Court, 
"  Then  the  question  to  be  considered  in  this  case  is,  whe- 
ther the  point  actually  decided  with  respect  to  the  settle- 
ment of  the  brother  in  1815  is  necessarily  the  same  as  that 
which  was  to  be  decided  by  the  Court  in  the  present  case 
with  respect  to  the  sister;  or  whether  the  point  now  sought 
to  be  established  as  to  the  father's  settlement  was  one  which  ^ 

then  came  collaterally  in  question."  It  cannot  be  contended 
that  the  settlement  of  the  pauper  in  this  case  necessarily 
came  into  question  in  1824.  [Lord  Denman  C.J.  In  Rex 
V.  Wheelock{a)  Bayley  J.  does  not  seem  to  go  so  far,  for 
he  merely  lays  it  down  that,  where  an  order  is  quashed 
generally,  the  respondents  are  not,  at  all  events,  concluded, 
bat  that  they  may,  on  the  trial  of  another  appeal,  explain 
by  evidence  the  ground  of  the  former  judgment.] 

But,  even  if  the  former  order  was  material,  it  was  not  Second  point. 
proved.  The  judgment  must  always  be  proved  by  a  proper 
record,  and  there  is  no  distinction  in  this  respect  between 
a  judgment  of  Sessions  and  of  other  Courts.  It  is  clear, 
that  the  conviction  or  acquittal  of  a  prisoner  could  not  be 
proved  by  any  thing  but  a  record,  and  Home  Tooke*8  case  (A) 
does  not  apply;  forhere  the  justices  in  1 824  adjudicated  under 
a  different  reign  and  different  commission.  Rex  v.  Smith(c) 
is  a  very  strong  authority,  for  there  the  minute  book  was  not 
admitted  to  prove  the  mere  caption  of  an  indictment,  whereas 
here  it  was  admitted  to  prove  a  judgment.  In  Porter  v. 
Cooper  {d)  the  original  indictment  indorsed  *'  true  bill"  was 
disallowed  as  evidence  to  prove  that  an  indictment  had  been 

(a)  5  B.  &  C.  511.  (c)  8  B.  &  C.  341. 

(»)  95  St.  Tr.  447.  (i/)  6  C.  &  P.  354. 

f2 
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1838.        preferred  at  sessions ;  aad  Rex  v.  Ward  (a)  canaot  be  sub- 
J^^^X^*"^      stanlially  distinguished  from  the  present  case. 

Inhabitants  of  Lo^d  Denman  C.  J.  (after  stating  the  facts  of  the  case) 
Second  point.  — ^  ^°*  ^^  opinion  that  the  sessions  book  was  properly  re- 
ceived as  evidence  that  an  order  for  the  removal  of  the  pau- 
per's mother  to  the  appellant  parish  was  quashed  in  1824. 
The  book  contained  a  regular  caption,  shewing  the  autho- 
rity of  the  sessions  who  made  the  order,  and  a  statement  of 
the  order  itself;  and  it  appears  also,  though  it  may  be 
doubtful  whether  it  be  material,  that  no  other  record  of 
such  orders  was  ever  made.  Unless  we  are  to  hold  that 
parchment  was  necessary  to  prove  the  order,  the  book  in 
question  was  legitimate  evidence.  A  decision  by  the  jus- 
tices is  all  that  takes  place,  and  it  is  not  followed  up  or 
modified  by  any  ulterior  proceedings.  In  Rex  v.  Ward  {a)  it 
does  not  appear  what  the  state  of  the  minute  book  was, 
but  I  should  rather  infer  that  it  was  a  book  kept  by  the 
deputy  clerk  of  the  peace  for  his  own  convenience,  and  that 
it  did  not  contain  any  caption,  so  that  our  judgment  upon 
this  point  does  not  interfere  with  the  authority  of  that  case. 
First  point.       What  then  was  the  effect  of  this  quashed  order  in  1824? 

The  language  of  BayleyJ,,  in  Rex  v.  Knaptoft{b),  was  un- 
necessarily large.  The  adjudication  in  1824,  although  it 
might  have  gone  on  other  grounds,  was  at  least  prim^  facie 
evidence,  which  was  unanswered,  that  the  settlement  of  the 
pauper's  mother  at  that  time  was  elsewhere  than  in  the  ap- 
pellant parish.  The  pauper  himself  was  not  shewn  to  have 
been  then  emancipated,  though  twenty-six  years  old ;  it  ap- 
peared that  an  attempt  had  been  made  in  1817  to  bind  him 
an  apprentice,  but  that  it  had  failed.  There  was  evidence 
then  that  he  was  unemancipated  in  1 8 1 7>  and  it  was  not 
shewn  that  the  state  of  facts  was  altered  in  1 824.  Taking 
it  therefore  that  he  was  unemancipated,  it  would  appear  that 
the  settlement  of  his  mother,  which  had  been  previously 
adjudicated  upon,  would  extend  itself  to  him ;  so  that  a 

(fl)  6  C.  &  P.  366.  {b)  2  B.  &  C.  883;  5.  C.  4  D.  &  R.  469, 
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good  priml^  facie  case  was  made  out  by  the  appellants  to         1838. 
meet  the  other  prirn^  facie  case  of  relief  given  by  them  ^^    'n^    q 

the  widow  and  family  while   resident  in   the  respondent  v. 

•««»:«  L  InbabitanU  of 

Patteson  J. — I  think,  in  the  absence  of  any  direct  Second  point, 
authority,  we  must  hold  that  the  sessions  book  was  receiva- 
ble in  evidence.  In  Rex  v.  Ward  (a),  it  appeared  that  some- 
thing more  than  the  book  would  have  been  producible,  if  it 
bad  been  asked  for ;  here  it  is  found  that  the  practice  is  to 
do  no  more  than  make  the  entries  in  the  book,  and  that  it 
is  treated  as  a  record  of  the  Court,  so  that  it  comes  to  the 
question  whether  or  not  parchment  be  necessary.  I  am  of 
opbion  that  it  is  not.  Now  with  regard  to  the  materiality 
of  the  evidence.  It  is  found  that  in  1817^  when  the  pauper  First  point, 
was  nineteen  years  of  age,  he  was  put  out  as  an  apprentice 
under  such  circumstances  that  he  gained  no  settlement 
thereby.  We  hear  nothing  more  of  him  ;  it  does  not  ap- 
pear whether  he  ever  returned  to  his  mother  at  all ;  there  are 
DO  new  facts  to  shew  whether  he  was  emancipated  or  not. 
The  cases  shew  that  it  is  not  necessary  that  he  should  have 
returned  before  he  was  twenty-one.  But,  as  it  appeared 
that  he  was  not  emancipated  in  18i7>  the  onus  of  shewing 
that  he  was  emancipated  in  18^4  lay  on  the  respondentS| 
who  offered  no  evidence  of  it.  We  must  presume  then 
that  he  was  unemancipated.  It  matters  not  whether  the 
order  of  sessions  proceeded  on  the  ground  that  the  widow 
had  gained  a  settlement  in  her  own  right,  which  was  else- 
where than  in  the  appellant  parish,  or  that  she  had  gained 
no  settlement  at  all,  and  that  the  settlement  of  her  deceased 
husband  was  elsewhere.  The  respondents  are  in  a  dilemma, 
a  derivative  settlement  elsewhere  than  in  the  appellant  pa- 
rish would  on  either  supposition  be  communicated  to  the 
pauper. 

Williams  J. — I  am  entirely  of  the  same  opinion  on  Second  point. 
both  points.    There  is  no  instance  where  an  objection  to 

(a)  6  C.  &  P.  366. 
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1888.        the  admissibility  of  such  an  instrument  as  the  sessions  book| 

^^""^"^^       to  prove  their  own  order  before  the  justices  themselves,  has 

9,  been  considered  a  valid  objection.     It  is  said  a  minute 

Inhabitants  of  might  be  evidence  of  a  conviction  in  the  same  manner.    But 
Ybavelxy.         **  .  . 

how  could  such  a  mmute  prove  any  such  thing?     The 

judgment  might  have  been  arrested.  So  to  prove  that  a 
person  had  committed  peijury,  it  is  essential  that  the  juris- 
diction of  the  Court  in  which  perjury  was  committed  should 
appear;  and  that  could  only  be  manifested  to  another  Court 
at  least  by  a  formal  record,  as  was  held  in  Rex  v.  Ward  (a). 
The  book  in  this  case  was,  in  my  opinion,  a  record  for  the 
purpose  of  proving  to  the  sessions  the  existence  of  one  of 
First  point.       their  own  orders.     In  considering  the  effect  of  such  order 

we  are  brought  back  to  very  early  principles  indeed.  None 
of  the  books  omit  to  tell  us  that  an  order  quashed  is  conclu- 
sive between  the  same  parishes,  as  to  the  point  decided. 
What  was  the  point  decided?  The  settlement  of  the 
mother.  This  would  communicate  itself  to  her  son,  if 
unemancipated.  According  to  the  ordinary  principles  of 
evidence,  it  lay  on  the  respondents  to  shew  that  he  was 
emancipated,  for  the  last  account  of  him  is,  that  he  was  not 
so,  and  we  must  presume  that  this  state  of  facts  continued, 
until  the  contrary  be  shewn. 

Second  point.  CoLERiDGE  J. — This  case  is  very  simple.  The  evi- 
dence was  cogent,  if  admissible.  As  to  the  mode  of  proof, 
we  learn  that  the  practice  of  the  Court  was  to  have  no 
other  record.  The  book  contained  a  regular  caption,  shew- 
ing the  authority  under  which  the  Court  sat.  Mr.  Clarke 
has  admitted  that  he  has  never  seen  a  formal  record  of  a 

First  point.       sessions  order,  nor  have  I.     With  respect  to  the  effect  of 

the  evidence,  no  one  can  doubt  at  this  time  of  day  that  an 
order  quashed  is  conclusive  between  the  same  parishes  as 
to  a  settlement  at  the  time  of  the  adjudication  upon  it,  and 
that  unemancipated  children  follow  the  settlement  of  their 
father,  and  on  his  death  that  of  their  mother.     On  whom 

(a)  6  C.  &  P.  960. 
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then  was  the  onus  to  prove  this  pauper's  emancipation?        1838. 

Obviously  it  was  upon  the  respondents,  who  contended  that  r^i^^X^^ 
the  state  of  things  was  different  from  what  it  was  found  to  v. 

be  when  the  cause  was  tried  before.  ^  ySIe^y.''^ 

Order  of  Sessions  confirmed. 


Ex  parte  Henry.  Saturday f 

-y,  November  S<i. 

JtELLY  on  this  day  moved  for  a  rule,  directing  the  Although 

Examiners  (appointed  in  pursuance  of  the  Reg.  Gen.  Hil.  ^  Pf^^ 

6  Will.  4,  for  the  examination  of  attomies,)  to  examine  being  admit- 

into  the  fitness  of  Mr.  Henry  to  be  admitted  an  attorney  of  „_  )„|g  ^^^^ 

this  Court,  at  their  ensuing  examination.  dy  passed  one 

The  affidavit,  on  which  the  motion  was  founded,  stated  and  failed  to 
that  the  applicant  had  duly  given  the  term's  notice  required  ".^*'*  *l**  ^^ 
by  the  rule  No.  4  (a),  previous  to  Trinity  term  last,  and  the  Examiners 
that  he  had  undergone  the  examination^  but  had  failed  to  ^^^^q  {fj. 
obtain  his  certificate,  in  consequence  of  his  want  of  know-  6  Will.  4,  he 
ledge  on  a  point  of  equity  practice.     It  also  alleged  that  he  ^^^^  term's 
DOW  believed  himself  to  be  fully  qualified  for  undergoing  notice  to  the 
another  examination  with  success,  and  that  notice  had  been  he  intends  to 
given  to  the  Examiners  of  this  application,  who,  it  was  un-  ^1*P'^  agwn  to 
derstood,  did  not  offer  any  opposition  to  it. 

Xe//y  contended  that,  under  these  circumstances,  the  term's 
notice  previous  to  an  examination,  as  required  by  the  rule 
No.  4,  was  not  necessary.  The  object  of  that  notice  was 
to  enable  the  Examiners  to  inquire  into  the  respectability  of 


(o)  The  rule  orders  that  the  ex- 
aminations of  attoroies  shall  be 
held  within  the  last  ten  days  of 
everj  term, ''  and  that  any  person 
not  previously  admitted  an  attorney 
of  any  of  the  three  Courts,  and  de- 
sirous of  being  admitted,  shall,  in 


addition  to  the  notices  already  re- 
quired, give  a  term's  notice  to  the 
said  examiners  of  his  intention  to 
apply  for  examination ;  which  no- 
tice shall  also  state  his  place  or 
places  of  residence  or  service  for 
the  last  preceding  twelve  months.*^ 
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the  applicant;  and  therefore  the  fact  of  a  person  being 
rejected  for  ignorance  of  a  slight  point  of  practice  can  cause 
no  necessity  for  a  fresh  notice  being  given. 

The  Court  (a). — We  think  it  quite  clear  on  the  terms  of 
the  rule,  and  also  highly  expedient,  that  a  fresh  term's  no- 
tice should  be  given,  as  if  nothing  had  previously  taken 
place. 

Rule  refused. 

(c)  Lord  Dcnman  C.  J.,  Patleson,  Williams,  and  CoUridge  Js. 


Thunday,  The  QuERN  V.  The  Recorder  of  Stamford. 

Nov,  15th. 

On  an  appeal    SiR  W.  IV.  FOLLETT  had   obtained  a  rule  nisi  for   a 
rough  rate,  at    niandanius  to  the  Recorder  of  Stamford,  calling  on  him  to 

the  Epiphany    ghew  cause  why  continuances  should  not  be  entered  to  the 

sessions,  the  ^       . 

town  clerk,       then  next  Quarter  Sessions   for  the  borough  of  Stamford, 

for^h*^*       upon  the  appeals  of  /.  C  Grant  and  others  against  a  rale 

spondents  (the  in  the  nature  of  a  county  rate,  made  on  the  inhabitants  of 
town  council),  .•         .,  ,  • 

objected  that    ^^^  ^aid  borough. 

the  appeal  Jt  appeared  by  the  affidavit  on  which  the  rule  was  ob- 

oaght  to  have       . 

been  to  an        tamed,  that  a  rate  had  been  made  for  the  borough  of  Stam- 

earlier  ses-        f^^j  qj^  ji,g  Qj|,  December,  1B3C,  asainst  which  certain  of 

sions ;  but  the  .  .  *  >    & 

Court  of  Quar-  the  inhabitants  appealed.     The  appeal  came  on  to  be  heard 

on  insEnlcdne  *^  ^^^  Epiphany  sessions,  1837,  when  the  town  clerk,  who 
the  rate,  de-  appeared  for  the  respondents  (the  town  council),  con- 
appeal  was  tended  that  the  rate  was  not  made  on  the  6th  December, 
properly  lodg- 
ed. The  appeal  was  then  adjourned  to  the  following  Easter  sessions,  and  from  thence, 
at  the  request  of  the  respondents,  to  the  Midsummer  and  Michaelmas  sessions  suc- 
cessively. Previous  to  the  Michaelmas  sessions,  the  town  council  abandoned  the  rate 
ns  a  nullity.  At  the  Michaelmas  sessions  the  appellants  proved  their  notice  of  appeal 
and  their  notice  to  produce  the  rate,  but  no  one  appeared  for  the  respondents,  although 
the  town  clerk  was  present  in  Court.  The  appellants  then  moved  for  their  appeal  to  be 
confirmed,  with  costs.  The  Court  of  Quarter  Sessions  decided  that  as  there  was  no 
proof  given  of  a  race,  or,  at  all  events,  of  a  legal  rate,  it  had  no  jurisdiction : — Held,  that 
the  race  was  sufficiently  before  the  Court  to  give  it  jurisdiction. 
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but  on  a  day  previous  to  the  last  foregoing  sessions^  to         1838. 
which  sessions  the  appeal  ought  to  have  been  made.     The      ^^^^>/^^ 
respondents  produced  in  Court  the  original  rate,  which  was  y^ 

inspected  by  the  Recorder,  who  decided  that  the  rate  must  '^^^  Recorder 
,  ,  of  Stamford. 

be  considered  as  having  been  made  on  the  said  6th  Decem- 
ber ;  and  it  being  then  late  in  the  day  the  hearing  of  the 
merits  of  the  appeal  was  postponed  till  the  next  Easter 
sessions. 

At  the  Easter  sessions  the  appellants  attended  with  their 
witnesses,  at  which  time  the  town  clerk,  on  behalf  of  the 
respondents,  stated  that  they  entertained  considerable  doubts 
as  to  the  validity  of  the  rate,  and  that  it  would  tend  greatly 
to  the  convenience  of  the  respondents  if  the  appellants 
would  assent  to  the  appeal  standing  over  till  the  Midsum- 
mer sessions ;  which  proposition  was  agreed  to,  and  a  mo-^ 
tion  to  that  effect  was  made  by  the  appellants. 

At  the  Midsummer  sessions  a  similar  application  was 
made  by  the  town  clerk,  and  assented  to  by  the  appellants ; 
and  the  appeal  stood  over  to  the  Michaelmas  sessions,  on 
the  motion  of  the  appellants. 

At  the  Michaelmas  sessions  the  appellants  again  attended 
with  their  witnesses,  at  which  time  the  town  clerk  was  pre- 
sent in  Court,  but  declared  that  he  did  not  attend  on  behalf 
of  the  respondents.  The  appellants  then  proved  the  due 
service  of  notice  of  appeal,  and  also  of  the  notice  to  pro- 
duce the  rate,  upon  the  town  clerk ;  but  he  refused  to  pro-^ 
duce  the  same.  The  Recorder  then  inquired  if  any  one 
appeared  for  the  respondents,  and  was  informed  by  the 
town  clerk  that  no  one  appeared.  He  then  asked  if  any  one 
produced  the  rate,  and  was  also  informed  by  the  town  clerk 
that  no  one  produced  it.  The  appellants  then  applied  to 
the  Court  to  confirm  the  appeal,  with  costs,  and  stated  that 
they  were  prepared  with  evidence  to  shew  that  the  rate  had 
been  abandoned  by  the  town  council.  The  Recorder 
stated  that  he  could  not  grant  the  appellants  the  relief  as  to 
costs  which  they  prayed  for,  it  did  not  appear  that  the 
rate  appealed  against  ever  existed ;  and  that  even  if  there 
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1838.        bad  been  a  rate  which  was  abandoned  by  the  respondents 

rrn^^'X'^^       ^  illegal,  an  illegal  rate  was  no  rale,  and  consequently  there 

v.  was  nothing  before  the  Court  against  which  an  appeal  could 

Jf  Wot:  »>«  heard. 

The  affidavit  concluded  by  referring  to  T/ie  King  v« 
Justices  of  Cambridge  (a),  to  shew  that  the  Recorder  had 
jurisdiction. 

The  affidavit  of  the  town  clerk,  in  answer,  stated  that 
previous  to  the  Easter  sessions,  1837,  he  communicated  to 
the  attomies  for  the  appellants,  that  the  town  council 
having  had  the  opinion  of  counsel  that  the  rate  was  a  nul- 
lity, considered  it  necessary  to  make  a  new  rate»  which  was 
accordingly  done  ;  and  that  at  the  Michaelmas  sessions  the 
Court  decided  that  there  was  no  rate  to  appeal  against,  and 
that  the  burden  was  on  the  appellants  to  shew  that  it  was 
a  rate* 

Sir  J.Campbell  A.G.  now  shewed  cause.  The  Recorder 
was  quite  right  in  his  decision.  As  the  rate  was  not  pro- 
duced under  the  notice,  it  was  incumbent  upon  the  respond- 
ents to  prove  it  by  secondary  evidence,  in  order  to  give  the 
Court  jurisdiction.  The  facts  in  this  case  are  wholly  dis- 
tinguishable from  the  case  of  The  King  v.  The  Justices  of 
Cambridge  {a).  There  a  valid  order  of  justices  was  pro- 
duced at  the  sessions ;  and  this  Court  was  of  opinion  that 
the  objections  taken  to  it  were  not  tenable,  even  if  the 
affidavits  which  contained  them  were  admissible.  In  the 
present  case  there  was  no  evidence  before  die  Court  of  any 
rate  at  all,  and  no  one  appeared  for  the  respondents.  The 
rate  itself  had  been  the  subject  of  an  action,  and  had  been 
held  to  be  bad,  as  a  retrospective  rate ;  Woods  v.  Reed  (6) : 
it  was  therefore  no  longer  in  existence.  The  burden  was 
clearly  on  the  appellants  to  prove  not  only  the  rate,  but  also 
that  they  had  been  called  on  to  pay  under  it. 

(d)  4  N.  &  M.  233.  (b)  2  Mee.  &  Wels.  777.    See 

7  Will.  4  &  1  Vict.  c.  81. 
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Sir  W.  W.  FoUettj  conti^.     It  is  contended  that  because        1838. 
there  was  no  legal  rate  the  Recorder  had  no  jurisdiction ;      "^^"^^^ 

,      ^      -  11  .  ,  11..  •         .11  Th®    QlTEEM 

but  the  appellants  case  depended,  of  course,  on  the  ille-  «. 

guilty  of  the  rate.     The  town  clerk  has  not  denied  the  facts  The  Recorder 
'^      "^  .  ,  of  Stamford. 

that  the  different  adjournments  were  made  at  his  own  re- 
quest. [Lord  Deiiman  C,  J.  Does  it  appear  to  have  been 
brought  to  the  Recorder's  notice  that  the  appeal  had  been 
partly  beard  before  him  at  the  Epiphany  sessions?]  That 
was  not  disputed. 

Lord  Denman  C.J. — We  think  that  the  rate  was  suf- 
ficiently before  the  Court  to  put  it  in  possession  of  the 
appeal,  and  that  the  decision  was  erroneous. 

Pattbson,  Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


The  Queen  v.  Frost.  Thursday y 

^  -  Nov,  15th. 

JjlAULE,in  Michaelmas  term,  18S7t  had  obtained  a  rule  A  controversy 

... 

calling  upon  the  defendant  to  shew  cause  why  a  mandamus  ^pTOratioiT 
fhould  not  issue  to  him  to  pay  over  to  the  treasurer  of  the  between  the 
borough  of  Newport  all  sums  of  money  received  by  him  ^y^^  ^Id  char- 

for  and  on  account  of  the  rents  of  the  corporation  property  ^^^y  ^^^  ^® . 

»     *       i'    town  coanciiy 

of  the  said  borough.  under  5  &  6 

The  rule  was  obtained  on  the  affidavit  of  one  James  Goold,  ^*'''  f.'  ^'  ^^' 

'  as  to  the  ex- 

who  stated  himself  to  be  a  rated  inhabitant,  and  a  burgess  and  elusive  right 
freeman  of  the  borough;  which  affidavit  contained  the  follow-  ^^  8ome^™rw)- 

ration  property 
to  their  own  private  use,  a  public  meeting  of  the  freemen  was  held^  and  a  resolution 
wa*  carried  at  the  instance  o(A,,  a  freeman,  that  the  rents  should  be  paid  into  the 
hands  of  the  defendant,  to  wait  until  the  claim  of  the  freemen  should  be  decided :  the 
rents  having  been  so  paid,  and  a  rule  nisi  having  been  obtained  by  ^.,  as  a  freeman  and 
borgess,  and  an  inhabitant  of  the  borough,  liable  to  contribute  to  the  borough  rate,  for 
a  mandamus  to  the  defendant  to  pay  the  money  over  into  the  hands  of  the  treasurer  of 
the  boroogb,  the  Court  discbarged  the  rule:  and  sembkf  the  parties  to  apply  for  a  man- 
damus in  such  a  case  ore  the  town  council,  treasurer,  or  other  authonted  party;  and 
kioc  any  individoal  having  a  remote  interest  in  the  corporation  fands. 


The  Qu£EN 

V, 
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18S8.  '"g  stalements :  For  mauy  years  before,  and  at  the  lime  of  the 
passiug  the  Municipal  Corporation  Act  {5  &  6  Will.  4, 
c.  70),  the  mayor,  aldermen  and  burgesses  of  Newport  had 

FfiosT.  been  seised  of  certain  lands  and  hereditaments^  amongst 
which  were  some  premises  called  the  Corporation  Wharf, 
which,  by  a  lease  dated  1st  January,  1 827,  had  been  demised 
by  the  mayor  and  aldermen  of  the  borough  of  Newport  to 
George  Getting,  for  the  term  of  twenty-one  years,  at  the 
rent  of  102/.  lOs.  per  annum.  Up  to  Michaelmas,  1832, 
the  rent  was  received  by  the  town-clerk,  and  was  applied  by 
him,  under  the  orders  of  the  mayor  and  aldermen,  for  the 
payment  of  salaries  and  for  other  public  purposes.  The 
defendant,  on  the  26th  December,  1 835,  was  elected  and  still 
is  councillor  of  the  borough,  and  on  the  9th  November,  1 83G, 
was  elected  mayor,  and  before  he  was  elected  councillor, 
and  since  his  election,  he  had  received  various  sums  of  money 
on  account  of  the  rent  aforesaid.  On  the  1st  January,  1832, 
the  council  appointed  Philip  Jones  their  treasurer,  who  has 
continued  to  be  treasurer  up  to  the  present  time,  but  the 
said  rents  have  not,  ''  as  this  deponent  is  informed,"  been 
paid  to  the  said  P.  Jones,  or  otherwise  accounted  for  by  the 
defendant.  The  affidavit  then  stated  a  demand  made  by 
prosecutor,  as  a  freeman  of  the  borough,  and  also  a  burgess 
and  inhabitant  of  the  same,  liable  to  contribute  to  the 
borough  rate,  on  the  defendant,  to  pay  to  the  treasurer  of 
the  borough  all  monies  belonging  to  the  mayor,  aldermen 
and  burgesses  of  the  borough,  and  particularly  the  rents  in 
question. 

The  affidavit  of  the  defendant  in  answer  stated,  that  the 
premises  in  question  were,  until  within  the  last  forty  years, 
of  little  annual  value;  that  there  was  a  meadow  of  about 
forty  acres,  the  net  proceeds  of  which  had,  from  a  remote 
period  down  to  the  present  time,  been  divided  of  right  amongst 
the  resident  freemen  of  the  borough,  (which  was  an  ancient 
borough  by  prescription,)  to  their  own  use,  and  that  the 
land  which  now  constitutes  the  Corporation  Wharf,  was 
reputed  to  have  been,  and,  as  the  defendant  believed,  of 
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use. 


The  affidavit  then  set  out  facts,  by  >vhicii  it  appeared  that 
about  forty  years  ago  the  Duke  of  Beaufort  built  the  Cor- 
poration Wharf,  and  that  upon  a  claim  made  by  the  free- 
men he  gave  it  up  to  them,  and  that  they  thereupon  appointed 
a  receiver,  without  the  concurrence  of  the  mayor  and  alder- 
men. From  the  year  1807  to  the  year  1833,  the  rents  were 
received  by  the  town-clerk,  and  were  applied  by  him  under 
the  orders  of  the  mayor  and  aldermen,  but  the  freemen  did 
not  acquiesce  in  his  receiving  the  rents  or  in  the  application 
made,  and  frequently  demanded  that  the  wharf  should  be 
given  up  to  them.  In  consequence  of  this  claim,  a  public 
meeting  of  the  mayor,  aldermen  and  burgesses  was  held  on 
24th  January,  1833,  to  take  it  into  consideration,  and  a 
committee  of  freemen  was  appointed,  of  which  the  defend- 
ant was  a  member,  and  to  which  he  acted  as  secretary. 
The  committee  reported  that  in  their  opinion  the  wharf  was 
the  property  of  the  freemen,  and  that  the  rents  and  profits 
ought  to  be  applied  for  their  private  use.  The  wharf  was 
thereupon  given  up  to  the  freemen,  and  the  rents  were  re- 
ceived by  the  committee,  and  paid  to  the  defendant  as  secre- 
tary thereof.  After  the  passing  of  the  5  &  6  Will.  4,  c.  76, 
much  difference  of  opinion  existed  in  the  borough  as  to  the 
Corporation  Wharf,  many  of  the  freemen  claiming  the  whole 
thereof  for  their  private  use,  and  some  of  the  council  claiming 
the  whole  for  public  purposes.  A  public  meeting  of  the  free- 
men was  held  in  consequence,  on  the  14th  December,  1836, 
when  the  defendant  was  mayor,  at  which  a  resolution  was 
moved,  and  was  seconded  by  the  said  James  Gooldj  to  the 
effect  that  the  defendant  be  requested  to  receive  the  rents  of 
the  different  tenants,  and  pay  the  same  into  the  bank  in  his 
own  name,  to  remain  there  until  the  claim  of  the  burgesses 
therein  be  decided;  which  resolution  was  agreed  to. 

The  defendant,  in  pursuance  of  this  resolution,  received 
the  rents,  and  paid  them  into  the  bank  in  his  own  name, 
where  the  money  now  remains. 


1838. 


The  Queen 

V. 

Frost, 
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The  affidavit  then   stated   that   the  defendant  bad   re- 
peatedly offered  to   pay  the   money  over  to  the  freemen 
X,,  or  to  the  council^  on  receiving  an  indemnity^  but  that  he 

Frost.  Jj^^j  received  no  indemnity^  and  that  no  demand  had  been 
made  upon  him  by  the  council  or  by  the  treasurer  for  the 
money. 

Sir  W.  W,  Follett  now  shewed  cause.  This  is  not  a 
proper  subject  for  a  mandamus.  If  Mr.  Frost  has  received 
rents  of  property  belonging  to  the  corporation,  they  may 
bring  an  action.  What  right  has  the  prosecutor  to  inter- 
fere? The  town  council  are  able  to  protect  themselves. 
The  corporation  may  be  of  opinion  that  these  rents  do  not 
belong  to  them,  but  if  they  are  guilty  of  a  breach  of  trust, 
there  is  a  remedy  elsewhere.  No  precedent  can  be  found 
for  such  an  application  as  the  present. 

Mauhy  contrd.  The  controversy  which  has  been  raised 
within  the  borough,  as  to  the  Corporation  Wharf,  has  no* 
thing  to  do  with  the  present  motion.  It  cannot  be  denied 
that  the  premises  belong  to  the  corporation,  and  therefore 
the  rents  and  profits  ought  to  be  paid  to  the  treasurer,  under 
section  92  of  5  &  6  Will.  4,  c.  76.  The  question  attempted 
to  be  raised  bv  the  defendant  cannot  be  decided  on  affidavits. 
Under  that  section,  and  under  section  2,  all  the  rights  which 
the  freemen  may  have  would  be  regarded,  but  the  proceeds 
of  corporation  property  must,  in  the  first  instance,  go  into 
the  hands  of  the  treasurer.  Whatever  application  is  to  be 
made  of  the  funds,  it  is  clear  that  the  defendant  has  no  right 
to  retain  them.  [Lord  Denman  C.  J.  It  does  not  appear 
that  the  treasurer  or  the  council  have  made  any  application 
to  the  defendant  for  the  funds ;  it  appears  to  me  that  the 
treasurer  is  the  party  who  ought  to  make  the  application  to 
this  Court.]  Goold  is  clearly  entitled  to  make  the  appli- 
cation ;  he  is  a  member  of  the  corporation  and  also  a  free- 
man, he  has  therefore  a  strong  interest  in  the  affairs  of  the 
corporation. 


Frost. 
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Lord  Dbnman  C.  J. — It  appears  to  me  that  this  appli-        1838. 
cation  cannot  be  supported,  as  Goold  was  the  very  party  at    «/^X^^ 
whose  instance  the  defendant  lodged  the  money  in  the  bank.  v. 

It  doea  not  at  all  appear  that,  if  a  demand  had  been  made 
on  the  defendant  by  the  treasurer  of  the  borough^  he  would 
not  have  paid  the  money  into  his  hands  immediately.  If 
we  were  to  listen  to  an  application  of  this  kind,  we  might 
entitle  any  party  having  the  remotest  interest  in  corporation 
fonds  to  a  similar  remedy,  although  the  Court  was  not  called 
upon  to  interfere  by  the  treasurer  or  other  authorized  party^ 
from  whom  the  proceedings  ought  to  emanate. 

PattbsoNi  Williams  and  Coleridge  Js.  concurred. 

Rule  discharged. 


The  Queen  v.  The  Committee  of  Trustees  of  South 

Holland  Drainage.  Thurtday, 

jj^  November  15. 

fV»  H.  WATSONj  in  Michaelmas  term,  1837,  had  ob-  i.  Where, 
timed  a  rule  calling  upon  the  defendants  to  show  cause  why  ""^®*'  ^  P"" 
I  writ  of  certiorari  should  not  issue  to  remove  into  this  compensation 
Court  a  verdict,  and  inquisition  and  judgment  thereon,  made  b^'^^im^an'ii  d 
on  the  l6th  August,  1837,  before  the  defendants,  touching  afterfortydays 
tbe  compensation  to  be  made  to  Philip  Copeman,  for  cer-  iTg  loathe  party 
tain  land  taken  by  the  committee-men  under  the  57  Geo.  3,  Interested,  it 

'  IS  not  compe- 
....  tent  to  him, 

•Iter  espressljf  waiviDg  bis  nghtto  notice,  to  apply  to  quash  the  inquisition,  on  the  ground 
of  its  not  setting  out  such  notice,  or  the  waiver  of  it. 

S.  Qiurrf,  whether,  under  a  pri?ate  act  authorizing  the  trustees  of  a  drainage  to  pur- 
chase any  **  lands,  tenements,  or  hereditaments,'*  for  the  purposes  of  the  act,  making 
oompensation  for  tbe  same,  such  words  extend  to  copyholds;  but  held,  that  at  nW  events 
a  paitv  could  not  uke  the  objection  who  had  treated  with  the  company  and  had  con- 
cealed the  fact  of  bis  land  being  copyhold. 

3.  A  private  act  directed  a  compensation  jury  to  assess  the  sum  to  be  paid  for  the 
purchase  of  lands,  or  the  recompence  to  be  made  for  damages  or  losses  sustained  by 
cttttiiig  lands,  &c. ;  a  jury,  having  found  on  inquisition  that  56/.  was  the  proper  sum  to  be 
paid  lor  the  land  to  be  purchased,*  and  for  tlie  recompence  to  the  owner  for  the  damage  he 
■ight  sustain,  also  directed  the  trustees  to  erect  a  hedge  on  the  owner's  land  at  their 
own  eipense: — Held,  that  as  it  did  not  appear  that  less  compensation-money  was 
awardea  on  that  account  tbe  inquisition  was  not  void. 
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Tiie  Queen 

V. 

Trustees  of 

South 
Holland 
Drainngo. 


CASES  IN  THE  QUEEN  S  BENCH, 

c.  Ixix  (a),  (local  and  personal,  public.)     In  the  affidavit 
of  Mr.  Copeman,  on  which  the  rule  was  obtained,  it  was 


(a)  Intituled,  An  Act  for  amend- 
ing and  rendering  more  effectual 
an  Act  of  his  present  Majesty  for 
draining  Lands  in  South  Holland; 
and  for  continuing  and  amending 
another  Act  of  his  present  Majesty 
for  maintaining  and  repairing  a 
certain  Dank,  and  tlie  Road  ihere- 
on,  from  Spalding  High  Bridge  to 
Brother  House,  all  in  the  county 
of  Lincoln. 

Sect.  36  enacted,  that  the  said 
committee-men  under  this  act  shall 
have  full  power  and  authority  to 
agree,  on  behalf  of  the  trustees 
under  this  act,  with  the  proprietors 
of  and  persons  interested  in  any 
lands,  tenements  or  hereditaments, 
which  the  said  committee-men 
shall  adjudge  necessary  to  be  cut, 
digged,  taken,  or  otherwise  made 
use  of  for  the  purposes  of  this  act, 
for  the  purchase  of  such  lands, 
tenements,  and  hereditaments,  or 
for  the  rccompence  to  be  made  to 
such  proprietor  and  persons  inte- 
rested, for  the  damage  they  may 
sustain,  and  also  to  settle  and  as- 
certain in  what  proportions  the 
sum  or  sums  so  agreed  for  shall 
be  paid  to  the  several  persons  in- 
terested in  the  premises;  and  that 
it  shall  be  lawful  for  all  bodies 
politic,  corporations,  tenants  for 
life  or  in  tail,  husband,  guardians, 
trustees,  and  feoffees  in  trust, 
coromitteei,  executors,  adminis- 
trators, and  all  other  trustees  or 
persons  whomsoever,  not  only  for 
nud  on  behalf  of  themselves,  their 
heirs  and  successors,  but  also  for 
and  on  behalf  of  their  cestui  que 
trusts,  &c.,  ami  to  and  for  all  femes 


covert,  who  are  or  shall  be  seised 
or  interested  in  their  own  rights, 
and  to  and  for  all  other  persons 
whomsoever,  who  are  or  shall  be 
seised,  possessed  of,  or  interested 
in  any  such  lands,  &c.,  to  contract 
for,  sell,  and  convey,  unto  the  trus- 
tees under  this  act  for  the  time 
being,  and  their  successors,  any 
lands,  &c.,  for  the  purposes  afore- 
said, or  to  agree  with  the  said  com- 
mittee-men for  the  time  being  for 
any  recompence  or  compensation 
to  be  made  for  the  damages  which 
may  be  done  to  any  such  lands, 
&c.,  by  the  execution  of  any  of  the 
powers  of  this  act;  and  all  such 
contracts,  sales,  conveyances,  and 
agreements  shall  be  valid  and  ef- 
fectual in  law  to  all  intents  and 
purposes  whatsoever,  any  law,  sta- 
tute, usage,  or  custom,  to  the  con- 
trary notwithstanding,  and  all  bo- 
dies politic,  corporate,  or  colle- 
giate, and  all  persons  whosoever, 
are  hereby  indemnified  for  what 
they  or  any  of  ihero  shall  lawfully 
do  in  pursuance  of  this  act.  But 
if  it  shall  happen  that  any  such 
body  politic,corporate  or  collegiate, 
trustee  or  trustees,  or  other  person 
or  persons  interested  or  concerned 
as  aforesaid,  shall  for  the  space  of 
fortjf  dayt  after  notice  in  wriiimg 
given  to  the  principal  officer  of 
such  body  politic,  corporate,  or 
collegiate,  or  to  such  trustee  or 
person  respectively,  or  left  at  bis, 
her,  or  their  respective  place  or 
places  of  abode,  or  at  the  bouse  of 
the  tenant  or  tenants,  occupier  or 
occupiers  of  such  lands,  tenc  roents, 
or  hereditaments,  neglect  or  refuse 
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Stated  that  Elizabeth  his  wife  was  seised  in  her  own  right  of 
a  copyhold  close  of  the  manor  of  Sutton  Holland,  in  the 
parish  of  Sutton  St.  Mary,  of  which  the  deponent  was  in 
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to  treaty  or  shall  not  agree  with  the 
nid  oominittee-flien  for  the  time 
beiog,  or  by  reason  of  absence  shall 
be  prcrented  from  treating,  or 
caooot  be  found  or  discovered,  then 
and  in  every  such  case  the  said 
comnuttee-men  for  the  time  being 
are  hereby  empowered  from  time 
to  time  to  issae  out  their  warrant 
or  warrants  under  their  hands  and 
Mab  to  the  sheriffof  the  county  of 
Lioooln;  or  if  such  sheriff  shall  be 
immediately  interested  in  such 
natter,  then  to  one  of  the  coro- 
ners of  the  said  county,  command- 
ing such  sheriff  or  coroner  to  im- 
pand,  sommoD,  and  return  a  jury; 
and  the  said  coroner  is  hereby  re- 
ijoired  accordingly  to  impanel, 
Munmon  and  return  twenty-four 
■en  resident  within  South  Hol- 
land aforesaid,  and  qualified  ac- 
cording to  the  laws  of  this  realm, 
to  be  returned  for  trials  of  issues 
joined  in  his  majesty's  Courts  at 
Westminster  to  appear  before  the 
■ud  committee-men  at  such  time 
sod  place  as  in  such  warrant  or 
warrants  shall  be  appointed,  in 
order  that  out  of  them  a  jury  of 
twdve  may  be  sworn,  to  inquire 
touching  the  matters  in  question; 
and  in  case  a  sufficient  number  of 
jorymen  shall  not  appear  at  such 
time  and  place,  the  said  sheriff  or 
coroner  shall  return  other  honest 
and  indi£(erent  men,  that  can 
speedily  be  procured  to  attend 
that  senrice,  being  qualified  as 
aforesaid,  to  make  up  the  said  jury 
to  the  number  of  twelve;  and  all 
parties  concerned  may  have  their 
lawfol  challenges  against  any  of 

VOL*  I. 


the  said  jurymen ;  and  the  said 
committee-men  are  hereby  em- 
powered by  warrant  under  their 
hands  and  seals,  from  time  to  time 
as  occasion  shall  require,  to  sum- 
mon and  call  before  them  all  such 
persons  as  shall  be  thought  neces- 
sary to  be  examined  as  witnesses 
touching  the  matters  in  question ; 
and  the  said  committee-men  for 
the  time  being  may  order  or  au- 
thorize the  jury,  or  any  sii  or  more 
of  them,  to  view  the  place  or  places 
or  matters  in  controversy,  which 
jury  upon  their  oaths  (which  oaths, 
as  also  the  oaths  to  such  person  or 
persons  as  shall  be  called  upon  to 
give  evidence,  the  said  committee- 
men for  the  time  being  are  hereby 
empowered  to  administer)  shall 
inquire  of,  assess,  and  ascertain 
the  sum  or  sums  of  money  to  be 
paid  for  the  purchase  of  such  lands, 
&c.,  or  the  recompence  to  be  made 
for  damages  or  losses  that  may  or 
shall  be  sustained  as  aforesaid,  and 
to  settle  and  ascertain  in  what 
proportions  the  sum  or  sums  so 
assessed  shall  be  paid  to  the  several 
persons  interested  in  the  premises; 
and  the  said  comroittee-mcu  under 
this  act  shall  give  judgment  for 
such  purchase-monies  or  recom- 
pence so  as  aforesaid  to  be  as- 
sessed by  such  juries,  which  said 
verdict,  and  the  judgment  there- 
upon pronounced  by  the  said  com- 
mittee-men, shall  be  binding  to  all 
intents  and  purposes  against  all 
bodies  politic,  corporate  and  col- 
legiate, and  all  persons  whomso- 
ever. 


The  Queen 

V. 

Trustees  of 

South 
Holland 
Drainage. 


82 


1838. 


The  Queen 

V. 

Trustees  of 

South 
Holland 
Drainage. 


CASES  IN  THE  QUEEN  S  BENCH, 

possession.  The  committee-men  having  determined  to 
purchase  adversely  from  the  deponent  part  of  the  close,  for 
the  purposes  of  the  act,  impanelled  a  compensation  jury 
on  the  l6th  August,  1837  ;  and  the  inquisition,  after  setting 
out  the  caption,  stated,  that  the  ''jury  assess  and  ascertain 
the  sum  of  56/.  to  be  the  true  value  of  and  a  proper  sum  to 
be  paid  by  the  said  committee-men  for  the  purchase  of  one 
rood  and  thirty-six  perches  of  land  (little  more  or  less), 
situate  in  or  near  to  the  parish  of  St.  Mary,  otherwise  Long 
Sutton  aforesaid,  and  adjoining  the  main  drain  mentioned  or 
referred  to  in  the  said  recited  act,  and  being  the  property  or 
reputed  property  of  Philip  Copemati,  of  Sutton  Mary  afore- 
said, gentleman,  and  which  land  has  been  adjudged  by  the 
said  committee-men  necessary  to  be  taken  and  made  use  of 
for  the  purposes  of  the  said  recited  act,  and  for  the  recom- 
pence  to  the  said  Philip  Copeman  for  the  damage  be  may 
sustain :  which  said  sum  of  56/.,  so  assessed  and  ascertained 
as  aforesaid,  shall  be  wholly  paid  to  the  said  Philip  Cope" 
man ;  and  the  said  committee-men  shall  moreover,  at  the 
expense  of  the  South  Holland  Drainage  Trust,  plant  white 
thorn  quicksets  on  the  bank  reserved  or  retained  by  the  said 
Philip  Copeman,  four  feet  distant  from  the  edge  of  the  land 
purchased  and  taken  by  the  said  committee-men  as  afore- 
said, and  place  and  fix  within  side  the  said  quicksets  a  post 
and  three  rail  fences  for  the  protection  thereof,  and  use  due 
means  for  the  next  ensuing  seven  years  to  prevent  the  same 
quickset  from  being  injured  by  cattle  or  otherwise  on  the 
side  thereof  next  to  the  said  purchased  land  and  main  drain 
aforesaid.  The  committee-men  thereupon  gave  judgment 
for  56/.  to  be  paid  as  in  the  above  inquisition  is  mentioned. 
No  notice  in  writing,  as  prescribed  by  the  act,  was  given 
previously  to  the  impanelling  the  jury.  The  affidavit  then 
submitted  that  the  inquisition  was  void,  as  it  set  out  no  no- 
tice in  writing,  as  it  awarded  no  compensation  to  the  lord  of 
the  manor  in  respect  of  his  interest  in  the  copyhold  close, 
and  also  as  the  jury,  instead  of  awarding  a  recompence  in 
money  for  the  whole  damage,  had  assumed  to  authorize  the 
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committee-men  to  commit  trespasses  upon  other  land  of  the 
deponent;  and  do  certain  works  thereon  as  part  of  such  re- 
compence. 

The  affidavits  in  answer  stated^  that  the  committee-men 
having  determined  to  take  part  of  Mr.  Copeman^a  close  for 
the  purposes  of  the  act,  and  having  applied  to  him  upon 
the  subject  by  letter  of  14  January^  18d7i  received  the 
following  answer : — 

**  Stb,  Long  Sutton,  4th  July,  1837. 

Inclosed  I  transmit,  agreeable  to  your  request,  the  particulars  of  a 
▼alaatioD  of  a  plantation  belonging  to  me,  which  the  committee-men  of 
the  Sooth  Holland  Drainage  are  desirous  to  purchase.  The  average  of 
profits  is  taken  at  twenty-years  purchase,  which  I  hope  will  prove  satis- 
factory, not  wishing  to  give  unnecessary  trouble.       I  remain,  &c. 

P.  Copenum:* 

Annexed  to  the  letter  was  a  statement  of  the  price  re- 
quired, viz,  for  the  land  164/.,  and  for  the  oaks  and  ash 
standing  thereon  61.,  total  l60/.  The  committee-men,  con- 
sidering the  sum  exorbitant,  appointed  two  valuers  to  value 
the  close,  and  Mr.  Copemau  attended  at  a  meeting  where  a 
report  of  the  valuation  was  given  in.  Mr.  Copeman  then 
refused  to  accept  the  sum  (56/.)  at  which  the  close  was 
valued,  and  a  conversation  ensued  as  to  the  necessity  for 
forty  days  notice  before  a  compensation  jury  could  be  im- 
panelled, and  '*  the  said  Copeman  thereupon  expressly 
stated,  that  as  the  question  must  go  to  a  jury,  he  did  not 
care  how  soon,  and  the  sooner  the  better,"  and  therefore 
"  with  the  fiill  and  entire  and  expressed  satisfaction  and 
assent  of  the  said  Copeman,  the  l6th  August  then  next  was 
agreed  upon  and  appointed  ;'*  and  thereupon  a  memoran- 
dum was  drawn  up  by  the  clerk  of  the  committee-men,  and 
read  twice  before  Mr.  Copeman,  which  stated,  that  by  the 
consent  of  all  parties  the  compensation  jury  was  to  be  sum- 
moned for  the  l6th  August,  Mr.  Copeman  dispensing  with 
the  notice  required  by  the  act.  On  the  l6th  August  Mr. 
Copeman  attended,  and  conducted  his  own  case  at  the  in- 
quisition. The  affidavits  then  stated  that  Copeman  assumed 
to  act  as  owner  in  fee  of  the  land  in  question,  and  did  not 

g2 


83 

18S8. 
The  QuBBN 

V. 

Trustees  of 

SODTII 

Holland 
Drainage. 


of  notice. 


84  CASES  IN  THE  QUEEN's  BENCH, 

1838.        disclose,  till  some  time  after  the  inquisition,  that  he  was  only 
^^^^^^^      seised  in  right  of  his  wife,  and  that  the  land  was  of  copyhold 
,7.  tenure. 

Trustees  of 

South 
Holland  IJumfrey  now  shewed  cause.     I.  It  is  contended  that 

Ununage.  ^j^^  inquisition  is  void  because  the  committee-men  had  no 
Inquiiitiun  jurisdiction  until  "  after  forty  days*  notice  in  writing/*  but  it 
Ifl^^frLT**"'    appears  on  the  affidavits  that  Mr.  Copeman  expressly  waived 

the  necessity  for  notice;  nevertheless  he  applies  to  this 
Court  on  the  ground  that "  no  notice  in  writing,  as  pre- 
scribed by  the  act,  had  been  given  him.*'  He  is  therefore 
clearly  estopped  from  making  the  objection.  In  Rex  v. 
Bagshaw{a),  where  the  inquisition  was  held  void  for  want  of 
notice,  the  ground  of  the  judgment  was,  that  it  did  not  ap- 
pear that  the  parties  had  had  any  notice  at  all.  [fV.  H.Wat- 
son,  contr^,  stated  that  he  relied  on  three  points ;  first,  that 
no  notice  appeared  on  the  face  of  the  inquisition;  second, 
that  the  land  in  question  was  copyhold,  over  which  the  act 
gave  no  jurisdiction  at  all,  or  at  all  events  only  upon  notice 
to  the  lord ;  thirdly,  that  the  inquisition  ordered  the  com- 
mittee-men to  perform  acts  on  land  of  Copeman  over  which 
they  had  no  power.  Lord  Denman  C.  J.  We  think  there 
is  no  doubt  as  to  the  notice  being  waived.  W.  H.  Watson, 
The  inquisition,  if  valid,  is  to  bind  all  parties,  and  therefore 
it  ought  to  show  on  the  face  of  it  that  there  was  jurisdic- 
tion.] The  inquisition  could  not  state  falsely  that  notice 
had  been  given,  yet  it  is  evident  that  a  party  entitled  to  no- 
tice may  waive  it  if  he  choose.  Rex  v.  Manning  {b)  shews 
that  hi  a  case  of  this  sort  it  is  not  always  necessary  to  state 
in  terms  that  notice  had  been  given.  In  Rex  v.  Mayor  ^t. 
of  Liverpool  {c)f  no  notice  had  been  given  at  all,  and 
therefore  the  Court  quashed  the  inquisition.  In  The  King 
v.  The  Trustees  of  the  Norwich  and  Watton  Roads  (d)  the 
Court  assumed  that  notice  in  fact  had  been  given,  but  seemed 
to  be  of  opinion  that  it  ought  to  be  set  out  on  the  inquisi- 

(a)  7  T.  R.  363.  (c)  4  Burr.  2244. 

(b)  1  Burr.  377.  (rf)  1  N.  &  P.  32. 
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tk>n.     This  however  is  a  diflferent  case,  and  rather  resembles        1838. 
the  case  of  an  inferior  jurisdiction  in  which  notice  of  trial    rp/^^T^^ 

,,  In6  ^UEEH 

IS  necessary,  and  m  which  the  party  has  waived  notice  under  -o, 

such  circumstances  as  to  estop  himself  from  taking  the      "^^^ 
objection.  IIollavd 

II.  With  regard  to  the  land  being  copyhold,  the  answer        '"m^. 

•  ■  ••/•!#•  y^  Second  point  s 

J9,  the  committee-men  knew  nothing  of  that  fact.    Copeman  ji%  to  the pow- 

assumed  to  be  the  owner  of  the  fee,  and  if  it  turn  out  to  be  ®'^"jP",Ti    j 

'  copynola  lands 

copyhold,  so  much  the  worse  for  the  committee-men  who  under  the  act. 
have  purchased  land  of  an  inferior  tenure ;  and  as  to  the  rights  « 

of  the  lord  of  the  manor,  he  does  not  appear  at  all.  If  he 
has  sustained  any  damage  he  may  obtain  compensation. 

III.  Lastly,  the  jury  have  properly  complied  with  the  act  Third  pcnnt: 
by  assessing  56/.  as  a  recompence  for  the  damage  sustained  ^oid'lordirect- 
by  Copeman  in  having  his  land  taken  from  him.     It  is  true  ingacts  to  be 
that  the  jury  have  also  ordered  the  committee-men  to  plant  ^  trespau. 
a'quickset  on  other  land  of  Copeman,  which  they  cannot 

do  without  his  permission.  But  that  is  for  his  benefit,  and 
at  all  events,  as  the  jury  have  complied  with  the  provisions 
of  the  act,  it  may  be  rejected  as  surplusage. 

W.  H.  Watsoit,  contrd.  Mr.  Copeman  stands  upon  his  First  point, 
legal  rights.  He  contends  that,  unless  the  inquisition  under 
the  local  act  shews  a  jurisdiction  upon  the  face  of  it,  it  is  void. 
The  committee-men  have  only  jurisdiction  after  forty  days' 
notice  in  writing,  and  the  inquisition  does  not  shew  that  any 
such  notice  was  given.  Their  jurisdiction  may  be  tried  by 
this  test — could  any  witnesses  who  had  been  summoned  to 
attend  upon  an  inquisition  held  without  notice,  be  indicted 
for  perjury  i  The  short  answer  would  be,  there  was  no 
jurisdiction.  It  is  possible  that  notice  may  be  waived,  but 
if  so,  the  fiict  of  waiver  should  appear  on  the  inquisition, 
and  then  the  question  would  arise.  There  can  be  no  estop- 
pel on  Copeman,  because  the  interests  of  other  parties,  of 
his  wife,  and  of  the  lord,  are  for  ever  bound  if  this  inquisi- 
tion is  held  valid.     In  The  King  v.  The  Trustees  of  the 
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1838.  Norwich  and  Wation  Roads  (a)  notice  in  fact  had  been  given, 
but  it  did  not  appear  on  the  inquisition ;  and  on  the  ques-^ 
tion  being  raised  as  to  the  necessity  of  setting  it  out.  Lord 
Denman  C.  J.  held,  "  I  do  not  think  it  necessary  to  enter 
upon  this  question  at  length,  because  the  The  King  v.  Bag" 
shaw  {b)  is  a  clear  authority  to  shew  that,  if  on  the  whole 
proceeding  no  notice  appears,  the  whole  proceedings  are 
void  for  want  of  shewing  jurisdiction."  In  Rex  v.  Mayor 
8fc.  of  Liverpool  {c\  the  argument  turned  entirely  upon  the 
necessity  of  setting  out  the  notice  in  the  inquisition.  So 
also  in  Hex  v.  Bagshaw  (6),  the  Court  held,  '*  if  no  notice 
were  given,  the  trustees  had  no  jurisdiction." 
Second  point.        II.  The  land  in  question  being  of  copyhold  tenure,  it  is 

very  questionable  whether  the  local  act  gives  any  power  to 
the  committee-men  to  purchase  it.  The  rule  as  to  the  appli- 
cation of  general  words  in  statutes  to  copyholds  is  this,  that 
when  a  statute  alters  the  tenure  of  any  estate,  or  does  any 
prejudice  either  to  the  lord  or  tenant,  the  general  words  of 
the  act  will  not  extend  to  copyholds ;  but  when  the  act  is 
made  for  the  public  good,  and  no  prejudice  accrues  to  the 
lord,  &c.  copyholders  are  bound  by  it.  Co.  Copyh.  s.  5^  ; 
1  Scriven  on  Copjf holds,  99 — 1 10  (3d  ed.),  where  the  autho- 
rities are  collected.  In  the  present  case,  the  lord's  interest 
is  affected,  and  the  act  is  not  for  the  public  good,  but  is  a 
mere  private  act  for  a  particular  district.  If  however  copy* 
holds  are  within  this  act,  the  lord  is  entitled  to  compensa- 
tion, and  it  is  immaterial  by  whom  the  application  to  quash 
the  inquisition  is  made. 

III.  By  the  act,  the  jury  is  to  ascertain  the  sum  to  be 
paid  for  the  purchase  of  the  lands  taken,  and  the  judgment 
is  to  be  taken  for  that  sum.  The  jury  in  this  case  has 
directed  a  sum  to  be  paid  Copeman,  and  has  also  directed  a 
hedge  to  be  planted  by  the  committee  on  Copeman's  land. 
It  is  evident  therefore  that  the  jury  has  considered  the  erec- 
tion of  the  fence  to  be  a  necessary  expense'  incurred  by  the 


Third  point. 


{a)  1  N.  &  P.  32. 
(6)  7  T.  R.  363. 


(c)  4  Burr.  2244. 
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purchase,  the  amount  therefore  should  have  entered  into 
the  sum  to  be  paid,  whereas  the  committee  are  now  di- 
rected to  do  an  act  out  of  their  power,  viz.  to  enter  upon 
land  not  their  own.  It  is  impossible  to  reject  this  clause 
as  surplusage,  because  it  is  evident  it  forms  part  of  the  con- 
sideration which  the  jur^  has  awarded  for  the  land.  Again, 
if  it  be  surplusage,  the  committee  may  refuse  to  raise  the 
fence,  and  the  judgment  cannot  be  enforced  against  them. 


87 


1838. 


The  QuEBH 

V, 

Trustees  of 
South 

HOLLAHD 

Drainage. 


Lord  Den  MAN  C.J. — Bj  discharging  this  rule,  it  is  not 
to  be  considered  that  we  are  setting  up  the  jurisdiction  of 
die  committee-men.  After  the  cases  cited,  I  think  it  clear 
that  the  inquisition  is  bad,  as  the  want  of  notice  is  fatal. 
But  it  seems  to  me  that  Mr.  Capeman  is  not  competent  to 
make  either  this  objection  or  that  the  land  is  copyhold — a 
fact  which  he  seems  to  have  industriously  concealed.  He 
had  full  notice  of  what  was  to  be  done,  and  expressly  waived 
the  necessity  of  a  written  notice.  With  regard  to  the  last 
point,  it  seems  to  amount  to  this,  that  the  compensation 
awarded  is  larger  than  he  is  entitled  to.  It  may  be  that  the 
jury  took  into  consideration  the  expenses  of  making  a  hedge, 
and  having  thrown  them  on  the  committee-men,  may  con- 
sequently have  given  Copeman  less  compensation  in  money. 
But  this  does  not  appear  on  the  inquisition ;  and  Copeman 
himself  does  not  state  that  the  compensation  is  one  farthing 
less  in  consequence.  If  so,  he  has  suffered  no  damage.  On 
none  of  the  points  therefore  is  he  in  a  condition  to  call  on 
the  Court  to  quash  the  inquisition. 


Patteson  J. — The  decision  of  the  Court  must  not  be 
considered  an  authority  to  shew  that  it  is  unnecessary  to  set 
out  the  notice  in  the  inquisition.  Whether  necessary  or 
not,  Mr.  Copeman  is  not  the  party  who  can  raise  the  objec- 
tion. It  has  been  said  that  witnesses  couldliot  be  indicted 
for  perjury  at  the  inquisition,  but  if  so,  whose  fault  is  that  ? 
The  same  observation  applies  as  to  the  land  being  copy- 
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bold.     He  concealed  the  fact,  and  therefore  is  not  entitled 

^  to  take  advantage  of  any  objection  arising  out  of  it. 

Tlie  Queen  c?  ^       .»  o 

V, 

Trustees  of         WiLLiAMS  and  CoLERiJ)G£  Js.  concurred. 

SOUTU 

Holland 

^*"*«P.  Rule  discharged. 


Thurtday,  The  QuEEN  v.  The  Justices  of  Cheshire. 

Nov,  15tk,        Y 

1.  On  au  •/•  EVANS,  in  Trinity  term,  1837,  bad  obtained  a  rule 
an'order^f  "*'  nisi  for  a  certiorari  to  the  defendants  to  remove  into  this 
removal  to  the  Court  all  orders  made  by  them  at  the  Easier  quarter  ses- 
tnwnshipof      sions  in  that  year,  for  quashing  an  order  of  removal  of 

C,  the  re-         IVilliam  Jepson.  his  wife  and  children,  from  the  township 
spondentstook  .       *^ 

an  objection  to  of   I  eardsley-cuui-Whaley  to   the   parish  or  township  of 

Ihe  "minds  of  Chapel-en-le-Frith,  otherwise  called  Coomb's  Edge,  and 
appeal,  which  all  proceedings  relating  thereto. 

was  valid'  but  ^^^^  affidavits  on  which  the  rule  was  obtained  stated  the 
on  looking  at    following  facts.     The  original  order  of  removal  was  served, 

removal,  one     ^"  ^^^  ^^^'^  ^^  December,  1836,  on  Amos  Potty  as  one  of 

of  thejastic^    ijie  overseers  of  the  poor  of  Chapel-en-le- Frith.     On  the 

stated  that  C.  *^  '^ 

was  wrongly     ^th  of  December  the  overseers  of  the  removing  parish 

<»^oea,  as  (Yeardsley-cum-Whaley)  were  served  with  a  notice  of 
township  of  appeal,  signed  by  John  Lomas  as  churchwarden,  and  Amos 
its^wn  poor°^  Po//  and  Joseph  Marckington  as  overseers  of  the  poor  "  of 

but  that  C.       the  parish  of  Chapel-en-le- Frith."    On  the  8th  of  March  a 
was  divided  in- 
to three  town-    second  notice  of  appeal,  with  the  grounds  of  appeal,  by 

ships,  ^ch  iijg  u  churchwarden  and  overseer  of  the  township,  district, 
mamtaining  '^' 

its  own  poor  or  place  known  by  the  name  of  Coomb's  Edge,  and  some- 
tbe^s^ions  *™cs  called  Chapel-en-le-Frith,"  was  served  on  the  remov- 
held  thereujoon  ing   parish.     The   second    notice    was    signed   by  "  John 

was  a  nullity,    I^fnas,  churchwarden,"  and  "  Amos  Potf,  overseer." 
although  the 

respondents  contended  that  the  sessions  had  no  jurisdiction,  and  that  the  original  order 
should  be  confirmed : — Held,  that  although  toe  sessions  had  decided  the  notice  of 
appeal  to  be  bad,  their  jurisdiction  was  not  at  an  end,  and  that  their  order  being  good 
upon  the  face  of  it  could  not  be  quashed  on  certiorari. 

2.  Affidavits  may  be  used  to  shew  that  an  order  of  sessions,  valid  on  the  face  of  it, 
was  made  wiilKMit  jartsdiction. 
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When  the  appeal  came  on  for  hearing  at  the  Easter  quar- 
ter sessions  1837>  the  respondents  called  upon  the  appel- 
lants to  prove  their  notice  of  appeal,  and  objected  that  the 
notice  was  invalid^  and  applied  to  have  the  order  confirmed. 
The  Court  decided  that  the  notice  was  invalid.  The  order 
of  removal  was  then  looked  at  by  the  Court,  and  one  of  the 
magistrates  on  the  bench  stated  that  there  was  no  township 
of  Chapel-en-le-Frith,  but  that  the  parish  of  Chapel-en-le- 
Frith  contained  three  townships^  Coomb's  Edge,  Bradshaw 
Edge,  and  Bowden  Edge,  each  maintaining  its  own  poor; 
and  thereupon  the  Court  decided  that  the  order  was  mis- 
directed and  a  nullity,  and  they  quashed  it;  although  the 
respondents'  counsel  contended  that  the  order  ought  to 
have  been  confirmed,  as  the  appellants  were  out  of  Court, 
in  consequence  of  the  invalidity  of  the  notice  containing 
the  grounds  of  appeal,  and  proposed  to  prove  that  the 
order  was  in  point  of  fact  correct.  It  also  was  stated  in  an 
affidavit  made  by  a  late  overseer  of  the  parish  of  Chapel- 
eo-le-Frith,  that  the  poor  of  the  whole  parish  were  main- 
tained out  of  one  common  fund. 

Coitingham,  in  support  of  the  order  of  sessions.  This 
is  an  attempt  to  make  this  Court  a  court  of  appeal  from 
the  quarter  sessions,  which  cannot  be  done ;  The  Kiftg  v. 
The  Justices  of  Carnarvon  (a),  The  King  v.  The  Justices  of 
Monmoutlishire  (i).  It  is  true,  that  if  the  Court  below  was 
entirely  without  jurisdiction,  this  Court  would  interfere; 
but  if  there  was  jurisdiction,  as  there  clearly  was,  this 
Court  cannot  assume  the  functions  of  a  court  of  error.  In 
the  second  case  of  27ie  King  v.  The  Justices  of  Monmouth-' 
shire  ic)  Lord  Tenterden  C.J.  distinctly  laid  down  this  pro- 
position :  ''  the  late  decisions  establish  that  we  cannot 
assume  to  ourselves  the  jurisdiction  of  a  court  of  error, 
and  revise  the  judgments  of  the  Courts  of  Quarter  Sessions." 
[Lord  Denman  C.J.  We  had  better  hear  the  other  side  on 
this  point] 

(a)  4  B.  &  Aid.  86.  (c)  8  B.  &  C.  137;  S.  C.  2  M^ 

(b)  4  B.&  C.  344;  S.C.  7  D.      &  R.  173. 
&R.334. 
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«/.  Evam  and  Towiisend,  contrd.     This  case  is  very  dif- 

^    ^  ferent  from  those  cited,  for  here  the  sessions  were  without 

The  Queen 

V.  jurisdiction.     The  respondents,  at  the  hearing  of  the  ap- 

Juntices  of  pg^i^  called  upon  the  appellants  to  prove  their  notice  of 
appeal :  on  its  production  it  was  found  to  be  signed  by  one 
overseer  only,  and  on  objection  being  taken,  the  Court 
decided  that  the  notice  was  bad.  The  appeal,  therefore, 
was  never  duly  in  Court,  for  the  notice  of  appeal  is  a  con- 
dition precedent  to  the  appeal  being  lodged ;  The  King  v. 
The  Justices  of  Oxfordshire  (a).  One  of  the  justices  de- 
sired to  see  the  original  order,  and  upon  reading  it  observed, 
that  the  order  must  be  quashed,  for  it  stated  that  the  parish 
of  Chapel-en-le-Frith  maintained  its  own  poor,  which  was 
not  the  case,  as  there  were  three  townships  within  the  parish 
maintaining  their  own  poor  separately.  It  was  then  pro- 
posed to  prove  that  the  order  of  removal  was  correct,  by  wit- 
nesses then  present  in  Court,  but  the  Court  refused  to  hear 
them,  and  quashed  the  order.  [Coleridge  J.  Application  was 
made  to  the  justices  to  confirm  the  order,  therefore,  accord- 
ing to  your  own  shewing,  they  had  jurisdiction  up  to  that 
moment ;  but  how  could  they  have  jurisdiction  to  confirm, 
but  not  to  quash?]  In  fact  they  had  not  jurisdiction  for 
one  or  the  other.  In  Burn^s  Justice  (6)  it  is  stated,  '^  In 
some  places,  if  there  appears  to  be  no  appeal  against  the 
order  of  removal,  it  is  confirmed  by  the  Court  and  filed 
among  the  records;  and  although  such  confirmation  is 
merely  void  because  the  sessions  has  no  jurisdiction  therein 
unless  in  the  case  of  appeal,  which  here  is  not,  yet  such 
confirmation  is  also  superfluous,  for  the  order  not  appealed 
against  is  final  without  more.  But  it  seems  that  unless  it 
be  upon  appeal  they  have  no  power  to  inquire  concerning 
removal,  for  that  as  to  them  is  extra-judicial.*'  [  Williams  J. 
I  do  not  sec  what  good  the  certiorari  will  do  you,  for  if  you 
bring  up  the  order,  it  is  valid  on  the  face  of  it.]  This  is 
one  of  the  cases  in  which  the  Court  will  look  into  affidavits 

(«)  lM.^S.44d, 

(h)  4  Buin^s  Josu  Itoa,  ed«  bf  DX)yly  &  WilUuis. 
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to  see  whether  the  sessions  had  jurisdiction.     In  Rex  v.         1838. 
The  Justices  of  Cumberland  (a),  where  the  sessions,  on  the      ^T^*^ 

J       r  1.  ....  •  ,  -     The  QUEEM 

ground  of  want  of  competence^  refused  to  hear  evidence  of  «. 

a  marriage,  which  was  a  material  fact  before  them,  this     J"«^ce9  of 
Court  held  that  they  had  jurisdiction,  and  directed  a  man- 
damus to  them  to  hear  the  complaint.     Affidavits  were 
there  used  in  order  to  determine  the  question  of  juris- 
dictiou.     So  in  Rex  v.  St.  James,  Westmimter(b),  where 
the   question  turned    upon  the   fact  of  jurisdiction,   and 
objection    was  made  to  the  use  of  affidavits,  authorities 
were  cited  to  shew  that  the  Court  had  often  acted  upon 
them;  and  Taunton  i.  observed,  *'  it  had  been  constantly 
done."    The  following  cases  are  all  authorities  to  shew 
that  affidavits  may  be  used :  "  The  King  v.  The  Inhabitants 
iff  Great  Marlow  (c).   The  King  v.  The  Justices  of  Somer^ 
seisJure  (d),  The  King  v.  The  Justices  of  the  West  Riding  of 
Yorkshire  (e),  The  King  v.  The  Justices  of  Yorkshire  (/), 
The  King  v.  The  Justices  of  Buckinghamshire  (g),  Rex  v. 
The  Overseers  of  Bridgewater  (/i),  Rex  v.  Wakefield  and 
others  (t).     With  regard  to  the  statement  made  by  the  jus- 
tice, as  to  the  parish  of  Chapel-en-le-Frith,  it  was  erroneous. 
There  are  several  cases  in  the  books  which  shew  that  re- 
movals have  been  made  to  and  from  that  parish.    In  a  very 
late  case  in  this  Court,  The  King  v.  The  Justices  of  Derby" 
shire  (A),  the  fact  of  a  settlement  being  gained  in  the  parish 
of  Chapel-en-le-Frith  appears.     It  is  submitted,  therefore, 
that,  as  the  Court  may  look  into  the  affidavits,  it  appears 
that  the  quarter  sessions,  having  decided  that  the  notice 
was  insufficient,  decided  in  fact  that  they  had  no  jurisdic- 
tion: the  appeal,  therefore,  was  not  before  them,  and  any 
order  subsequently  made  relative  thereto  is  a  nullity.     If 
the  Court  arrive  at  any  other  conclusion,  the  hardship  will 

(fl)  4  A.  &  £.  695.  (/)  5  T.  R.  629. 

(b)  5  A.  &  E.  241 ;  S.  C.  4  N.         (g)  3  East,  342. 
&  M.  252.  (h)  1  Cowp.  139. 

(c)  2  East,  244.  (i)  2  Lord  Ken.  164. 
(<0  5  B.  &  C.  816.  Ik)  1  N.  &  P.  70S. 
(e)  5  B.  &  C.  818,  D. 
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be  extreme;  for  then  the  order  of  the  sessions  made  on  an 
ex  parte  statementy  which  was  not  evidence,  and  was  not 
allowed  to  be  contradicted^  will  be  final.  [CoUingham 
cited  I'he  King  v.  The  Justices  of  Abergele  (a).] 

Lord  Denman  C.J. — This  is  a  case  which  presents 
very  peculiar  circumstances,  and  although  I  cannot  approve 
of  the  result  arrived  at  by  the  sessions^  yet  this  Court  is 
always  very  scrupulous  in  interfering  with  their  decisions. 
The  first  question  is,  whether  they  had  jurisdiction  over  the 
subject-matter?  They  certainly  had,  for  it  was  an  appeal 
against  an  order  of  removal.  It  turned  out  that  the  notice 
of  appeal  was  signed  by  one  overseer  only,  which  the  ses« 
sions  held  to  be  bad.  It  is  a  fallacy  to  say  that  their  de- 
cision on  this  point  ousted  them  of  their  jurisdiction^  and  it 
may  be  tried  by  this  test — could  not  the  Courts  at  any  time 
during  that  sessions,  have  granted  costs  ?  It  appears  also 
by  the  affidavits  that  jurisdiction  was  given  to  the  Court 
below  by  the  respondents'  counsel,  for  they  applied  to  have 
the  order  confirmed.  It  is  not  unnatural  that  the  justices 
should  ask  to  look  at  the  order ;  and  although  the  justices 
were  apparently  mistaken  in  the  decision  they  then  came 
to,  it  was  their  decision,  and  cannot  be  disturbed.  I  am 
not,  however,  prepared  to  say  that  this  order  would  be  a 
final  decision  of  the  question. 

Patteson  J. — If  the  question  simply  were,  whether 
the  sessions  had  done  wrong,  I  should  have  no  hesitation 
in  deciding  that  their  conduct  was  very  wrong,  very  absurd, 
and  very  inconsistent.  At  the  same  time  I  cannot  help 
seeing  that  they  had  jurisdiction.  It  is  the  decision  alone 
of  the  sessions  which  is  to  be  regarded;  what  they  may 
have  said  before  that  decision  may  be  treated  as  a  mere 
opinion,  with  which  we  have  nothing  to  do. 

Williams  J. — The  affidavits  state  that  the  counsel  for 


(a)  3  N.  &  P.  406. 
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the  respondents  insisted  that  the  order  ought  to  be  con- 
finned;  it  is  clear,  therefore^  from  the  affidavits,  that  at  that 
moment  the  jurisdiction  was  not  at  an  end. 

Coleridge  J. — Although  the  rule  of  law  may  bear 
bard  in  the  present  case,  still  if  it  is  the  rule,  and  if  that 
rale  is  found  as  a  whole  to  operate  beneficially  to  the 
public  at  large,  there  can  be  no  doubt  that  it  ought  to  be 
strictly  observed.  It  cannot  be  disputed  that  there  are 
many  cases  in  which  affidavits  may  be  looked  at  in  order  to 
ascertain  whether  there  was  jurisdiction  or  not;  for  suppose 
an  order  made,  which  was  good  on  the  face  of  it,  but 
which  was  not  made  by  a  magistrate,  it  is  clear  that  this 
fact  may  be  shewn  to  the  Court.  The  simple  question 
then  here  being  whether  the  justices  had  jurisdiction,  I  can 
entertain  no  doubt  that  they  had.  The  appeal  being 
lodged,  an  objection  was  taken  to  the  notice,  which  was 
held  bad,  and  it  is  contended  that  at  that  moment  the 
appeal  went  out  of  Court ;  but  that  is  said  without  attend- 
ing to  the  words  of  the  act.  If  there  had  been  any  doubt 
as  to  the  jurisdiction  of  the  sessions,  the  counsel  for  the 
respondents  appear  to  have  helped  them  out  of  the  diffi- 
culty, by  applying  to  have  the  order  confirmed. 

Rule  discharged. 
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The  Queen  v.  Ha  bland  and  others. 

At  the  Midsummer  assizes,  1838,  for  the  county  of  York, 
a  true  bill  was  returned  against  the  defendants  for  a  forcible 
entry  and  detainer  of  certain  premises  at  Ripon.  TViV- 
liam$  J.,  who  presided  in  the  Crown  Courts  on  the  applica- 
tion of  the  prosecutor,  then  granted  a  rule  to  shew  cause 
why  a  writ  of  restitution  should  not  issue.  Cause  was  after- 
wards shewn  before  the  same  learned  judge,  who,  after 
bearing  affidavits  and  the  arguments  of  counsel  on  both 
aides,  discharged  the  rule. 


Friday, 
November  16. 

A  judge  at  the 
assizes  may  in 
his  discretion 
refuse  to 
award  restitu- 
tion, after  an 
indictment  for 
forcible  entry 
and  detainer 
has  been  found 
by  the  gprand 
jury;  and  this 
Court  has  no 
jurisdiction  to 
refiew  his 
decision. 
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1838.  Newton  now  moved  for  a  rule  to  shew  cause  why  a  man- 

^"^^'^^^      dainus  should  not  issue  to  the  learned  judge^  requiring  him 

y^  to  award  an  immediate  writ  of  restitution,  or  for  such  other 

Harland      i-uig  jjg  j[,g  Court  should  deem  most  convenient.     Rex  v. 
and  others. 

Hake  (a),  and  Bac.  Abr.  Forcible   Entry  (F),  shew  that 

after  the  grand  jury  had  found  the  indictment,  the  learned 
judge  had  no  discretion,  but  was  bound  to  award  restitution 
at  once,  under  the  8  Hen.  6,  c.  9-  So,  on  the  other  hand, 
M'here  a  conviction  for  forcible  entry  was  quashed,  the  Court 
said  they  had  no  discretionary  power,  but  were  bound  to 
award  restitution  on  quashing  the  conviction,  even  if  the  pro- 
secutor's title  to  the  premises  had  expired ;  Rex  v.  Jones  (6). 
Indeed  the  prosecutor's  title  cannot  be  questioned  on  an  in- 
dictment for  forcible  entry,  but  the  defendants  must  either 
deny  the  force,  or  plead,  under  31  Eliz,  c.  1 1,  that  they  had 
been  in  peaceable  possession  three  years  before  the  finding, 
as  in  Regina  v.  Goodenongh  (c).  It  seems  that,  when  an 
indictment  is  removed,  this  Court  has  a  discretionary  power, 
Rexs.  Marrow (d);  but  that  may  be,  because  a  party  suing 
out  a  certiorari  puts  himself  on  the  discretion  of  the  Court; 
the  learned  judge  at  the  assizes  had  no  right  to  exercise 
any  discretion.  In  Rex  v.  Wilson{e\  the  conviction  was 
held  bad  solely  on  the  ground  that  the  justices  had  convicted 
on  their  own  view  of  the  forcible  detainer,  and  that  there 
was  nothing  to  shew  that  the  entry  of  the  defendant  was 
unlawful. 

Lord  Denman  C.  J. — I  am  of  opinion  that  the  learned 
judge  at  the  assizes  had  a  clear  discretion  to  award  restitu- 
tion or  not,  as  he  thought  proper,  notwithstanding  the  force 
found  by  the  grand  jury.  Undoubtedly  in  ancient  times, 
when  parties,  whether  with  or  without  title,  committed  acts 
of  extraordinary  violence  in  getting  possession  of  property, 
several  statutes  gave  very  great  powers  to  justices  to  meet 

(a)  4  M.  &  R.  483,  note  to  Hex  {d)  Cases  temp.  Hardw.  (Lee), 
V.  Williams.  174. 

(b)  1  Str.  474.  (c)  5  N.  &  M.  164. 

(c)  2  Lord  Ra)rm.  1036. 
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the  evil.     They  were  empowered  to  summon  a  jury,  and,         1838. 
after  the  finding  of  the  force,  to  give  immediate  restitution. 
That  is  the  only  case  in  which  a  man  may  be  turned  out  of 
the  possession  of  property  on  a  mere  tx  parte  finding  in  his      Harland 
absence.     But  it  is  a  mistake  to  suppose  that  the  finding  of 
the  grand  jury  absolutely  entitles  a  party  to  restitution. 
The  very  case  cited  of  Rex  v.  Hake  {a)  shews  that  restitu- 
tion is  not  a  matter  of  right  under  such  circumstances. 
The  effect  of  that  authority  is  given  by  the  reporters  in  their 
note  (6),  namely,  that  though  the  finding  of  the  bill  is  neces- 
sary to  give  the  Court  jurisdiction,  a  sufficient  case  for  their 
interference  must  be  made  out  on  affidavit,  as  such  bill  is 
commonly  found  wholly,  or  in  part,  upon  the  testimony  of 
the  party  seeking  restitution.     In  this  case  a  discretion  has 
been  exercised,  and  the  Court  has  no  power  to  interfere. 

Pattbson  J. — ^The  sole  question  is,  whether  it  was  im- 
perative on  the  learned  judge  to  award  restitution,  as  soon 
as  the  bill  had  been  found  by  the  grand  jury.     It  is  admitted, 
where  an  indictment  for  a  forcible  entry  has  been  removed 
into  this  Court,  that  this  Court  has  a  discretion ;  but  the 
reason  for  allowhig  such  discretion,  that  the  prosecutor's 
case  is  commonly  made  out  by  his  own  evidence,  applies 
in  one  case  as  well  as  the  other.    The  justices  who  visit 
the  premises  in  question,  and  investigate  the  complaint  by 
means  of  a  jury  and  disinterested  witnesses,  may  perhaps  be 
bound  to  give  restitution,  as  soon  as  the  force  is  found,  but 
the  force  in  this  case  has  been  found  in  a  different  manner 
altogether. 

Coleridge  J. — I  am  quite  of  the  same  opinion,  and 
should  regret  if  any  authority  compelled  us  to  interfere.  If 
the  learned  judge  had  any  discretion,  this  rule  must  be 
refused.  Under  the  8  Hen.  6,  c.  9>  the  justices  are  to 
award  restitution,  when  the  force  has  been  found.  It 
is  absurd  to  construe  this,  so  as  to  render  it  imperative 

(a)  4  Maao.  &  R.  483.  (6)  Page  485. 
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on  a  judge  to  act  on  the  finding  of  a  grand  jury  in  his  own 
absence,  and  also  in  the  absence  of  the  parties  charged, 
which  is  altogether  different  from  an  inquest  taken  by  jus- 
tices, on  a  view  of  the  premises,  and  an  examination  of  in- 
different witnesses.  This  indictment  has  not  been  removed, 
and  no  authority  has  been  cited  to  shew  that  we  have  juris- 
diction. 

Rule  refused  (c). 


(c)  III  some  of  the  books,  doubts 
appear  to  have  been  raised  whether 
the  justices  of  oyer  and  terminer, 
inasmuch  as  they  have  a  distinct 


commission  from  that  of  justices 
of  the  peace,  have  any  power  to 
award  restitution;  but  see  1  Rus- 
sell on  Crimes,  ^92,  and  note  (r). 


Saturdai/f 
Nov.  17th. 

After  a  special 
jury  had  been 
•worn  on  the 
trial  of  an  in- 
dictment for 
misdemeanor, 
it  was  dis- 
covered that 
one  of  them 
had  sat  on  the 
grand  jury  who 
found  the  bill. 
It  was  pro- 
posed that  he 
should  leare 
the  box,  but 
the  defendants 
objected  to 
this  course; 
the  trial  pro- 
ceeded, and 
they  were 
found  guilty. 
Under  these 
circumstances 
the  Court  re- 
fused to  grant 
a  rule  for  a 
new  trial  on 
the  ground  of 
mistrial. 


The  Queen  v.  Sullivan  and  others. 

On  the  trial  of  an  indictment  against  the  defendants  for  a 
conspiracy,  before  Lord  Denman  C.  J.  and  a  special  jury, 
at  the  Westminster  sittings  after  Trinity  term,  1837»  one  of 
the  jury  rose  after  the  opening  address  of  the  prosecutor's 
counsel,  and  stated  that  it  had  just  been  brought  to  his  re- 
collection that  he  had  sat  on  the  grand  jury  who  found  the 
bill.  It  was  then  proposed,  on  the  part  of  the  prosecution, 
that  he  should  leave  the  box,  but  an  objection  to  this  course 
was  made  on  behalf  of  the  defendants,  and  the  trial  pro- 
ceeded.   The  defendants  were  found  guilty. 

Piatt,  on  a  former  day  (Nov.  7)  in  this  term,  moved  for 
a  new  trial,  on  the  ground  that  there  had  been  a  mistrial. 
Hie  verdict  in  this  case  cannot  be  supported,  as  the  guilt 
of  the  defendants  has  not  been  found  by  twenty-four  jurors, 
namely,  twelve  out  of  the  number  on  the  grand  jury,  and 
the  twelve  on  the  petit  jury.  The  6  Geo.  4,  c.  30,  ss.  30, 
31,  and  32,  relative  to  the  striking  of  special  juries,  does 
not  throw  any  light  upon  the  present  point  But  Black- 
stone  has  this  passage  (a) :  **  So  tender  is  the  law  of  England 

(o)  4  Comm.  S06. 
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of  the  lives  of  the  subjects,  that  no  man  can  be  convicted  i838. 
at  the  suit  of  the  king  of  any  capital  offence  unless  by  the  ^'^^>^^^y 
onaDunous  voice  of  twenty-four  of  his  equals  and  neigh-  ^  ^^  ^^' 
hours ;  that  is,  by  twelve,  at  least,  of  tlie  grand  jury,  in  the  Sullivan  and 
first  place,  assenting  to  the  accusation,  and  afterwards  by 
the  whole  petit  jury,  of  twelve  more,  finding  him  guilty 
upon  his  trial."  The  authority  of  this  passage  is  certainly 
confined  to  juries  sitting  on  capital  charges,  but  the  books 
do  not  warrant  any  such  distinction ;  and  as  one  of  the  petit 
jury  in  this  case  was  disqualified,  the  defendants  have  been 
found  guilty  by  eleven  jurors  only.  By  the  ^5th  Edw.  3, 
Stat.  5,  c.  3,  "  no  indictor  shall  be  put  on  inquests  upon  de- 
liverance of  the  indictees  of  felonies  or  trespass,  if  he  be 
challenged  for  that  same  cause  by  him  which  is  so  in- 
dicted." The  term  **  indictor"  does  not  mean  the  prosecutor 
merely,  but  the  grand  jury  also,  from  whose  finding  the 
indictment  derives  its  existence.  The  exceptionable  juror 
was  not  challenged  by  the  defendants,  for  the  objection  to 
him  was  not  discovered  until  after  he  had  been  sworn. 
[Lord  Denman  C.  J.  How  do  we  know  that  ?]  It  is  of 
the  most  vital  importance  to  the  trial  by  jury  that  no  grand 
juror,  whose  mind  has  been  prepossessed  by  statements 
entirely  ex  parte,  should  be  suffered  to  sit  afterwards  on  the 
petit  jury. 

Lord  Denman  C.  J. — ^The  subject  is  certainly  of  great 
importance,  and  ought  to  be  considered.  At  present  my 
opinion  is,  that  the  objection  should  have  been  made  the 
subject  of  challenge  to  the  juror.  If  he  had  disclosed  the 
objection  before  he  was  sworn  he  might  have  left  the  box. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  gave  judgment. — In  this  case 
the  juror  objected  to  was  not  challenged,  and  when  it  was 
proposed  that  he  should  leave  the  box  the  defendants  re- 
fused their  assent,  and  preferred  to  rely  on  their  strict  right. 

VOL.  I.  H 


The  QuEEv 

Sullivan 
and  others. 
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Under  these  circumstances  we  think  there  should  be  no 
rule. 

Rule  refused. 


Wednesday,  Cabnaby  V.  Welby,  Wbndovbb  and  others. 

Where  the  de-  TRESPASS  for  breaking  the  plaintiflTs  dwelling-house, 
trespass  for  en-  breaking  the  outer  door  thereof^  and  taking  his  goods. 
^?""Rj^P*^*°"  Pleas  :  1 .  Not  guilty  ;  2.  As  to  the  breaking  the  said  house, 
and  taking  his  that  the  plaintiff  was  not  possessed;  3.  That  the  said  house 
u£i"Sf  ^*'as  the  house  of  E.  W.  and  E.  C.  W. ;  4.  As  to  taking 
fieri  facias  and  the  said  goods,  that  they  were  not  the  property  of  the  plain- 
on,  the  re-        ^'^9  ^*  ^^  ^^  breaking  the  said  house,  breaking  the  outer 

plication,  ad-    door,  and  taking  the  goods,  that  a  writ  of  fieri  facias  was 

mitung  the  .  o  o         / 

issue  of  the       directed  to  the  defendant,  Welby,  as  sheriff  of  Lincolnshire, 

wnt  and  war-    ggainst  the  goods  of  one  Bower :  that  said  defendant  there- 
rant,  and  con-     *^  z'  ... 
eluding  with  de  upon,  by  virtue  of  this  writ,  made  his  warrant  to  defendant, 

res?duo*causffi'  Wendover,  as  his  bailiff;  that  divers  of  the  goods  of  Sower, 
was  held  not  to  liable  to  be  taken  in  execution  by  virtue  of  the  said  writ 
seizure  under  and  warrant,  were  in  the  said  dwelling-house;  that  there- 
thero.  upon  they,  as  such  sheriff  and  bailiff,  and  the  other  defend- 

ants in  their  aid  and  by  virtue  of  the  writ  and  warrant, 
broke  the  outer  door  because  entrance  was  refused,  and  took 
the  goods ;  6.  A  similar  plea  of  justification  under  the  writ 
and  warrant  as  to  all  the  damage  except  breaking  the  outer 
door. 

Replication  to  the  1st,  2d,  and  4th  pleas,  joining  issue. 
To  the  3d,  that  the  said  dwelling-house  was  the  dwelling- 
house  of  the  plaintiff,  and  not  of  the  said  E,  W.  and  £. 
C.  IV,  To  the  5th  plea,  admitting  the  delivery  of  the  writ 
to  the  sheriff,  and  of  his  warrant  to  the  bailiff  in  manner 
and  form  as  alleged  in  the  said  plea,  that  the  defendants 
committed  the  said  trespasses  de  injuria  sua  absque  residuo 
causae.     To  the  6th  plea  the  replication  was  similar. 

At  the  trial  before  Lord  Abinger  C.  B.,  at  the  Lent  as^ 
sizes,  1 837,  for  the  county  of  Lincoln,  the  plaintiff,  after  proof 
of  his  possession  and  of  the  trespass  by  the  defendants,  went 
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into  evidence  of  his  title,  and  endeavoured  to  shew  that  he 
became  lawfully  possessed  of  the  house  under  an  agreement 
or  lease  executed  by  Bower,  and  of  the  goods  by  purchase 
from  him.  The  defendants  called  no  witnesses,  but  it  was 
urged  on  their  behalf  that  the  transaction  between  Bower 
and  the  plaintiff  was  not  bon&  fide,  and  that  consequently 
ibe  goods  were  the  property  of  Bower,  and  were  lawfully 
taken,  and  the  house  lawfully  entered,  under  the  execution 
against  him.  His  lordship  directed  the  jury,  that  it  was 
admitted  on  the  pleadings  that  the  goods  were  taken  under 
the  writ,  that  the  only  question  therefore  was,  whether  the 
transaction  between  Bower  and  the  plaintiff  was  bon&  fide, 
so  as  to  transfer  to  him  the  property,  and  that,  unless  the 
jury  were  satisfied  of  this,  they  should  find  a  verdict  for  the 
defendants.    Verdict  for  the  defendants. 

Humfrejf,  in  the  following  Easter  term,  obtained  a  rule 

aisi  for  a  new  trial,  on  the  ground  that  the  plaintiff,  by 

proof  of  bis  possession  and  the  trespass  by  the  defendants, 

had  made  out  a  prim&  fiacie  case,  which  should  have  been 

answered  by  proof  of  seizure  under  the  writ  and  warrant; 

that  such  seizure  was  not  admitted,  Lucas  v.  Nockells  {a) ; 

and  that  even  if  the  plaintiff  had  failed  in  deducing  his  title 

to  the  goods,  the  jury  ought  to  have  been  directed  that  his 

primi  facie  case  of  possession  had  entitled  him  to  their 

verdict. 
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Welby 
and  others. 


Balguy,  and  Goulburn  Seijt.,  now  shewed  cause,  and 
contended  that,  as  the  plaintiff  had  set  up  a  title  which  had 
not  been  made  out  to  the  satisfaction  of  the  jury,  the  verdict 
could  not  be  disturbed;  that  he  could  not  have  stopped 
ibort  by  proof  of  possession,  as  the  title  to  the  goods  was 
in  issue,  and  the  replication  of  de  injuria  absque  residuo 
causae  admitted  not  only  the  writ  and  warrant  but  the 
seizure  under  them.  [Patteson  J.  In  Heath  v.  Milward{b) 
it  was  held,  that  evidence  of  possession  entitled  the  plain- 


(a)  10  fiing.  157. 


{b)  3  Bing.  N.  C.  98. 
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tiff  to  a  verdict  on  an  issue  as  to  his  possession  of  the 
close  trespassed  on,  although  in  that  case,  it  seems,  he  was 
not  contented  with  shewing  the  bare  possession,  but  went 
into  evidence  of  title  also.) 

Adams  Serjt.,  and  Hum/rej^,  contri.     The  jury  were  di- 
rected that  the  burden  of  proof  lay  on  the  plaintiff  to  prove 
the  goods  were  his  property,  whereas  it  was  enough  for  him 
to  shew  them  to  have  been  in  his  possession,  at  the  time  of 
the  trespasses.  Even  the  issue  on  the  4th  plea,  as  to  the  plain- 
tiff's property  in  the  goods,  was  substantiated  by  proof  of  his 
possession,  for  a  plea  of  no  property  means,  in  these  cases, 
no  property  as  against  the  defendants ;  Nicolk  v.  Bastard  {a). 
Now  the  defendants  in  this  case,  until  they  had  shewn  that 
the  seizure  was  made  under  the  writ  and  warrant  against 
the  goods  of  Sower,  were  wrong-doers,  against  whom  bare 
possession  is  property  enough ;  and  Lucas  v.  NockeUs  (6) 
is  decisive  to  shew  that  the  virtute  cujus  is  traversable,  and 
that  the  replication   de  injuria  does  not  admit  it.     [Lord 
Denman  C.  J.     In  that  case  it  was  shewn  that  the  seizure 
was  colourable,  but  it  was  not  denied  that  there  had  been 
a  seizure  of  some  kind.]     As  the  defendants  did  not  shew 
that  they  were  not  mere  wrong-doers,  their  plea  that  the 
goods  were  not  the  goods  of  the  plaintiff,  put  no  more  in 
issue  as  to  the  property  in  them  than  the  old  plea  of  not 
guilty ;  proof  of  peaceable  possession  by  the  plaintiff  throws 
it  on    the   defendant   to  justify   the   taking;    Ashmore  v. 
Hardy (c).     [Lord  Denman  C.  J.  You  chose  to  attempt 
to  prove  title,  ought  you  not  to  have  completed  your  case?] 
No,  the  defendants  had  no  right  to  question  it.     [Goulbuni 
Serjt.,  referred  to  the  former  report  of  Lucas  v.  Nockells{d), 
to  shew  that  the  replication  there  did  not  admit  so  much  as 
the  present  replication.] 

Lord  Denman  C.  J. — I  am  unwilling  to  come  to  the 


(a)  3  C.  M.  &  R.  659. 

[b)  10  Biog.  157. 


(c)  7C.&  P.  501. 
(rf)  4  Bing.  799. 
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conclusioD  that  the  jury  were  misdirected^  for  I  cannot  but 
think  that  they  have  disposed  of  the  case  fairly  on  the  merits.      ^ 

rk  ■  \yARllABT 

But  the  main  ground  for  the  rule  is,  that  the  learned  judge  v. 

told  them  that  the  seizure  under  the  writ  was  admitted,  and  ^^^  otbm . 
the  authority  of  Jmcos  v.  Nockells(a)  shews  that  he  was  mis- 
taken. The  distinction,  which  I  suggested,  that  there  the 
seizure  was  not  allowed  to  be  denied  altogether,  but  that  it 
was  merely  shewn  to  be  colourable,  does  not  appear  to  be 
well  founded. 

Patteson  J. — I  am  sorry  to  come  to  the  same  conclu- 
sion.     According  to  Heath  v.  Milwardib)^  the  issue  on  the 
second  plea  was  simply  whether,  at  the  time  of  the  trespass, 
the  plaintiff  was  possessed  of  the  house ;  he  evidently  was 
so  possessed,  and  it  was  attempted  at  the  trial  to  raise  the 
question,  whether  or  not  his  possession  was   fraudulent. 
The  issue  on  the  4th  plea  Mas,  vrhether  the  goods  were  tlie 
plaintiff's ;  this  issue  is  in  terms  as  to  the  plaintiff's  pro- 
perty, and  is  in  that  respect  distinguishable  from  the  others. 
The  plaintiff  at  the  trial  did  not  rely  on  his  mere  possession, 
though  he  had  better  have  done  so  than  have  gone  on  to 
establish  his  title  and  fail ;  but  it  may  now  be  fairly  said 
that  he  did  not  altogether  fail  as  to  title,  and  that,  as  his  evi- 
dence on  that  point  left  the  case  doubtful,  his  claim  on  the 
ground  of  possession  should  have  been  allowed  to  prevail. 
Certainly  after  the  possession  of  the   plaintiff  was  once 
established,  the  defendants  were  in  the  situation  of  mere 
wrong-doers.     As  a  matter  of  evidence  I  should  say  that 
the  delivery  of  the  writ  and  warrant  were  strong  facts,  but  it 
Was  put  in  the  direction  of  the  learned  judge  that  the  seizure 
was  admitted  on  the  pleadings.     Now  the  case  cited  (</) 
proves  that  it  is  competent  to  the  plaintiff,  under  a  replica- 
tion like  the  present,  to  shew  that  a  seizure  was  colourable ; 
if  so,  it  must  be  open  to  him  to  deny  that  there  has  been  any 
seizure  at  all,  and  the  onus  would  of  course  lie,  as  in  this 
case,  on  the  defendant,  who  asserts  the  affirmative. 

(a)  Jjtcai  V.  Nockelis,  10  feng.  157.  (6)  3  Bing.  N.  C.  98. 
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Williams  J. — Whatever  may  be  the  case  as  to  the 
issue  on  the  4th  plea,  as  to  the  property  in  the  goods,  it  is 
enough  to  entitle  the  plaintiff  to  a  new  trial  that  there  has 
been  a  misdirection  in  this  respect — that  the  plaintiff  proved 
himself  in  possession  of  the  house,  and  did  not  by  his  re- 
plication admit  that  which  the  learned  judge  conceived  him 
to  admit — the  proceedings  under  the  writ  and  warrant. 


Coleridge  J. — The  whole  question  turns  substantially 
on  the  ruling  of  the  learned  judge  as  to  the  extent  of  the 
admissions  made  in  the  replication  de  injurid  &c.  For  the 
reasons  given,  I  think  he  was  wrong.  If  then  it  is  to  be 
taken  that  the  seizure  under  the  writ  was  traversed,  it  is 
clear  that  no  proof  of  it  was  submitted  to  the  jury,  so  that 
the  5th  and  6th  pleas  may  be  struck  out  of  the  record. 
Treating  the  case  in  this  view,  there  was  possession  on  the 
one  hand,  and  that  which  was  a  wrongful  entry  on  the  other. 
With  reference  then  to  proof  of  property,  I  think  that  the 
plaintiff  proved  enough  against  the  defendants  as  mere 
wrong-doers.  That  is  clear  as  to  the  house,  and  I  think, 
although  it  is  unnecessary  to  say  so,  that  he  proved  quite 
property  enough  in  the  goods. 

Rule  absolute. 


Wednesday^ 
Nov,  2Ut. 

In  trover  by 
the  assignees 
of  a  bankrupt 
a  plea  denjing 
that  they  are 
such  assignees 
puts  in  issue 
the  petitioning 
creditor's  debt 
and  the  act  of 
bankruptcy. 


BucKTON  and  another,  Assignees  of  Mason,  a  Bankrupt^ 

V.  Frost. 

XROVER.  Plea  (among  others)  that  plaintiffs  were  not 
assignees  of  Mason,  and  issue  thereon.  On  the  trial  before 
Alderson  B.,  at  the  York  Lent  assizes,  1837,  the  plaintiffs 
proved  the  appointment  of  the  plaintiffs  as  assignees.  It 
was  contended  that,  under  the  above  issue,  they  v\«ere  also 
bound  to  prove  the  petitioning  creditor's  debt  afTd  the  act 
of  bankruptcy.   This  they  were  unable  to  do.    The  learned 
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judge  directed  a  verdict  to  be  entered  for  the  plaiDtiffs,  aud 
reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 
Verdict  for  the  plaintiffs. 

Cresswell,  in  the  following  term,  having  obtained  a  rule 
Dui  to  enter  a  nonsuit. 
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18S8. 


BUCKTON 

and  another 

V, 

Frost. 


Alexander  and  Wightman,  who  appeared  to  shew  cause, 
admitted  that  the  very  point  had  been  decided  against  them 
by  the  Court  of  Common  Pleas,  in  Butler  v.  Hobson  (a). 

Per  CuBiAM  (b). — We  are  bound  by  that  decision. 

Rule  absolute. 

(a)  4  Biug.  N.  C.  290. 

(i)  Lord  Denman  C.  J.fPaUetonffFiUiams,  and  Coleridge  Js. 


Fenton  v.  The  Dublin  Steam  Packet  Company.       Wednezday, 

Nw,2Ut. 
Declaration,  that  on  &c.  the  plaintiff  was  possessed  A  stcam-ves- 

of  a  vessel  called  a  keel,  being  on  the  river  H  umber,  and  the  charter-party 

defendants  were  possessed  of  a  certain  steam-vessel  in  the  said  f^^  ^^^  months, 
1   t         •       1    •  1         •  1     J    I  the  owners  to 

nver,  and  then,  by  their  servants  and  marmers,  had  ttie  care,  keep  it  in  or- 

direction.  and  management  of  the  same  :  yet  the  defendants,  °®''» '°'' '"®    ^ 
'  ^  o  '  -^      ^        ^  conveyance  of 

not  regarding  their  duty  8cc.,  on  Sec,  by  their  said  servants  goods  &c. 
ind  mariners,  took  so  little  care  of  their  said  steam-vessel  in  castle  and" 
tbe  direction  and  management  of  the  same,  that  the  same,  Goole,  or  such 
tiirough  the  negligence  &c.  of  the  said  servants  &c.,  with  station  as  the 
great  force  struck  and  sunk  the  vessel  of  the  plaintiff,  &c.  charterer 

might  from 
&C.  time  to  time 

Pleas,  1.  Not  guilty.    2.  That  at  the  time  when  &c.  the  SlJ'P'^yl''"-, 

'  o       J  X  ne  crew  were 

appointed  by 
the  owners, 
botpaid  by  the  charterer,  who  was  also  to  pay  all  disbursements.    The  charterer  did 
liot  interferie  with  the  navigation  of  the  vessel,  but  while  he  was  on  board,  through 
cbe  Dcgligeiioe  of  the  crew,  it  ran  against  and  injured  the  plaintiff's  keel  :««>Held,  on  ac- 
tion brought  against  the  ownersi  that  they  were  liable. 
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1838.  defendants  had  not  the  possession  of  the  said  steam- vessel, 
and  the  care,  direction,  and  management  of  the  same  by  their 
servants  and  mariiiersi  or  otherwise,  in  manner  as  in  the  de* 
Stj^mPacket  c'aration  alleged.  Issue  thereon. 
Company.  At  the  trial  before  Alderson  B.  at  the  Lient  assizes,  ISS?* 
for  the  county  of  York,  the  plaintiff  having  adduced  evidence 
to  shew  that  on  the  SOth  October,  1833,  his  keel  was  sunk 
by  the  steam-vessel  of  the  defendants  having  been  negli- 
gently driven  against  it^  the  defendants  put  in  evidence  the 
following  memorandum  for  a  charter-party. 

«  32d  Sept.  1834. 
*'  It  is  this  day  mutually  agreed  between  the  City  of  Dublin  Steam 
Packet  Company,  owners  of  the  good  ship  &c.,  (the  steam-vessel  in 
question,)  on  the  one  part,  and  John  DaiU,  &c.  on  the  other  part,  that  the 
said  company  agree  to  charter  with  J,  D,  the  said  steamer  for  the  space 
of  six  months,  to  be  paid  for  same  at  and  after  the  rate  of  20/.  per 
week,  the  owners  to  keep  the  vessel  in  good  and  sufficient  order,  for 
the  conveyance  of  goods,  merchandize,  and  passengers,  to  run  from 
Newcastle  and  Goole,  or  any  other  coasting  station,  which  the  said 
J,  X).  may  from  time  to  time  employ  the  said  vessel  in,  the  said  J.  D. 
to  pay  all  disbursements  incident  to  the  working  the  said  steamer,  in- 
cluding harbour  dues,  pilotages,  seamen's  and  captain's  wages,  and 
coals  and  oil,  tallow  &c.,  for  engines,  and  to  insure  the  vessel  for  3000/. 
The  policy  to  be  deposited  with  the  company  before-named." 

Tlie  memorandum  then  provided,  that  at  the  end  of  the 
six  months  the  vessel  might  be  engaged  for  a  further  period 
at  26/.  a  week,  subject  to  the  same  payments  and  conditions 
as  before.  The  captain  of  the  steam-vessel  then  proved 
that  he  himself,  the  crew,  and  engineers,  were  appointed  by 
the  defendants  or  their  agents,  but  that  they  were  all  paid 
by  Daib,  the  charterer;  that  he  obeyed  the  orders  of 
Dails  as  to  where  the  vessel  Mas  to  go,  but  not  as  to  the 
mode  of  navigation:  that  at  the  time  of  the  accident 
Dails  was  on  board,  and  that  the  vessel  was  going  by  his 
direction  to  Newcastle.  It  was  contended  that,  under  these 
circumstances,  the  defendants  were  not  chargeable  for  the 
injury  occasioned  while  the  vessel  was  under  the  manage- 
ment of  persons  who  were  the  servants  of  the  charterer  and 
not  of  the  owners.  Leave  was  given  to  the  defendants  to 
move  to  enter  a  nonsuit.     Verdict  for  the  plaintiff. 
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Aicherley  Serjt.|  in  the  following  Easter  terni|  having  ob-         1838. 
Uioed  a  rule  nisi. 


Fbnton 


V. 


Alexander t  Baities,  and    Wort  ley  now   shewed  cause,  steam  Packet 
The  owners  are  liable  for  the  injury  occasioned  by  the  un-      Company, 
ikilful  navigation  of  their  vessel  while  under  the  control  of 
their  servants.    The  question  in  all  cases  like  the  present  is, 
whose  servants  did  the  wrongful  act  ?     Clearly  the  servants 
of  the  company.    They  were  appointed  by  the  company, 
and  the  express  stipulation  in  the  charter-party  was  requi- 
site to  give  them  any  claim  on  the  charterer  for  wages.     It 
may  be  observed  also,  that  the  owners  restricted  the  course 
of  the  vessel  to  coasting,  and  reserved  to  themselves  a  right 
to  enter  it  for  the  purpose  of  repairing,  so  that  they  had 
not  abandoned  all  control  over  it ;  and  the  captain  said  he 
recognised  in  the  charterer  no  authority  to  direct  in  what 
manner  it  was  to  be  navigated.     It  is  certainly  most  con- 
venient for  the  public  that  the  owners  should  be  held  liable, 
for  they  are  easily  ascertained   by  means  of  the  registry. 
Many  cases,  in  which  the  question,  whether  the  owners  or 
the  charterers  were  liable  to  third  parties,  has  been  decided 
against  the  charterers,  were  cases  of  contract,  and  decided 
solely  on  the  ground  of  the  privity  subsisting  between  them 
and  such  third  parties ;  as  Hutton  v.  Bragg  (a),  dewberry 
V.  Colvin{b\  Reeve  v.  Davis (c),  and  James  v.  Jones  {d)^ 
which,  though  in  form  an  action  of  tort,  was  substantially 
on  ao  express  contract  with  the  charterers.    And  even  in 
this   class   of  cases   there    are   many   authorities  that  the 
owners  are  bound  to  pay  for  necessaries  supplied  to  the 
ship,   without  their  knowledge,  and  without  their  being 
known  to  the  person  who  supplied  them.  Rich  v.  Coe  (e).  But 
Fkicher  v.  Braddick  (f)  is  a  direct  authority  upon  the  point 
now  under  discussion.     There  the  ship  of  the  defendants^ 

(o)  7  Taunt.  14.  p.  20;  S.  C.  3  Esp.  27. 

{h)  7  Bing.  190.  (c)  Cowp.  686. 

(c)  1  A.  &  £.  312.  (/)  2  New  Rep.  182. 
id)  Abbott  00  Ship.  5th  edit. 
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1838.  at  the  time  of  the  injury  complained  of,  was  under  charter 
to  the  Commissioners  of  the  Navy^  who  had  put  on  board  of 
her  a  commander  of  the  navy ;  he  was  then  in  command  of 

Ste^m  Packet  ^^^'^  ^"^  *^  ^^^  stipulated  by  the  charter-party  that  the 
Company,  master  and  the  crew  to  be  supplied  by  the  defendants  were 
to  be  under  his  control.  The  injury  was  occasioned  by  the 
persons  on  board  the  defendants'  ship  having  too  much 
cable  out,  and  the  defendants  were  held  to  have  been  pro* 
perly  sued.  It  may  be  said  that  in  that  case  the  charterers 
were  not  bound  to  pay  the  wages  of  the  crew.  The  dis« 
tinction  is^  however,  quite  immaterial,  the  crew  in  either  case 
were  the  servants  of  the  defendants,  and  under  their  control, 
and  if  the  charterer  in  this  case  had  refused  to  pay  be 
would  not  be  liable  to  the  crew  for  non-payment,  but  to  the 
owners.  In  Laugher  v.  Pointer  (a),  where  this  Court  was 
equally  divided  on  the  question  whether  the  owner  of  a 
carriage,  drawn  by  horses  hired  for  the  day  from  a  stable- 
keeper,  who  supplied  the  driver,  was  liable  for  an  injury 
done  by  negligent  driving,  Abbott  C.  J.,  who  was  of  opinion 
that  he  was  not  liable,  put  the  very  case  of  the  present  de- 
fendants by  way  of  illustration.  "  Let  me  put  the  case  of  a 
ship  hired  and  chartered  for  a  voyage  on  the  ocean  to  carry 
such  goods  as  the  charterer  may  think  fit  to  load,  and  such 
only.  Many  accidents  have  occurred  from  the  negligent 
management  of  such  vessels,  and  many  actions  have  been 
brought  against  their  owners,  but  I  am  not  aware  that  any 
has  ever  been  brought  against  the  charterer,  though  he  is  to 
some  purposes  the  dominus  pro  tempore  ;*'  and  he  pro- 
ceeds to  give  as  a  reason  for  the  invariable  immunity  of  the 
charterer,  that  the  crew  had  never  been  deemed  his  ser- 
vants. Litlledale  J.  employs  the  same  illustration.  [Pat" 
teson  J.  None  of  the  judges  in  that  case  held  that  the 
stable-keeper  was  not  liable,  but  merely  that  the  hirer  was 
not.]  In  Smith  v.  Lawrence  (i)  Lord  Tenterden  C,  J.  ad- 
hered to  his  opinion  expressed  in  the  case  last  cited.  There 

(«)  5B.&C.546;iS.C.8D.&R.556.  (()  2Mann.S(R.  1. 
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the  owner  of  a  carriage  hired  of  a  stable-keeper,  for  the  day,         1838. 

post  horses  and  postilions  to  take   him  from  London  to 

Epsom  ;  the  stable-keeper  was  held  responsible  for  damage 

occasioned  by  the  negligent  driving  of  his  servants :  Ho/-  «  ^^y*'*' 

JOG  o  '  Steam  Packet 

royd  J.,  who  had  differed  from  Abbott  C.  J.  in  the  former  Company. 
case,  concurring  in  the  decision.  In  Dean  v.  Hogg  {a), 
where  the  defendant  had  hired  a  steam-boat  for  an  excur- 
sion to  Richmond,  and  the  owner's  captain  was  to  navigate  the 
vessel,  it  was  held  that  the  defendant  had  not  such  a  posses- 
sion as  to  justify  the  ejection  of  a  stranger  whom  the  captain 
had  allowed  to  come  on  board.  But  Fktcher  v.  Braddick  (b) 
is  a  decisive  authority,  and  a  much  stronger  case  than  this, 
for  there  the  defendant's  servants  were  to  obey  an  officer 
appointed  by  the  charterer,  whilst  here  they  had  the  exclu- 
sive control  and  management. 

Atcherley  Seijt.  and  Wightman,  contr^.  The  liability  of 
the  defendants  does  not  depend  upon  the  facility  of  proof 
against  them,  but  upon  the  nature  of  the  contract  between 
them  and  the  charterer.  On  this  the  charter-party,  which 
creates  the  rights  and  liabilities  of  the  parties  to  it  respec- 
tively, must  speak  for  itself,  and  it  cannot  be  controlled  for 
this  purpose  by  extraneous  evidence.  With  reference  then 
to  that  instrument  alone,  to  whom  was  the  possession  and 
dommion  of  the  offending  vessel  committed  ?  to  the  char- 
terer, undoubtedly.  He  is  to  employ  it  for  his  own  benefit, 
*'  to  and  from  Newcastle  and  Goole^or  any  other  coasting  sta- 
tion which  the  said  J.  D.  may  from  time  to  time  employ  the 
vessel  in,"  and  he  is  to  insure,  and  to  pay  all  disbursements, 
and  the  wages  of  the  crew.  This  last  circumstance  is  most 
material,  and  the  judgment  of  Mansfield  C.  J.  in  Fletcher 
V.  Braddick  {b),  proceeds  upon  it.  "  As  far  as  appearances 
went,"  he  says,  '*  the  defendants  continued  the  owners  at 
the  time  of  the  loss,  for  they  paid  the  master  and  sailors 
which  they  had  put  on  board."  In  Dean  v«  Hogg  {a)  also, 
where  the  owners  were  considered  to  retain  possession  of 

(a)  10  Bmg.  345.  (6)  2  New  Rep^  182. 
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1838.         the  hired  boat^  they  had  to  pay  the  persons  employed  in 
p  navigating  it,  and  it  was  hired  only  to  carry  a  party  from  one 

V,  certain  point  to  another.     Hutlon  ▼•  Bragg  {a\  Vallejo  v. 

Steam  Packet  ^/'^der(b),  and  Scott  v.  Scott  {c),  are  authorities  to  shew 
Company,  that  the  defendants  in  this  case  were  out  of  possession. 
The  ship-owner  and  not  the  charterer  has  been  made  liable 
for  a  loss  of  gold  sent  by  a  ship.  Parish  v.  Crawford  (d)  ; 
but  in  Christie  v.  Lewis  (e)  that  case  is  treated  as  overruled. 
The  ship  in  this  case  was  under  demise,  and  the  crew  taken 
with  it,  so  that  the  owners  were  no  more  responsible  than  the 
owner  of  a  furnished  house,  whose  servants  are  taken  with 
it,  could  be  responsible  for  their  acts  as  long  as  the  house 
and  servants  were  under  the  control  of  a  tenant.  [Lord 
Deimian  C.  J.  Suppose  the  vessel  had  been  navigated  so  un- 
skilfully that  the  charterer  was  thrown  overboard,  whom  could 
the  charterer  sue  ?]  Not  the  owners.  The  question  raised  by 
the  issue  is,  whether  the  defendants  were  in  possession,  and 
it  is  clear  from  the  demise  that  they  had  put  themselves  out 
of  possession.  [Patteson  J.  The  charter-party  says  nothing 
about  repairs,  but  merely  that  the  owners  are  to  keep  the 
vessel  in  good  order  for  the  conveyance  of  goods  8lc.,  and 
the  charterer  is  to  pay  all  disbursements  incident  to  the 
working.  As  I  understand  this  it  does  not  mean  that  he 
was  to  provide  whatever  might  be  wanted,  but  rather  that 
the  owners  were  to  do  so,  and  were  afterwards  to  be  reim- 
bursed by  him.] 

Lord  Denman  C.  J. — The  question  is  not  whether  the 
charterer  is  liable,  but  whether  the  owners  are.  Although 
they  have  let  the  vessel  they  derive  a  benefit  from  so  doing, 
and  have  chosen  to  engage  servants  of  their  own  for  the  ordi- 
nary navigation  of  it.  We  must  take  it  that  the  accident 
happened  in  the  course  of  ordinary  navigation ;  the  char- 
terer might  undoubtedly  have  made  himself  liable  by  any 
interference,  but  nothing  of  this  sort  appears,  and  we  may^ 

(a)  r  Taunt.  U.  {d)  2Str.  1951. 

(b)  Cowp.  143.  (e)  S  B.  &  Bing.  421. 
(e)  3  Stark.  Ca.  438. 
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I  tbink,  hold  that  this  action  is  properly  brought  against  the 

owners,  without  impugning  any  previous  authorities.  Fbmton 
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Patteson  J. — It  is  conceded   that  the  accident  hap-  SteamPacket 

pened   through   the  negligence  of  the  crew ;  so  that  the      Company, 
real  question  is — whose  servants  were  they  ?    They  might 
for  some  purposes  be  the  servants  of  both  parties,  so  that 
the  holding  of  Holroyd  and  Bayley  Js.  in  Laugher  v.  Poiti- 
ter  (a),   has  no  very  certain  bearing  on  the  present  issue. 
Those  learned  judges  held  that  the  hirer  of  the  job  horses 
wa$  liable,  but  that  does  not  involve  a  decision  on  their 
parts  that  the  owner  of  them  was  not  liable  (&).     It  is  said 
that  the  issue  here  is  in  terms  whether  the  defendants  were 
possessed  of  the  vessel ;  it  is  clear  that  they  were  possessed 
if  the  servants  navigating  it  were  their  servants,  so  that  the 
same  question  recurs — whose  servants  were  they  ?     Look- 
ing at  the  charter-party  itself  I  have  no  doubt  they  were 
the  servants  of  the  owners  of  the  vessel.    The  charterer  is 
to  pay  disbursements,  but  is  not  required  to  provide  any 
tUog;  he  is  to  pay  wages,  but  is  not  required  to  appoint 
servants  ;  the  inference  is,  that  the  owners  were  to  provide 
every  thing,  and  to  have  servants  of  their  own  choosing. 

WiLUAMS  J. — The  single  question  in  this  case,  as  hi 
every  other  of  the  same  kind,  is  a  question  of  fact — under 
whose  control  was  the  vessel  at  the  time  of  the  injury  com- 
plained of?  That  question  is  to  be  solved  by  ascertain- 
ing whose  servants  had  the  direction  and  management  of 
the  vessel,  for  there  is  no  imputation  alleged  against  the 
charterer,  either  of  interference  or  negligence,  at  that  par- 
ticular time.  The  charter-party  in  itself,  fairly  construed, 
implies  that  they  were  the  servants  of  the  owners,  who 
might  consider  it  essential  to  have  in  their  own  hands  the 
appointment  of  the  engineer  and  others  of  the  ship's  com- 

(«)  5  B.  &  C.  546;  S,  C,  8  D.  to  be  doubted   that  the  injured 

Hr  R.  656.  party  may   sue  the  owner  of  the 

(6)  See  the  judgment  of  Abbott  horses." 
C.  J.  p.  580.    ''  It  does  not  seem 
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pany,  and  the  provision  studiously  introduced,  that  their 
wages  are  to  be  paid  by  the  charterer,  would  probably  have 
been  omitted  if  he  had  the  appointment  of  them. 

Coleridge  J. — The  question  turns  on  the  language  of 
the  issue,  which  is,  whether  the  defeudants  had  the  posses- 
sion and  control  of  the  steam-vessel ;  so  that  evidence  of 
the  actual  facts  cannot  be  excluded,  whatever  may  be  the 
rights  of  the  parties  inter  se  under  the  charter-party.  In 
point  of  fact,  the  crew  were  appointed  by  the  owners,  who 
therefore  must  be  considered  in  possession  by  their  servants. 
On  the  other  hand,  if  the  evidence  is  excluded,  and  the 
charter-party,  which  I  admit  must  govern  the  rights  of  the 
parties  to  it  inter  se,  be  alone  referred  to,  the  same  conclu- 
sion follows.  That  instrument  shews  that  the  owners  had 
also  a  right  to  be  in  possession,  and  that  they  purposely  re- 
tained in  their  own  hands  a  certain  dominion  over  the  vessel 

chartered. 

Rule  discharged. 


Thurtday, 
Nov,  2^d. 

Although  a 
party  applying 
for  a  criminal 
information 
must  show 
himself  to  be 
an  innocent 
party,  yet  the 
Court  made 
a  rule  absolute 
for  such  infor- 
mation against 
the  publisher 
of  a  libel, 
which  aiiected 
several  parties, 
notwithstand- 
ing that  the 
character  of 
the  person 
principally  at- 
tacked, and  on 
whose  affidavit 
(among  others) 


The  Queen  v.  Gregory. 

Sir  W.  W.  FOLLETT,  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisi  for  a  criminal  information  against  the  de- 
fendant for  a  libel  published  in  the  Satirist  newspaper^  where- 
in it  was  alleged  that  the  marriage  of  the  present  Marquess 
and  Marchioness  of  Blandford  was  void,  and  the  issue  ille- 
gitimate, on  the  ground  of  the  Marquess  having  previously 
introduced  a  lady  in  Scotland  as  his  wife.  The  rule  was  ob- 
tained OH  the  affidavits  of  Lord  Blandford^  Lord  Sunder^ 
land  his  eldest  son,  a  minor  of  1 7  years  of  age,  Lord  GaU 
loTcoy,  brother  of  the  present  Marchioness,  and  others. 
Counter-affidavits  were  filed,  by  which  it  was  stated  that 
Lord  Blandford  had,  in  1817,  formed  a  connection  with  a 
young  lady  of  the  name  of  Latv,  and  that  a  simulated  mar- 
riage had  taken  place  between  them,  after  which  they  lived 

the  rule  nisi  had  been  obtained,  was  impeached  on  shewing  cause. 
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together  as  Captain  and  Mrs.  Lawson,  and  went  to  Scotland,         1838. 

where  they  also  lived  as  man  and  wife.  ^    ^ 

.     .  The  Queen 

Affidavits  in  answer  were  filed  by  Lord  Blandford,  deny-  v. 

mg  that  they  had  ever  lived  together  as  man  and  wife,  and     G*^^®^^' 
stating  that  he  had  always  gone  by  the  name  of  Lord  Bland^ 
ford,  and  no  other,  during  the  time  he  cohabited  with  her. 

The  libel  was  as  follows : — *'  Some  20  years  back  the 
Marquess  of  Blandford  eloped  with  a  lady,  the  daughter  of 
t  wealthy  merchant,  from  Ireland,  with  whom  he  lived  for 
several  years — some  part  of  the  time  in  Scotland,  where  she 
was  received  as  his  wife.  By  this  lady  he  had  a  daughter, 
oowliviDg.  Assuming  the  Scotch  contract  to  amount,  which 
it  does,  to  a  valid  marriage,  one  thing  is  quite  clear,  that  the 
confirmation  of  the  marriage  in  Scotland  invalidates  the  mar- 
inige  of  the  Marquess  with  the  daughter  of  the  Earl  of  Gal" 
lowoy,  and  bastardizes  the  offspring  of  that  marriage." 

Sir  J,  CampbeU  A.  G.  shewed  cause  on  the  facts  in  the 
affidavits,  and  also  contended  that  by  the  practice  of  the 
Court,  as  Lord  Blandford  did  not  appear  with  clean  hands 
m  the  case,  he  was  not  entitled  to  special  protection. 

Sir  W.  W.  FoUett  and  R.  V,  Richards,  contr^,  submitted 
that  even  if  Lord  Blandford  did  not  stand  entirely  clear, 
there  were  other  parties  on  whose  behalf  the  application 
vas  made,  and  against  whom  no  imputation  rested,  namely, 
Lord  Sunderland,  the  son  of  the  Marquess,  and  Lord  Gal" 
loway,  the  brother  of  the  Marchioness. 

Lord  Dbnman  C.J. — If  this  application  had  been  made 
OD  behalf  of  Lord  Blandford  alone,  I  for  one  would  never 
have  consented  to  its  being  made  absolute.  But  there  are 
other  parties  outraged  by  this  libel,  who  are  fully  entitled 
to  the  protection  of  the  Court,  and  on  their  behalf,  there- 
fore, the  rule  must  be  absolute. 

Patteson,  Williams,  and  Coleridge  Js.  concurred. 

Rule  absolute. 
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Thundai/f  The  QuEEN  V.  Lewis. 

Nov,  22rf,        D  .         . 

1.  In  nn  or-  -^USBYy  in  Michaelmas  term,  1837,  had  obtained  a  rule 

der  of  affilia-    calling  upon  the  prosecutors  to  shew  cause  why  an  order  of 
.&  5  Will,  4,     sessions^  made  on  the  29th  June  preceding  (hereinafter  set 
c.  76, 8. 72,  It  Qyj^  should  not  be  quashed  for  the  insufficiency  thereof, 
sanr  that  the         By  the  order  it  appeared^  that  at  the  Montgomeryshire 

contain  an  ex-  ^^^^^i*  quarter  sessions^  1837)  the  following  order  was  made : 
press  adjudi- 

B  is  the  f  th  *        "  Penstrowed      ^     In  the  matter  of  the  application  of  the  over- 
of  the  child ;  ^S^^  /seers  of  the  poor  of  the  parish  of  Penstrowed  for 

an  order,  fol-  Richard  Lewis, )  an  order  upon  one  Richard  Lewit,  of  Monghtre, 

lowing  the  in  the  said  county,  to  reimburse  the  said  overseers  for  the  maintenance 
words  ot  the  ^^^  support  of  the  female  bastard  child  of  one  Elizabeth  Jonetf  charge- 
statins  that  the  °^'^  '^  ^^^  ^^^^  parish,  and  born  on  the  third  day  of  October  last, 
justices  "being  Whereas  it  appears  to  this  Court,  that  owing  to  the  said  Richard  Lewis 
satisfied''  that  having  kept  out  of  the  way  to  avoid  being  served  with  fourteen  days* 
jjl.  ij.  18  the  notice  of  this  application,  the  said  overseers  have  not  had  sufficient 
q\^j^i  *  time  to  give  such  notice :    It  is  ordered,  that  the  hearing  of  such  ap- 

2.  It  is  suf-  plication  be,  and  the  same  is  hereby  deferred  to  the  next  general  quar- 

ficieut  also        ter  sessions  of  the  peace  to  be  holdcn  for  this  county/' 
that  the  order 

states  general-      ^j  the  Midsummer  quarter  sessions,  1837,  the  following 

J  y    CO&L  Clio 

child  is  charge-  order,  being  the  one  in  question,  was  made  : 

parish  makine       '^  Whereas  the  overseers  of  the  poor  of  Penstrowed  did,  on  the  2nd 

the  applica-      day  of  May  last,  give  due  notice  to  Richard  Lewisy  late  of  Monghtre,  in 

tiou,  by  reason  the  said  county,  labourer,  of  their  intention  to  apply  to  this  Court  for 

of  the  mothers  ^„  order  upon  him  the  said  Richard  Lewis,  as  the  putative  father  of  a 

3  Where  a    ^^^^'"  female  bastard  child,  of  which  one  Elizabeth  Jones  was  then 

child  became    iatdy  delivered,  and  which  had  then  lately  become  chargeable  to  the 

chargeable  on    said  parish,  to  reimburse  the  said  parish  for  the  maintenance  and  sup- 

the  6th  March,  pQj.^  gf  the  said  child ;  and  the  said  overseers  having  now  made  such 

.^     p  '  application  accordingly,  and  the  said  Richard  Lewis  being  at  the  same 

sessions  made    ^^^^  here  present,  and  it  being  now  duly  proved  to  this  Court,  in  the 

an  order  that     presence  and  hearing  of  the  said  Ricliard  Lewis,  that  the  said  child  was 

an  application  qq  (be  26th  day  of  October  last,  at  the  parish  aforesaid,  born  a  bastard 

the  cWld  ^"^     °^  ^^^  ^^y  °^  ^^^  ""**  Elizabeth  Jones,  and  that  the  said  child,  on  the 

should  be  de-    ^^^  ^°y  °^  March  last,  by  the  inability  of  its  said  mother  to  provide  for 

ferred  to  the     its  maintenance,  became,  and  from  thence  hitherto  hath  been,  and  still 

next  Midsum-  is,  chargeable  to  the  said  parish,  and  that  he  the  said  Richard  Lewis  is 

mer  sessions,     ^^^  ^^^^^^  „f  jj,g  j^jj  g|ji|j  .^^^^  ^y^^  evidence  of  the  said  Elizabeth  Jones 

on  account  of 

the  putative 

father  keeping  out  of  the  way  : — Held,  that  the  order  of  affiliation  made  at  the  latter  ses- 
sions was  not  too  late. 
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haying  been  corroborated  in  divers  material  particulars  by  other  tes-  1838. 

tinionj,and  this  Court  having  heard  all  parties,  and  being  satisfied  that        V^v^m/ 

the  said  Rkhard  Lewit  is  reallj  and  in  truth  the  father  of  the  said  child.     The  Queev 

and  it  appearing  to  this  Court  to  be  just  and  reasonable,  under  all  the  v* 

circamsunces  of  the  case,  that  the  said  Lewis  should  pay  unto  the         L^^wis. 

OTerseers  of  the  said  ^  parish  for  the  time  being  such  sura  or  sums  of 

money  as  they  have  expended  or  may  from  time  to  time  hereafter, 

during  the  time  hereinafter  limited,  expend  for  the  maintenance  and 

support  of  the  said  bastard  child,  not  exceeding  the  sum  of  Is.  4d.  per 

week.    This  Court  doth  therefore  hereby  order  that  the  said  Richard 

Ltwii  do  forthwith  pay  unto  the  said  overseers  the  sum  of  1/.  Bi.  4d, 

by  them  expended  for  the  maintenance  &cc,  of  the  said  child  to  the 

present  day,  and  also  weekly  and  every  week  henceforth,  until  the  said 

child  ahall  attain  the  age  of  seven  years  (if  the  said  child  shall  so  long 

live  and  continue  to  be  chargeable  to  the  said  parish),  such  sum  or  sums 

as  shall  be  weekly  expended  by  or  on  behalf  of  the  said  parish,  for  the 

maintenance  Sec.  of  the  said  child  during  the  time  last  aforesaid,  not 

exceeding  the  sam  of  Is.  4d.  in  each  and  every  week  &c.*' 

Jetvis,  on  a  former  day  in  this  term  (a),  appeared  to  sup* 
port  the  order,  but  by  consent 

Bu$by  was  first  heard  against  the  order.  First,  this 
order  contains  no  adjudication  that  the  defendant  is  the  pu- 
tative father  of  the  bastard  child ;  this  was  clearly  necessary 
under  the  old  law ;  The  King  v.  Piits  (&)  ;  and  there  is  no- 
thing  in  the  4  &  5  fVlll.  4,  c.  76,  s.  72,  to  make  it  less 
necessary  now.  The  order  in  question  appears  to  have 
followed  the  words  of  that  section,  without  having  observed 
its  spirit.  The  proper  form  to  be  adopted  in  this  case 
is  given  io  D^Oyhfs  and  Williams^  edition  of  Burn^  vol.  i. 
p.  358,  where  the  fact  is  expressly  stated.  The  King  v. 
Kenwarthy  (c)  is  an  illustration  of  the  strictness  required 
in  setting  out  an  express  adjudication.  Secondly,  By  sec- 
tion 71,  a  bastard  bom  after  the  passing  of  the  act,  is  to 
follow  its  mother's  settlement;  it  therefore  should  have 
been  shewn  in  the  order  where  the  mother's  settlement  is, 
for  non  constat  that  the  parish  of  Penstrowed  is  liable  at 
all.     [Patteson  J.  Belonging  to  a  parish  and  being  charge- 

(fl)    Nov.    loth,    before    Lord         (b)  2  Dougl.  662. 
Jknman  C.  J.,  PatUton,  Williams         (c)  1  B.  &  C.  711 ;  5.  C.  3  D,& 
snd  Coleridge  Js.  R.  1 73. 

VOL.  I.  I 


Lewis. 
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1838.         able  to  a  parish^  are  two  different  things.  Suppose  the  mother 

r^L    .^f^"^      had  no  settlement,  or  that  she  lived  100  miles  from  her  set- 
The  Queen  .  .  . 

V.  tlement,  would  not  her  child  be  chargeable  in  the  parish 

where  she  lived,  and  could  not  such  parish  make  an  applica- 
tion like  the  present  ?]  It  could  only  be  chargeable  as  casual 
poor.  Lastly,  The  application  by  Penstrowed  was  too  late. 
It  appears  that  the  child  became  chargeable  to  the  parish 
on  the  6th  March,  whereas  the  application  for  an  order  on 
the  defendant  is  made  at  the  ensuing  Midsummer  sessions, 
which  were  not  the  next  practicable  sessions,  and  therefore^ 
on  the  authority  of  Rex  v.  Heath  {a),  the  application  was  too 
late.  [Lord  Denman  C.  J.  In  Rex  v.  Heath  (a)  there  was 
a  direct  negative  of  any  search  having  been  made  for  the 
father.  It  is  a  question  of  evidence  for  the  sessions,  and  it 
appears,  on  application  being  made  for  an  order  at  the 
Easter  sessions,  the  Court  ordered  the  application  to  stand 
over  on  that  account.] 

Jervis,  contrd.  It  is  admitted  that  under  the  old  law  this 
would  be  a  bad  order,  according  to  the  authority  of  Rex  v. 
Pitts  (6)  and  Rex  v.  Perkasse  (c),  but  under  the  present 
statute  the  order  substantially  follows  its  provisions.  Jn 
Chittys  edition  of  Buruy  a  form  like  the  present  order 
is  given.  [^Coleridge  J.  The  order  does  not  positively  aver 
that  the  sessions  are  satis6ed  that  the  defendant  is  the  father. 
Patteson  J.  The  form  in  Chitty^s  Bum  {d)  contains  an  ex- 
press adjudication  that  the  defendant  is  the  putative  father.] 
There  are  no  cases  on  the  point  except  Rexv.  Pitt$(b), 
which  is  on  the  old  law.  With  regarc)  to  the  other  point, 
it  clearly  cannot  be  necessary  to  remove  the  mother  to  her 
distant  settlement  parish,  if  her  child  happens  to  become 
chargeable.  [Coleridge  J.  The  question  is,  whether  the 
form  of  order  adopted  in  the  present  case  is  suitable  to  the 
casp  of  casual  poor,  for  it  is  to  enure  for  seven  years.]     If 

(a)  5  A.  &  E.  343.  (c)  1  Sid.  363. 

lb)  9  Dougl.  662.  {d)  Vol.  i.  p.  384,  28th  ed. 
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the  child  were  afterwards  to  be  removed  to  its  settlement 
parish,  it  would  cease  to  be  chargeable.  The  Queeti  v. 
Toke  (a)  shews  that  the  Court  will  put  a  reasonable  intend- 
ment OD  an  order. 

Cur.  adv.  vult* 


lis 


1838. 


The  Queen 

V. 

Lewis. 


Lord  Denman  now  pronounced  the  judgment  of  the 
Court — ^We  are  of  opinion  that  this  order  of  filiation,  made 
by  the  Court  of  Quarter  SessionSi  is  good.  (His  lordship 
then  stated  the  order.)  We  disposed^  during  the  argumenti 
of  the  objection  that  the  Court  did  not  appear  to  be  the 
next  sessions,  but  two  other  objections  remain  for  consider- 
ation. The  first  is  founded  on  the  authority  of  Rex  v. 
PtY/s  (6),  which  requires  an  express  adjudication  by  jus- 
tices of  the  peace,  of  every  fact  material  to  give  them  juris- 
diction :  the  second  is  that,  though  the  child  is  said  to  have 
become  chai^eable  by  reason  of  the  mother's  inability  to 
maintain  it,  die  particular  facts  from  which  the  inability  re- 
salts  are  not  found  by  the  Court. 

The  first  objection  is  two-fold:  First,  It  does  not  arf- 

juige  the  defendant  to   be  the  father,  but  only  states  the 

Court  to  be  satisfied  of  that  fact.    We  think  the  words  of 

the  statute  an  answer  to  this  objection.     However  strictly 

it  may  be  proper  to  employ  the  regular  legal  terms  in 

the  proceedings  of  courts  of  justice,  these  are  what  the 

statute  supplies  for  that  purpose.     But,  secondly,  this  sa- 

tisfiictioo  is  not  directly  alleged,   the  order  only  saying, 

that  the  Court  "  being  satisfied,"  makes  the  order.     This 

wf  think  a  sufiicient  allegation.     Rex  v.  Pitts  (b)  and  the 

earlier  cases  do  not  depend  on  the  grammatical  form  in 

which  facts  are  found,  but  on  their  not  being  found  at  all. 

The  objection,  that  the  circumstances,  which  prove  the 

mother's  inability  (which  may  be  various),  do  not  appear 

in  the  order,  is  also  removed,  we  think,  by  the  statute.  The 

Court  of  Quarter  Sessions   must  receive  credit  for  having 

been  convinced  by  proof  of  some  such  circumstances.     It 


(«)  3  N.  &  P.  393. 


I« 


(6)  3  Dougl.  662. 
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Tlie  Queen 
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Lewis. 
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might  be  more  convenient  for  parties  to  be  apprised  of  the 
means  by  which  they  arrive  at  their  conclusion,  but  the 
act  mentions  the  conclusion  of  fact  only,  and  does  not  re^ 
quire  these  particulars  to  be  set  out. 

Rule  discharged. 


The  Queen  v.  The  Select  Vestry  of  St.  Margaret's, 
Tkunday,  Leicester. 

November  22rf. 

1.  When  a  se-  JjA  LGUY,  in  Trinity  term  last  (June  12th),  had  obtained 
l?^'^^?**^**  a  rule  calling  upon  the  defendants  to  shew  cause  why  a 
local  act  to       mandamus  should  not  issue  directed  to  them,  commanding 

nue^wWch"  ^^^^  ^^  '*y  ^  ^^^^  ^^^  ^'^®  support  and  repair  of  the 
was  to  be  col-  churches  and  burial-ground  of  the  parish  of  St.  Mar- 
special  man-     garet's,  Leicester,  and  for  defraying  all  the  expenses  inci- 

ner,  and  which  jg^^  thereto  or  connected  therewith,  and   for  other  pur- 
was  made  the 
suhject  of  ap-   poses  to  which  church-rates  are  by  law  applicable  for  the 

peaUoQuar-    present  year. 

ter  Sessions,  .  . 

held,  that  the        The  affidavits  upon  which  the  rule  was  obtained  stated 

Queen's  the  following  circumstances: — The  defendants,  who  are  the 

Bench  had  ju-  select  vestry  elected  under  C  W.  4,  c.  x.  (local  and  personal) (o) 
risdictionto  ^  ^  f  J\  J 

enforce  the 

(a)  Intituled  ''An  Act  for  bet- 
ter Assessing  and  Collecting  the 
Poor  and  other  Parochial  Rates, 


and  they  are  hereby  authorized 
and  required  from  time  to  time, 
as  often  as  occasion  shall  require, 
to  tax  and  assess  upon  all  and 
every  the  tenants  and  occupiers 
of  houses,  lands,  tenements,  and 
other  liereditanients  and  premiies 
within  the  said  parish,  according 


making  the 
rate  by  man- 
damus, al- 
though a  sec- 
tion of  the  act  &c-  <>f  ^l^^  Parish  of  St.  Margaret, 
contained  a       in   the  Borougli  and  County  of 
saving  clause,    Leicester." 

.'*'•',  riL""^.      Sect.  39  enacted,  <'  that  it  shall 

ID  the  act  was  ,     ,     ,  ,  ^        ,         , 

to  abridge  or     ^  lawful  for   the  select   vestry, 

control  the 

rights  of  any  person  having  ecclesiastical  jurisdiction  over  any  matter  or  thing  con- 
cerning the  churches  of  the  parish. 

2.  It  is  no  ground  of  objection  to  a  mandamus  that  a  requisition  is  made  on  parties 
in  the  alternative  to  do  one  of  three  things,  if  the  duty  enjoined  by  act  of  parliament 
forms  one  of  them,  and  there  has  been  a  general  refusal  to  comply  with  such  requisition. 

3.  When  the  making  a  church-rate  is  enjoined  on  a  special  vestry  by  act  of  parlia- 
ment, a  colourable  adjournment  for  the  purpose  of  delay  is  equivalent  to  a  distinct 
refusal,  and  therefore  when  a  %'estry  was  assembled  on  the  8th  June  to  consider  a  re- 
quisition of  the  churchwardens  to  make  a  church-rate,  and  they  had  notice  that  ou 
refusal  a  mandamus  would  be  applied  for ;  and  at  the  meeting  a  resolution  was  passed, 
that  the  churchwardens  ought  to  supply  an  estimate  of  the  expenses  required,  and  the 
vestry  adjourned  for  ten  days;  the  Court  thought  this  a  colourable  adjournment,  and 
awarded  a  mandamus. 
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came  into  office  on  the  30th  April^  1838.  At  a  meeting  of 
the  select  vestry  on  the  121st  May  following,  the  churchwar- 
dens presented  to  them  a  requisition,  in  which,  after  setting 


1838. 


to  the  respective  annual  value 
thereof,  rates  for  the  maintenance 
and  relief  of  the  poor  of  the  said 
parish,  and  for  defraying  all  ex- 
penses incident  thereto  or  con- 
nected therewith,  or  for  any  pur- 
pose to  which  poor-rates  are  or 
shaJl  by  law  be  applicable,  and 
rales  far  the  support  and  repair  of 
the  churches  and  burial-ground  of 
the  said  parish,  and  for  defraying 
all  the  expenses  incident  thereto 
or  connected  therewith,  or  for 
any  purpose  to  which  church-rates 
are  or  shall  by  law  be  appli- 
cable." 

Sect.  65  enacted,  "  that  where- 
as by  the  several  laws  now  in  force 
churchwardens  and  overseers  of 
the  poor,  in  the  execution  of  the 
duties  of  their  office,  may  incur 
expenses,  or  be  liable  to  pay- 
ments for  the  raising  or  payment 
whereof  they  may  by  law  levy 
special  and  distinct  rates,  or  may 
apply  naoney  raised  by  them  for 
the  relief  of  the  poor,  the  select 
vestry  shall  and  they  are  hereby 
required,  on  the  demand  of  the 
fttid  churchwardens  and  overseers, 
or  the  major  part  of  them,  to  pay 
and  advance  to  such  churchwar- 
denSy  or  to  reimburse  to  them,  out 
of  the  rates  for  the  relief  of  the 
poor  to  be  raised  or  received  by 
virtue  of  this  act,  all  sums  of 
Doocy  to  the  payment  of  which 
the  said  churchwardens  and  over- 
seers of  the  poor  shall  or  may  be 
liable  by  law,  or  which  they  shall 
have  lawfully  incurred  or  paid  in 
the  execution  of  their  office,  and 
for  the  payoieDt  and  reimburse* 


The  Qu  KEN 

V. 

St. 
ments  of  which  the  said  church-   Margaret's, 

wardens  and  overseers  might  law-     Leicester. 

fully  have  raised  any  special  and 

distinct  rate  if  this  act  had   not 

been  passed,  or  might  have  applied 

any  money  raised  by  them  for  the 

relief  of  the  poor." 
Sect.  68  and  69  provided   for 

the   recovery  of  all   rates  made 

under  the  authority  of  the  act 

from  persons  refusing  to  pay  by 

distress,  sale,  and  imprisonment. 
Sect.  77  authorized   the  select 

vestry  to  remit  rates  on  account 

of  poverty. 

Sect.  92  gave  an  appeal  against 

any  rate  to  the  select  vestry. 

Sect.  93  gave  a  further  appeal 
to  the  quarter  sessions. 

Sect.  103  was  as  follows : — 
**  Provided  always  and  be  it  fur- 
ther enacted,  that  this  act  or  anv- 
thing  herein  contained  shall  not 
extend  or  be  construed  to  extend 
to  invalidate  or  avoid  any  eccle- 
siastical law  or  constitution  of  the 
Church  of  England,  or  to  destroy 
or  in  anywise  abridge  or  control 
any  of  the  rights  or  powers  of  the 
Lord  Bishop  of  Lincoln,  or  the 
prebendary  of  the  prebendul 
church  of  the  said  parish  of  St. 
Margaret,  or  of  any  other  person 
or  persons  having  ecclesiastical  ju- 
risdiction in  or  over  the  said  pa- 
rish, or  in  any  manner  to  affect 
the  jurisdiction  of  them  or  any  of 
them  in  or  over  the  said  parish, 
or  in  or  over  any  matter  or  thing 
concerning  the  churches  of  the 
said  parish,  or  the  minister  there* 
of;* 
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1838.       out  the  clauses  requiring  the  special  vestry  to  levy  a  rate,  and 

^^^"^^^^      reciting  that  the  select  vestry  for  the  previous  year  had 

^^  refused  or  neglected,  during  such  year,  to  make  any  church- 

^^    S^'     ,     rate,  or  to   advance  to  the  late   churchwardens  any  sum 
Margaret  s,  .  •  i  •      • 

Leicbsteb.     for  defraymg  the  expenses  which  they  had  incurred  m  the 

execution  of  their  office,  and  that  the  present  churchwardens 
had  immediate  occasion  for  money  for  the  repairs  of  the 
church ;  they  thereupon  required  them  to  make  a  church- 
rate  of  2d,  in  the  pound,  or  at  and  after  such  other  rate  in 
the  pound  as  the  select  vestry  should  see  tit,  or  they  required 
them  to  pay  and  advance  to  the  churchwardens  out  of  the 
poor-rate  an  adequate  sum  for  the  necessary  repairs  of  the 
churches,  and  for  such  other  purposes  as  a  church-rate  is 
by  law  applicable  to;  and  they  then  gave  them  notice,  that 
if  the  select  vestry  refused  to  comply  with  the  requisition, 
the  churchwardens  intended  to  apply  for  a  mandamus. 

The  affidavits  then  stated,  that  notice  of  a  meeting  of  the 
select  vestry,  in  consequence  of  this  requisition,  was  given 
for  the  4th  June,  but  in  consequence  of  only  four  select  ves- 
trymen out  of  twenty-nine  attending,  no  business  could  be 
done,  and  the  vestry  was  adjourned  to  June  8th.  At  the  ad- 
journed meeting  of  the  select  vestry  on  the  8th  June,  a  reso- 
lution being  proposed  and  seconded  for  a  church-rate  of  2d. 
in  the  pound,  an  amendment  was  carried  to  the  following 
effect : — "  That,  as  for  several  years  past  charges  have  been 
introduced  into  the  churchwardens'  accounts  which  this 
vestry  consider  to  have  been  illegal,  the  churchwardens  be 
now  requested  to  furnish  each  member  of  this  vestry  with 
a  copy  of  the  items  of  the  expenditure  they  contemplate  in 
the  rate  they  now  ask  for,  and  that  this  vestry  do  adjourn 
for  the  future  consideration  of  this  question  to  Monday 
evening  the  Idth  June  instant."  The  affidavits  then  stated, 
that  previously  to  such  resolution  being  put,  the  church- 
wardens stated  their  inability  to  enter  into  a  minute  detail 
of  the  particulars  of  the  expected  expenditure,  but  that 
probably  200/.  or  a  greater  sum  would  be  required ;  and 
that  they  could  not  employ  a  surveyor  to  make  an  estimate 
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without  infcuiring  expense.  It  was  tben  stated  that  a  rate 
of  ££/•  in  the  pound  was  absolutely  necessary  for  the  repairs 
of  the   churchy   and  that   in  deponent's  belief  the   select  «. 

▼estrymen  neglected  to  attend  the  vestry  on  the  4lh  June  m^j^^^*  > 
wilfully  and  collusively  for  the  purpose  of  delay^  and  facts  Leicestbb. 
were  set  out  shewing  that  the  select  vestry  for  the  preced- 
ing year  had  refused  to  make  any  church-rate  at  all,  and 
that  seven  of  the  late  vestrymen  were  members  of  the  pre- 
set vestry ;  and  the  deponents  stated  their  belief  that  the 
present  select  vestry  were  desirous  of  procrastinating  the 
matter  ib  qu^stion^  without  coming  to  a  distinct  refusal  to 
levy  a  church-rate,  with  a  view  of  again  defeating  the  de- 
mand.    These  affidavits  were  sworn  June  gth,  1838. 

The  affidavits  in  answer  stated,  that  the  day  (June  4) 
on  which  the  select  vestry  was  appointed  to  meet,  had 
been  fixed  inadvertently  on  Whit  Monday^  on  which  day  the 
engagettients  of  the  members  did  not  allow  them  to  attend. 
And  that  dn  the  8th  June  the  select  vestry  thought  it  was 
their  duty,  under  the  act  of  parliament,  to  consider  the  de- 
mand of  the  churchwardens  for  a  rate;  and  that,  in  order  to 
do  so,  sotde  kind  of  detailed  estimate  should  be  laid  be- 
fore theib,  and  that  they  did  not  require  any  minute  detail 
of  the  particulars  of  the  proposed  expenditure.  It  was  also 
stated  td  be  believed,  that  the  churchwardens  could  easily 
have  furnished  the  statement  required,  and  that  divers  ille- 
gal items  had  been  incurred  and  charged  to  the  rate  by  the 
preceding  churchwardens.  It  was  then  averred,  that  the 
adjoiimnient  was  for  ten  days  only,  in  order  to  afford  the 
churchwardens  an  opportunity  to  afford  such  information, 
and  thai  the  select  vestry  had  not  refused,  and  were  willing 
to  take  Itito  consideration  the  requisition  of  the  church- 
WatdedS,  prdvided  the  latter  would  have  furnished  them 
itith  the  requisite  information.  It  was  also  stated,  that  a 
parish  meetifag  had  been  held,  attended  only  by  rate-payers, 
at  which  the  affidavits  of  the  churchwardens  were  read  and 
statements  made  of  the  reasons  of  the  select  vestry  for  the 
course  pursued ;  and  that  at  such  meeting  a  vote  approv- 
ing of  their  conduct  was  passed,  and  requesting  them  to 
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1838.        resist  every  endeavour  to  deprive  them  of  a  discretion  on 
_/^  the  part  of  the  rate-payers. 

9. 

MaroIiibt's  ^^^  J.  Campbell  A.G.f  Waddington^  and  Mellor,  now 
Leicesteb.  shewed  cause.  Although  a  church-rate  is  a  matter  of  eccle- 
siastical cognizance,  JRex  v.  Churchwardens  of  St.  Peter's, 
Thetford{a)f  yet  it  is  admitted  that,  when  a  church-rate 
is  directed  to  be  levied  by  act  of  parliament,  and  there  is 
no  saving  of  ecclesiastical  jurisdiction,  the  temporal  courts 
have  jurisdiction  over  it.  But  the  local  act  in  this  case  con- 
tains a  clause  (6)  with  an  express  saving  of  the  jurisdiction 
of  the  Ecclesiastical  Courts;  it  is  therefore  exactly  like  the 
case  of  JRea:  V.  St.  Margaret's,  Westminster  (c),  where  there 
was  a  question  on  the  9  Anne,  c.  22,  and  the  10  Anne,  c.  1 1, 
s.  24,  which  contained  a  similar  saving  clause ;  and  Lord 
Ellenborough  C,J .  held  that,  though  they  would  compel  the 
vestry  to  put  in  motion  their  functions  in  ordine  ad,  the  Court 
could  not  order  them  to  make  a  church-rate,  which  was  still 
of  ecclesiastical  cognizance  only.  On  the  merits  of  the  case 
also  it  is  submitted  that  there  is  no  ground  for  a  mandamus. 
If  indeed  tlie  proceedings  of  the  vestry  had  been  merely 
colourable  with  a  view  to  delay,  it  might  be  said  that  there 
had  been  a  refusal  to  comply  with  the  requisition;  but  the 
facts  clearly  exclude  any  such  presumption.  The  first  meet- 
ing was  adjourned  in  consequence  of  the  negligence  of  the 
churchwardens  themselves,  and  the  meeting  held  on  the 
8th  June  was  in  reality  the  first  legal  meeting.  At  that 
meeting  the  vestry  require  a  reasonable  estimate  of  the  pro- 
posed expenditure,  which  not  being  given,  they  adjourn  for 
ten  days  only,  in  order  to  get  from  the  churchwardens  in- 
formation upon  which  they  can  properly  act.  Illegal  pay- 
ments had  been  made  in  former  years  by  the  churchwardens 
out  of  the  rates,  and  it  was  the  opinion  of  the  vestry  that 
the  same  course  was  intended  to  be  pursued  in  the  present 
year.  It  cannot  be  contended  that  the  churchwardens  have 
the  power  of  calling  for  any  amount  of  church-rate  they 

(a)  5  T.  R.  364.  (c)  4  M.  &  S.  250. 

{b)  See  8. 103,  anti,  lt7,  d. 


MICHAELMAS  TERM,   II  VICT.  121 

please,  and  that  the  select  vestry  choseu  by  the  rate-payers         1838. 
are  forthwith,  and  without  exauiiiiation,  to   comply  with    rriT^X"^ 

their  demand.     The  3gth  section  of  the  local  act  clearly  v. 

St 
contemplates  a  discretion  to   be  exercised  by  the  vestry,  j^^^o^ret's 

both  as  to  the  necessity  and  amount  of  the  rate.    The  select    Leicester. 
vestry  are  bound  to  inquire  into  the  reasonableness  of  the 
demand. 

Lastly,  the  requisition  was  in  the  alternative ;  and  it  is 
submitted  that,  before  coming  to  the  Court  for  a  manda- 
mus, the  churchwardens  ought  to  have  pointed  out  the 
specific  duty  which  they  required  the  vestry  to  perform, 
and  not  to  have  presented  for  their  immediate  choice  three 
alternatives,  one  of  which  was  clearly  illegal,  and  another 
doubtful,  for  to  advance  a  sum  out  of  the  poor-rate  was 
not  warranted  by  law ;  and  to  levy  a  rate  of  2d.  in  the 
pound  would  produce  twice  as  much  as  was  required  by 
the  necessities  of  the  churchwardens ;  and  to  the  exercise  of 
the  only  remaining  alternative,  estimates  from  the  church- 
wardens and  consideration  on  the  part  of  the  vestry  were 
essential.  Most  improper  haste  has  been  exhibited  in  coming 
to  the  Court  for  a  mandamus. 

Balguy,  contrd.  The  short  answer  to  all  that  has  been 
urged  is,  that  the  affidavits  of  the  churchwardens  charge 
the  vestry  with  colluding  together  for  the  purpose  of  de- 
feating a  rate,  and  the  vestrymen  who  have  made  affidavits 
in  answer  have  not  denied  it.  Indeed,  it  was  impossible 
that  they  should,  because  from  the  conduct  of  the  preced- 
ing vestry  their  intention  to  cause  delay  from  time  to  time 
upon  every  possible  pretext  was  obviously  to  be  inferred. 
The  churches  are  out  of  repair,  which  is  not  denied.  The 
case  of  Rex  v.  St.  Margaret* s^  Westminster  {a)^  is  distin- 
guishable, and  cannot  govern  this  case.  The  vestry  here, 
notwithstanding  the  saving  of  the  ecclesiastical  jurisdiction, 
cannot  be  considered  in  the  same  light  as  churchwardens 
and  parishioners  at  common  law,  for  many  special  powers 
are  provided  by  the  local  act  for  the  recovery  of  the  rates 

(a)  4  M.  &  S.  250. 
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18S8.        ^I'hen  made.     The  adjournment  was  in  effect  a  refusal,  and 

^^^^^'^^^      the  various  excuses  presented  by  the  affidavits  in  answer  do 
The  Queen  i^  -^ 

fj^  nbt  afford  ground  for  coming  to  any  other  conclusion. 

St. 

A^argarct's 

Leicester.  '  Lord  Denman  C.J. — This  is  an  application  for  a  man- 
damus on  a  local  act  of  parliament,  which  requires  the 
special  vestry  to  make  a  rate  for  the  support  and  repair  of 
the  church,  8cc.  It  appears  by  the  affidavits  that  the  spe- 
cial vestry  of  former  years  had  been  in  the  habit  of  refusiiig 
to  make  this  rate,  and  that  the  churchwarden^,  believing  the 
present  select  vestry  would  adopt  the  same  course,  pre- 
sented to  them  a  requisition  in  the  alternative,  requiring 
them  either  to  make  a  rate,  or  to  advance  the  churchwar- 
dens  a  certain  sum  out  of  the  poor*s-rate.  On  that  requisi- 
tion it  appears  that  the  select  vestry  have  not  come  to  anjr 
determination;  and  the  question  for  us  to  determine  is^ 
whether  there  has  been  a  refusal  to  comply  with  the  requi- 
sition. It  has  been  admitted  that,  if  the  proceedings  of  the 
select  vestry  were  merely  colourable,  they  are  equivalent  to 
a  positive  refusal,  and,  looking  at  all  the  circumstances  of 
the  present  case,  I  think  they  were  colourable.  The  select 
vestry  do  not  deny  that  they  are  pursuing  the  same  system  of 
procrastination  which  is  alleged  against  the  late  vestry,  but 
they  state  that  the  churchwardens  refused  to  give  any  esti- 
mates of  the  costs  of  the  repairs.  I  think,  however,  that  a 
satisfactory  answer  may  be  given  to  that  objection,  viz.  that 
if  the  churchwardens  had  employed  a  surveyor  to  make  an 
estimate  costs  would  have  been  incurred,  which  would  have 
required  a  retrospective  rate.  The  facts  then  are,  that  the 
vestry  meet  on  the  8th  June,  and  adjourn  themselves  to  the 
IBth  June,  that  is,  to  a  day  after  term,  when  it  is  too  late  to 
obtain  the  assistance  of  this  Court. 

The  next  question  is,  to  what  extent  the  rule  should  gd, 
for  if  the  authority  of  Rex  v.  St.  Margarei's,  Westmin^ 
ster{a),  is  to  be  followed,  the  writ  should  only  command 
the  special  vestry  to  assemble;  but  I  think  our  authority  id 
not  so  limited,  for  if  the  act  of  parliament  imposes  on  tht 

(a)  4  M.  &  S.  250. 
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select  vestry  a  tempdral  duty^  it  is  incumbent  upon  this        ^g3g 
Court  to  enforce  the  performance  of  it,  if  a  refusal  be      ^-^^/^^ 
made.  "^^^^  ,^"^^^ 

St. 

•  ^1 A  R.G  A  B.ET  S 

Pattbson  J. — I  am  of  the  same  opinion.  It  is  not  Leicester/ 
iiecessary  to  go  through  the  facts,  but  I  think  they  shew 
that  there  was  a  distinct  refusal.  With  respect  to  Rex  v. 
St  Margaret* s,  Westminster  {a),  it  is  to  be  observed,  that  in 
that  casfe  there  was  no  special  body,  and  the  9  yJnne,  c.  22, 
left  the  parties  by  whom  the  church-rate  was  to  be  made 
the  same  as  at  common  law.  Whether  the  Ecclesiastical 
Cotirts  in  the  present  case  have  any  jurisdictioti  over  the 
special  vestry,  it  is  not  necessary  to  inquire,  because  the 
saving  of  their  powers  by  sect.  lOd  cannot  oust  this  Court 
of  its  jurisdiction,  which  arises  on  the  act  of  parliament. 

WiLttAMs  J. — On  the  subject  of  jurisdiction,  I  thiiik  it 
is  clear  that  the  local  act  vests  it  in  this  Court.  All  the 
clauses  shew  that  the  rate  to  be  made  by  the  special  vestry  is 
a  matter  of  temporal  cognizance,  and  by  sect.  93  an  appeal 
to  the  Quarter  Sessions  is  given. 

Coleridge  J. — Three  grounds  are  taken  to  shew  that 
this  writ  should  not  issue ;  first,  that  the  matter  is  one  of 
ecclesiastical  cognizance ;  second,  that  the  requisition  being 
in  the  alternative  is  bad ;  third,  that  no  absolute  refusal  has 
been  made.  The  last  point  has  been  exhausted  ;  and  I  will 
add  this  only,  that  it  would  have  been  satisfactory  to  have 
seen,  when  the  adjournment  was  made  for  the  alleged  pur- 
pose of  getting  estimates,  that  some  step  was  taken  by  the 
select  vestry  towards  meeting  the  demand  for  the  repairs, 
which  it  is  not  denied  were  absolutely  necessary.  With  regard 
to  the  requisition  being  in  the  alternative,  if  a  party  is  ap- 
plied to  to  do  one  of  two  things,  and  he  distinctly  says  he 
will  do  neither^  although  one  of  them  may  be  illegal,  how  can 
it  be  said  that  the  refusal  to  do  either  is  not  sufficient  ground 
for  a  mandamus  ?  The  question  as  to  jurisdiction  is  one  of 
more  importance.    I  do  not  think  it  is  necessary  to  touch 
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the  case  of  Rex  v.  St.  Margaret's,  Westmimter{a),  or  to 
distiuguish  between  the  saving  clauses  in  the  two  acts,  be- 
cause it  is  much  better  to  avoid  subtle  distinctions.  But  it 
is  clear  that  the  saving  clause  in  the  present  act  must  go 
upon  the  intention  of  the  authors  of  the  act,  and  must  be 
interpreted  according  to  its  subject-matter.  Now  sect.  39 
of  the  act  directs  the  church-rate  to  be  made  by  the  select 
vestry,  which  is  a  mode  unknown  to  the  common  law. 
Then  sect.  68  gives  powers  of  collecting  the  rate  different 
from  those  which  exist  in  the  case  of  an  ordinary  church-rate. 
Sect.  77  again  gives  the  select  vestry  power  of  remitting 
rates ;  and  lastly,  sect.  93  gives  an  appeal  to  the  Quarter 
Sessions.  It  is  quite  clear,  therefore,  that  sect.  103  is  not 
open  to  the  large  interpretation  which  is  claimed  for  it. 
Whether  upon  its  proper  construction  the  spiritual  courts 
have  jurisdiction  or  not,  we  need  not  now  inquire,  as  at  all 
events  it  is  clear  that  this  Court  has  the  power  to  interfere. 

Rule  absolute  (6). 


(a)  4M.  &S.  250. 

ijf)  A  writ  of  mandamus  having 
issued  to  the  select  vestry,  a  meet- 
ing was  held  in  consequence,  at 
which  a  demand  was  made  for  esti- 
mates;  to  decide  upon  the  amount 
of  rate,  which  the  churchwardens 
declined  to  furnish ;  upon  this  the 
vestry  refused  to  make  the  rate, 
and  made  a  return  setting  out  the 


above  cause  of  their  refusal.  Bat' 
guy  having  obtained  a  rule  to  quash 
the  return  for  insufficiency,  Sir 
J.  Campbelly  A.  G.,  and  Metier 
showed  cause  against  it  in  Hilary 
Term,  t839,  and  tlie  Court  held 
tiiat,  as  the  cause  alleged  miglit  be 
a  good  answer  to  the  writ,  it  could 
not  be  discussed  on  a  motion. 


ThursdiUff 

N(n}€mhtr^%d.    Dqe  on  the  demise  of  Henuy  Hampton  v.  Shotter. 

Devise  of  a      i^^ 

freehold  estate  JoJECTMENT  for  premises  at  Frensham,  in  the  county 

life,  and  after  ^^  Surrey.     At  the  trial  at  the  last  Surrey  assizes,  at  Guild- 

her  death  "my  ford,  before  Lord  Denman  C.  J.,  the  lessor  of  the  plaintiff 
will  18,  that  my     ...  ,  ,       ,         .„     ^  .  .    , 

said  freehold    claimed  as  the  survivmg  executor  under  the  will  of  his  late 

shall  be  sold     ^ti,       j^jgj  August  7,  1800.     By  this  will  the  testator 
oy  my  execu-  .  . 

tort  in  trust:"  appointed  his  sons,  Henry  Hampton  and  William  Hampton, 

held  not  to 

giv6  the  fee  to  the  executors,  but  only  a  power. 
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his  joint  executors^  and  after  giving  to  bis  wife,  Elizabeth, 
his  freehold  estates  and  all  his  personalty  for  life^  devised  as 
follows :  "  and  after  the  decease  of  my  said  wife,  Elizor 
beth  Hampton f  my  will  is,  that  my  said  freehold,  called 
&c,  also  all  my  household  goods  &c.,  shall  then  be  sold 
by  my  said  executors  in  trust,  and  all  the  money  to  be 
equally  divided  between  all  my  children  or  their  heirs." 
The  testator  died  in  1802.  The  counsel  for  the  defendant 
objected  that  the  words  of  this  devise  gave  only  a  power  to 
the  executors,  and  not  the  fee;  the  Chief  Justice  being  of 
this  opinion  nonsuited  the  plaintiif,  reserving  leave  to  move 
to  enter  a  verdict  for  him. 
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IVordsworth,  on  a  former  day  (a)  in  the  term,  moved  ac- 
cordingly. It  is  clear  that  if  a  man  devises  his  lands  to 
his  executors  to  sell,  they  take  a  fee  (&)•  It  was  stated  by 
Hale  C.B.,  in  Barrington  v.  The  Attoriiei/^General  (c\  that 
it  had  been  held,  that  if  a  man  devises  that  his  lands  shall 
be  sold  by  his  executors  for  payment  of  his  debts,  that  will 
give  the  executors  an  interest  as  well  as  if  he  had  devised 
his  land  to  his  executors  to  be  sold.  So  in  'North  v.  Cromp- 
ton{d),  where  the  testatrix  appointed  H.  N.  executor  of  her 
will,  and  gave  all  her  estate  to  dispose  of  for  the  payment  of 
her  debts  to  her  executor,  it  was  held  that  the  fee  passed. 
Doe  v.  WWan{e)  is  also  in  point;  and  all  the  cases  are  col- 
lected in  1  Sugd»  on  Powers  (i),  and  Watk.  on  Convey.,  235, 
(7th  ed.). 

Cur,  adv.  vult. 


Lord  Denman  C.  J.  on  this  day  stated,  that  on  looking 
into  the  will  it  was  clear  that  the  will  did  not  devise  the 
land  to  the  executors,  but  gave  a  mere  power  only. 

Rule  refused. 
(«)  Nov.  6th,  before  Lord  Deit-     edition. 

man  C.  J.,  Patleson,  WilliamSy  nnd  (c)  Hardres,  419. 

C^eridge,  Js.  (d)  1  Chan.  Ca.  196. 

(6)  1  Sug.  on  Powers,  1^8.  6th  (e)  2  B.  &  Aid.  84. 
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Thursdayy  MuRLEY  V.  Sherren,  Greenham  and  another. 

Nov.  22m/. 

At  law  it  can-  1 RESPASS  quare  clausum  fregit.  Plea,  that  the  several 
thatafinelle^  closes,  &c.  were  the  soil  and  freehold  of  the  defendant 
vied  bjr  a  luna-  Greenham. 

on  account  of  ^^^  ^^^  ^^^^^  ^^  ^^  '^^^  Somersetshire  assizes^  before 
fraud.  Coltman  J.,  it  appeared  that  the  land  in  question  bad  ori- 

ginally belonged  to  one  Edward  Thomas  Murley  (the  uncle 
of  the  plaintiff ),  who,  by  a  deed  of  1805^  had  conveyed  it 
to  a  person  of  the  name  of  Templemari,  and  had  then  levied 
a  fine  thereof  to  the  use  of  Templeman,  In  July,  1822^  the 
defendant  Greenham,  who  was  half-brother  of  Edward  T, 
Murley,  sued  out  a  commission  de  lunatico  inquirendo 
against  him,  under  which  he  was  found  to  have  been  a  lu- 
natic for  thirty  years  preceding,  and  Greenham  was  ap- 
pointed committee  of  his  estate.  After  the  finding  on 
this  commission,  proceedings  were  instituted  iu  Chancery 
by  Greenham  against  Templeman,  to  recover  some  of  the 
lunatic's  property;  but  the  suit  was  finally  cofnpromised, 
and  an  arrangement  entered  into,  by  which  Templeman  was 
to  retain  one-third  of  the  property,  2^nd  to  convey  the  re- 
mainder to  Greenham  for  the  use  of  the  lunatic.  Temple- 
man  conveyed  accordingly,  by  deeds  of  lease  and  release,  in 
1828.  The  plaintiff  claimed  as  heir  at  law  of  the  lunatic, 
who  died  on  the  ISth  February,  1838.  The  defendant 
Greenham  claimed  as  devisee  under  a  will  made  by  the 
lunatic  about  ten  days  before  his  death :  he  also  claimed  as 
the  owner  of  the  legal  estate  under  the  conveyance  from 
Templeman,  The  case  opened  by  the  plaintiff  was,  that 
Templeman  had  fraudulently  persuaded  the  lunatic  to  convey 
away  his  property  to  himself,  and  that  the  conveyance  be- 
tween Templeman  and  Greenham  was  a  fraudulent  arrange- 
ment to  deprive  the  heirs  of  Murky  of  the  property.  The 
learned  judge  held  that  the  fine  in  1805  passed  the  lunatic's 
estate,  that,  even  if  it  were  made  in  fraud  of  the  lunatic, 
it  was  immaterial  on  the  present  issue,  and  that  the  convey- 
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ance,  in  1828,  to  the  defendant  Greenham,  proved  the  issue, 
unless  it  could  be  shewn  that  the  conveyance  was  obtained 
by  fraud  on  Templemanf  and  he  thereupon  directed  a  non- 
suit to  be  entered. 

ErUf  on  a  former  day  (a)  in  this  terni|  moved  to  set  aside 
the  nonsuit.  It  is  true  that  a  fiue  levied  by  a  lunatic  is 
binding  on  his  heirs  {b),  but  as  equity  will  relieve  against 
fines  so  levied,  and  decree  a  re-conveyance,  Addison  v. 
Damson  (c),  th^  plaintiff  should  have  been  permitted  to 
shew  at  the  trial  that  a  fraud  was  committed  on  the  conusor, 
and  that  the  whole  transaction  was  void.  The  learned 
judge  required  that  the  deed  of  1828  should  be  shewn  to 
be  a  fraud  on  Templeman,  in  order  to  disprove  the  plea ; 
but  that  of  course  could  not  be  done,  as  the  plaintiff's  case 
was  that  die  fraud  had  been  committed  by  Ttmplemun  and 
GrefnAom  jointly. 

Cur.  adv.  vult. 
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Lord  Dbnman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court.  After  stating  the  facts,  his  lordship  continued 
thus : — On  this  title  the  defendants  relied  to  make  out  their 
plea,  it  being  settled  law  that  if  a  lunatic  levies  a  fine,  nei- 
ther be  nor  those  who  represent  him  shall  avoid  it;  Bevcr- 
ley*s  case^d),  Mr.  Erie,  for  the  plaintiff,  contended  that  he 
might  impeach  these  transactions  by  shewing  fraud  practised 
on  the  alleged  lunatic.  The  learned  judge,  however,  stated 
that  no  effect  was  to  be  given  to  any  such  evidence,  unless 
be  was  prepared  to  shew  fraud  practised  by  Greenham  on 
TempUman  ;  for  that  Templeman'a  title  under  the  fine  must 
be  taken  to  be  good  in  law ;  and  therefore  the  only  deed 
open  to  impieaphment  was  the  conveyance  from  Templeman 
to  Greenham* 

This  ruling^  upon  which  the  learned  judge  acted  in  his 


(a)  Nov.  dth,  before  Lord  Den- 
flMS  C  J.,  FMooOj  WilUamSf  and 
CokridffJs, 


(6)  See  Bac.  Abr.  Fines  and 
Recoveries,  645-6. 
(c)  2  Veni.  678. 
((Q  4  Rep.  124. 
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summing  up  was  the  ground  of  the  application;  and  it  was 
argued,  that  although  at  law  the  tine  of  the  lunatic  might 
not  be  liable  to  impeachment,  on  the  ground  of  the  lunacy 
of  the  conusor,  yet  as  this  might  in  effect  be  done  in  equity 
(for  which  Addison  v.  Dawson  was  cited  (a)),  the  plaintiff 
ought  to  have  been  permitted  to  shew  that  the  whole  trans- 
action was  void. 

We  arc  of  opinion,  however,  that  the  ruling  of  the  learned 
judge  was  perfectly  right :  we  express  no  opinion  as  to  the 
relief  which  a  court  of  equity  may  be  competent  to  give ; 
but  it  is  of  great  importance  that  a  court  of  law  should  pro- 
ceed on  legal  principles,  and  not  be  induced  to  depart  from 
them  by  any  hardship  in  the  particular  case.  At  law  the 
fine  is  valid,  and  nothing  has  been  done  to  avoid  it — full 
effect  therefore  must  be  given  to  it.  The  result  is,  that 
Templeman  was  competent  to  convey  a  good  legal  title  to 
Green/utm ;  and  no  evidence  was  tendered  to  shew  that  as 
between  these  two  he  had  not  done  so.    There  must  be 

therefore  no  rule. 

Rule  refused. 

(a)  2  Vem.  678. 


Nov.  22nd, 


The  QuREN  V.  The  Deptford  Pier  Improvement  Corn- 
pan}^,  on  the  prosecution  of  C.  W.  Collier. 

Where  a  local  JT LATT  had  obtained  a  rule  in  Trinity  term  last,  (June 
act  enabled"a    13th,)  for  a  mandamus  to  the  Deptford  Pier  and  Improve- 

comuanj  to  ment  Company,  calling  upon  them  to  shew  cause  why  a 
purcnasc 

lands,  and  mandamus  should  not  issue  to  them  to  pay  to  the  plaintiff, 
^u^clnusM^  ^^^ii^^*  '^vo  sums  of  1320/.  and  750/.  5^.,  awarded  by  the 
for  a  corapen-  jury  afterwards  referred  to ;  or  otherwise  to  pay  to  him  the 

and°d»o'^'      sum  of  750/.  5s.,  and  pay  the  sum  of  1320/.  into  the  Bank 

enacted,  that 

in  case  the  person  to  whom  the  compensation  should  be  awarded  should  not  be  able  to 
make  a  good  title  to  the  premises,  it  should  be  lawful  for  the  company  to  pay  the  money 
into  the  Bank  of  England  in  the  name  of  the  accountant-general:  Held,  that  when  the 
company,  after  an  award  made  (in  consequence  of  a  difference  as  to  the  purchase-money) 
had  objected  to  the  title  of  the  purchaser,  the  purchaser  was  not  entitled  to  a  manda- 
mus to  the  company  to  pay  the  purchase-money  into  the  Bank,  unless  he  distinctly 
shewed  to  the  Court  that  he  could  not  make  out  a  good  title. 
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of  England^  in  the  name  and  with  the  privity  of  the  Ac- 
countant-General of  her  Majesty's  Court  of  Exchequer^  to 
be  placed  to  his  account  to  the  credit  of  the  parties  inte- 
rested 10  the  lands^  tenements  and  hereditaments  in  ques- 
tion in  this  cause. 

The  Company  had  served  Collier  with  a  notice,  as  re- 
quired by  the  act  under  which  the  Company  was  incorpo- 
rated, 5  Will.  4,  c.  xiii.  (local  and  personal),  that  they  should 
require,  for  the  purposes  of  their  act,  certain  messuages  at 
Deptford,  which  were  in  his  possession,  and  of  which  he 
represented  himself  to  be  seised  in  fee  simple.     The  Com- 
pany were  afterwards  desirous  of  withdrawing  from  this  no- 
tice; but  Collier  insisted  on  their  purchasing  the  property  to 
which  the  notice  related;  and  as  the  parties  were  unable  to 
agree  as  to  the  amount  of  the  purchase-money,  a  jury  was 
impanelled  under  the  provisions  of  the  act  in  November, 
1897;  and  this  jury  assessed  1320/.  as  the  value  of  the  here- 
ditaments, and  750/.  5s.  as  the  amount  of  compensation  to 
be  paid  to  Collier  for  injury,  damage  8cc.,  in  consequence 
of  his  property  being  taken  by  the  Company, 

In  January,  1838,  an  abstract  of  Collier's  title  was  for- 
warded to  the  solicitor  of  the  Company ;  and,  in  March 
following,  certain  requisitions  were  sent  to  Collier's  solicit- 
ors, among  which  was  the  following : — "  The  will  of  J.  L. 
should  be  produced,  and  also  evidence  of  the  death  and  in- 
testacy of  J.  Roe  (who  was  a  former  owner  of  the  property), 
and  of  the  descent  from  him  to  James  Stephens  (who  suc- 
ceeded J.  22.  in  the  possession  of  the  property,  and  which 
was  stated  to  have  descended  to  him  as  first  cousin  and 
heir  at  law  of  J.  Roe)'* 

On  the  30th  of  March,  Collier's  solicitors  returned  an 
answer  to  the  solicitor  of  the  Company,  in  which  were  the 
following  passages : — 

^  We  have  been  considering  the  requisitions  you  sent  us 

on  the  abstracts  of  title  we  forwarded  to  you,  and  have 

been  making  inquiries  with  respect  to  such  of  them  as,  in 

our  opinion,  you  are  entitled  to  insist  on  being  complied 

?ou  I.  K 
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with ;  and  we  find^  with  regard  to  the  pedigree  of  James 
Stephens,  that  we  are  not  in  a  situation  to  furnish  the  neces- 
sary documentary  evidence  to  establish  the  same.  As  this 
is  the  only  requisition  we  foresee  any  difficulty  in  clearing 
away,  we  think  it  right  at  once  to  grapple  with  it;  and  if 
you  intend  to  make  a  standi  on  the  part  of  the  Company^ 
that  the  pedigree  in  question  should  be  established  in  the 
usual  way,  we  beg  to  suggest  that  the  Company  should 
immediately  pay  the  whole  purchase-money  for  the  free- 
holds into  the  Bank^  as  provided  by  the  77th  section  of  the 
act,  and  which  will  be  the  means  of  saving  much  unnecessary 
expense,  and  at  the  same  time  afford  protection  to  all  par- 
ties. *  ♦  ♦  ♦  We  beg  to  add,  that  notwithstanding  the 
vendor  is  unable  to  furnish  the  necessary  documentary  evi- 
dence to  establish  James  Stephens's  pedigree,  yet  that  we 
consider  Mr.  Collier's  title  (even  were  it  considered  only  as 
a  possessory  one)  to  be  sufficient,  and  such  as  the  Com- 
pany ought  to  be  satisfied  with." 

The  Company  declined  to  act  upon  the  above  suggestion 
of  paying  the  money  into  the  Bank  {a). 


(a)  By  the  Act  by  which  the 
Company  was  incorporated,  5 
WilL  4,  c.  xiii.  which  received  the 
royal  assent  on  the  12th  of  June, 
1835,  the  Company  were  empow- 
ered to  purchase  the  lauds  men- 
tioned in  the  Schedule,  which 
comprised  the  lands  in  the  pos- 
session of  Collier, 

Sect.  60  enacted,  that  if  the 
parties  interested  in  the  lands  re- 
quired by  the  Company  should  re- 
fuse to  accept  the  purchase-money 
or  other  compensation  offered  by 
the  Company,  or  should  refuse  to 
treat,  or  should  not  agree  as  to 
the  amount  of  compensation,  or 
should  be  under  personal  disabili- 
ty, or  should  not  produce  or  evince 
a  clear  title  to  the  premises  they 
might   be    in    possession  of,  or 


to  the  interest  they  should  claim 
therein,  the  directors  of  the  Com- 
pany should,  and  they  were  there- 
by empowered  and  required  to, 
issue  a  warrant  to  the  Sheriff  of 
Kent,  to  summon  a  jury,  which 
jury  was  to  assess  the  sum  of  mo- 
ney to  he  paid  for  the  purchase  of 
such  lands,  &c.,  and  also  a  sepa- 
rate sum  of  money  to  be  paid  by 
wuy  of  recompense  and  compen- 
sation fur  damages. 

Sect.  68  enacted,  that  upon  pay- 
ment or  legal  tender  of  the  nionej 
which  should  have  been  agreed 
for  between  the  parties,  or  assessed 
by  a  jury,  to  the  persons  entitled 
to  receive  it,  or  if  the  perton  to 
entitled  or  interested  could  not  be 
found,  or  should  not  be  able  to  make 
a  good  title  to  the  premises^  then, 
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Thesiger  and  TwelUy  now  shewed  cause  against  the  rule. 
Before  the  Company  can  exercise  the  power  given  to  them 
by  the  77th  sectioni  it  must  be  ascertained  that  the  circum- 


apon  payment  of  the  money  into 
the  Bank  of  England,  as  therein- 
ifter  directed  and  required,  for 
the  Qse  of  such  person,  it  should 
be  lawful  for  the  said  Company 
and  their  directors,  agents,  serv- 
aots  or  workmen,  thereupon  and 
not  before,  to  enter  Upon  and  take 
and  me  such  lands,  tenements  and 
hereditaments  respectively,  and 
tbeo  and  thereupon  the  said  lands, 
teoements  and  bereditamedts,  and 
tbfl  fee  simple  and  inheritance 
thereof,  if  freehold,  and  the  abso- 
late  estate  and  interest  of  it,  if 
leasehold 9  and  all  the  estate,  use, 
trust,  and  interest,  of  any  body  or 
person  therein,  should  from  thence- 
forth become  vested  in  and  be 
the  sole  property  of  the  said  Com- 
ptoy,  to  and  for  the  purposes  of 
this  act,  for  ever;  and  such  ten- 
der, payment  or  investment  should 
not  only  bar  all  right,  title,  inter- 
est, claim,  and  demand,  of  the 
person  by  whom  the  same  should 
oroaght  to  have  been  made,  but 
ilio  should  extend  to  and  be 
deemed  and  construed  to  bar  the 
dower  of  the  wife  of  every  such 
person,  and  all  estates  tail  and 
other  estates  in  reversion  and  re- 
mainder of  his  issue,  and  of  every 
other  person  whomsoever  therein. 

The  74th,  75th,  and  76th  sec- 
tionS|  provide  for  the  payment  of 
the  purchase- money  for  lands  in 
leltlement,  and  belonging  to  per- 
loos  under  any  personal  disability. 
The  74th  section  directs,  that  in 
toch  cases  where  the  purchase* 

money  amounts  to  or  exceeds  200/., 


^  the  same  thtdl  with  all  conve- 
nient speed  he  paid  into  the  Bank 
of  England,  in  the  name  and  with 
the  privity  of  the  Accoontant-Ge- 
neral  of  the  Court  of  Exchequer, 
to  he  placed  to  his  account  there. 
Ex  parte  '  The  Deptford  Pier  and 
Improvement  Company ."*  The 
75th  section  directs,  that  where 
the  purchase-money  shall  amount 
to  30/.  but  be  less  than  SOO/.,  "  the 
same  ihally  at  the  option  of  th^ 
body  or  person  for  the  time  being 
entitled  to  the  rents  and  profits  of 
the  lands,  tenements  or  heredita- 
ments, so  purchased,  taken  or 
used,  or  of  his  guardian  or  com- 
mittee, in  case  of  infancy,  idiotcy, 
lunacy,  or  any  other  incapacity, 
with  the  approbation  of  the  direc- 
tors of  the  said  Company,  to  be 
signified  in  writing  under  their 
common  seal,  be  paid  into  the 
Bank  of  England,  in  the  name  and 
with  the  privity  of  the  said  Ac- 
countant-General  of  the  Court  of 
Exchequer,  and  be  paid  to  his 
account  as  aforesaid,  in  order  to 
be  applied  in  manner  hereinbefore 
directed,  or  otherwise  the  same 
thall  he  paidf  at  the  like  option, 
and  with  the  like  approbation,  to 
two  trustees;*'  and  the  76th  sec- 
tion directs,  that  where  the  pur- 
chase-money shall  be  less  than 
20/.  the  same  thall  be  applied  to 
the  use  of  the  body  or  person  who 
would  for  the  time  have  been  enti- 
tled to  the  rents  and  profits  of  the 
lands  so  purchased  by  the  said 
Company. 
The  77th  section,  which  pro- 
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stances  of  the  case  are  such  as  are  provided  for  by  the  sec- 
tion. Unless  the  plaintiflf  is  '^  not  able  to  make  a  good 
title,"  the  Company  have  no  right  to  pay  the  money  into 
the  bank.  At  present  there  are  no  affidavits  that  a  good 
title  cannot  be  made,  nor  is  there  any  other  evidence  to 
prove  that  circumstance.  And  even  if  the  Company  would 
be  justified  in  this  case  in  paying  the  money  into  Court, 
they  are  not  bound  to  do  so  merely  because  a  vendor  with 
a  bad  title  may  wish  them  to  adopt  that  course.  The 
power  is  given  to  the  Company  to  protect  them  from  the 
consequence  of  purchasing  land  without  a  title,  but  it 
leaves  them  the  option  of  rejecting  a  purchase  where  a  good 
title  cannot  be  obtained  by  other  means.  The  time  within 
which  these  powers  are  to  be  exercised  is  limited  by  the 
53d  section  to  three  years,  and  that  time  having  now  expir- 
ed, the  Company  would  obtain  no  protection  by  paying  the 


vides  for  the  payment  of  the  par- 
chase-money  for  hereditaments  to 
which  a  good  title  shall  not  be 
shewn,  directs,  that  in  case  the 
body  or  person  to  whom  sncli  sum 
of  money  shall  be  so  ordered, 
awarded  or  agreed  to  be  paid,  for 
the  purchase  of  any  lands,  tene- 
ments or  hereditaments,  to  be  pur- 
chased, taken  or  used,  under  or  by 
virtue  of  the  powers  of  the  act, 
shall  refuse  to  accept  the  same,  or 
ihall  not  be  able  to  make  a  good 
title  to  the  premiteSf  or  shall  refuse 
to  execute  a  conveyance,  or  in 
case  the  person  to  whom  such  sum 
of  money  shall  be  so  awarded  to 
be  paid  as  aforesaid  cannot  be 
found,  or  if  the  person  entitled  to 
such  lands,  tenements  or  heredita- 
ments, be  not  known  or  discover- 
ed, then  and  in  that  case  it  ihall 
be  lawful  for  the  said  Company,  or 
their  directors,  to  order  the  said 
sum  of  mone^,  so  agreed  or  award- 
ed to  be  paid  88  aforesaid,  to  be 


paid  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of 
the  Accountant-General  of  the 
said  Court  of  Exchequer,  to  be 
placed  to  his  account,  to  the  cre- 
dit of  the  parties  interested  in  the 
said  lands,  tenements  and  heredi- 
ments  (describing  them),  subject 
to  the  order,  control  and  disposi- 
tion of  the  said  Court  of  Exche- 
quer. 

The  53d  section  enacted,  that  if 
the  Company  should  not,  within 
the  space  of  three  years  after  the 
passing  of  the  act,  agree  for,  or 
cause  to  be  valued  and  paid  for, 
in  manner  directed  by  the  act,  all 
the  lands  which  they  should  think 
necessary  for  the  purposes  of  the 
act,  then  the  powers  thereby  given 
to  them  for  such  purposes  dnly 
should  cease,  determine  and  be 
utterly  void,  except  with  the  con- 
sent of  the  owners  and  occupiers 
thereof  respectively. 
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monej  into  the  bank.  If  they  take  the  property  with  such 
a  title  85  Collier  can  give  them,  and  should  afterward  be 
desirous  of  reselling  it,  they  cannot  make  a  good  title^  and 
if  they  wish  to  keep  it,  their  right  to  the  possession  of  it 
may  be  called  in  question  by  any  one  who  has  a  better  claim 
to  it  than  Collier. 
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Plaii,  contrd.  When  the  Company  had  once  given  no- 
tice that  they  intended  to  purchase  this  property,  they 
became  bound  to  do  so ;  Rex  v.  Hungerford  Market  Com-- 
pony  (a).  The  various  clauses  in  the  act  point  out  the  man- 
ner in  which  the  purchase  is  to  be  completed  under  dif- 
ferent circumstances  of  the  title,  but  it  must  be  completed 
in  one  way  or  another.  If  the  Company  have  allowed  the 
time  to  expire,  within  which  they  might  have  got  a  good 
title  under  the  special  provisions  of  their  act,  they  must 
now  take  such  a  title  as  they  can  obtain. 

The  letter  from  Collier^s  solicitor  states  that  he  cannot 
give  such  proofs  of  the  title  as  were  required  by  the  Com- 
pany,  and  this  is  sufficient  to  bring  the  case  within  the 
77th  section. 

The  Court  (6). — The  prosecutor  has  not  shewn  with 
sufficient  distinctness  thdt  he  was  not  able  to  deduce  a 
good  title,  and  therefore  under  these  circumstances  he  is 
not  entitled  to  have  the  money  paid  either  to  himself  or  into 
the  bank;  and  the  rule  must  therefore  be  discharged. 

Rule  discharged  (c). 


(o)  4B.ficAd.  397;5.C.lN. 
kM.  112. 

(6)  Lord  Denman  C.  J.,  Patte- 
Jon,  Williams  and  Coleridge  Js. 

(c)  On  a  sabseC[ucnt  day  in  this 


term  a  fresh  rule  for  a  mandamus  to 
the  Company  was  obtained,  and  af- 
terwards (Hil.  T.  1839)  made  abso- 
lute on  an  affidavit  of  Collier  that 
he  was  unable  to  make  a  good  title. 
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Friday, 

Nov.  83rrf.  The  Queen  v.  The  Mayor  of  Harwich. 

notRranta  91^ ORDSWORTH,  on  a  former  day  in  this  term,  ob- 
mwdamM,  tained  a  rule  nisi  for  a  mandamus,  calling  upon  the  Mayor 
c.  78,  s.  24,  to  of  Harwich  to  insert  the  name  of  William  Middleton  upon 
l^rXse^"  ^^^  burgess  roll  of  that  borough. 

name  has  been  The  affidavit  on  which  the  rule  was  obtained  stated,  that 
the  mayor  and  ^^^  overseers  of  the  parish  of  Dovercourt,  in  the  borough  of 

assessors  from    Harwich,  inserted  the  name  of  Middleton  in  the  list  of  bur- 

the  burgess 

list,  unless  he    gesses  of  the  borough  for  the  present  year,  and  that  he  was 

t'lJ'^^^lSi'  h  ^'^^''w^'^^s  served  with  a  notice  of  objection  to  his  name  re- 
his  name  may  maining  in  the  list,  which  notice  was  subscribed  thus : 
expunged         "  Edgar  Alexander,  King's  Quay  Street,  Harwich."     On 

upon  an  in-  the  12th  October  last,  at  the  revision  of  the  burgess  lists, 
valid  notice  ^  j/.  •         rj  .•         rt_-.- 

of  objection,     proof  was  required  of  service  of  due  notice  of  objection, 

Qiwprcjwhe-  whereupon  the  town  clerk  produced  a  notice  subscribed  as 
following  above.     It  was  objected,  that  neither  the  notice  served  on 

a"nodce  of°ob-  ^*^^^^^^^  "or  ^^^  o"^  ^^^^  produced  was  in  the  form  pro- 
jection, "Erf-    scribed  by  5  &  6  Will.  4,  c.  76,  s,  17,  and  given  in  Sche- 

King's  Quay  '  ^"'^  ^>  ^^'  ^'  ^^  ^^^^  act  (a);  and  that  it  did  not  appear 
Street,*'  con-  from  such  notice  what  or  where  the  property  was  for  which 
cient  dcscrip-    ^^^  person,  so  subscribing  himself  and  claiming  to  be  the 

V^r  i*7»^*"  ^  objector,  was  said  to  be  rated  in  Ihe  burgess  list.  The  ob- 
&  6  WtlL  4,  c.  .   "' .  ° 

76,8. 17,)  of    jection,  however,  was  gone  into,  the  name  o(  Middleton 

place  of^bd  ®*P""g®^  f""^*"  ^^^  '**^  *"^  *^'*  ^^^^  ^^  ^^^  election  of  coun- 
and 


of  the  pro-  cillors  on  the  Ist  November  following  was  tendered  and  re^ 

y  for  which  •     ^  j 


£^?/ratedr"  J^C'^^- 


(a)  The  following  is  the  form 
given  in  the  Schedule : — 

"  To  the  town  clerk  of  the  bo- 
rough of ,  [or,  "  to  the 

person  objected  to/'  as  the  case 
may  he"], 

"  I  hereby  give  you  notice,  that 
I  object  to  the  name  of  Thomas 
Batesy  o£Btoo\Cs  Farm,  in  the  parish 
of  ,  Idescribe  the  person 


objected  to  as  described  in  tite  bur- 
gess /is/,]  being  retained   on  the 

bui^ess  list  of  the  borough  of . 

*  Dated  the  day  of 


-,  in  the  year  . 

*'  (Signed)  JohnAshtom 
[Here  state  the  place 


of 

of  abode  and  property  for  tchich  he 
is  said  to  be  rated  in  the  burgess 
list.y 


The  QuEEK 

V. 
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Tkesiger  now  shewed  cause.  The  Court  will  not  review  1888. 
the  decision  of  the  mayor  and  assessors,  who  have  acted  in 
I  judicial  capacity,  and  determined  that  the  place  of  the 
objector's  abode  and  the  property  for  which  he  was  rated  Mayor  of 
were  described  sufficiently  in  his  notice.  The  notice  itself 
would  shew  that  he  resided  in  a  house  in  King's  Quay 
Street,  according  to  the  analogies  of  notice  of  action  against 
magistrates,  and  of  the  description  of  the  attorney's  resi- 
dence, under  the  Uniformity  of  Process  Act,  2  Will,  4,  c. 
d9y  ••  12,  on  which  latter  point  there  are  several  authorities 
dted  in  Tadman  v.  Wood{a) ;  and  the  rate-book  would  shew 
that  the  objector  was  rated  for  the  same  house.  The  24th 
lection  of  1  Vict.  c.  78,  may  be  relied  on  in  support  of  the 
rale.  That  section  enacts,  **  that  it  shall  be  lawful  for  any 
person,  whose  claim  shall  have  been  rejected  or  name  ex- 
punged on  the  revision  of  the  burgess  roll  of  any  of  the 
said  boroughs,  to  apply,  before  the  end  of  the  term  then 
neit  following,  to  the  Court  of  King's  Bench  for  a  manda- 
mus to  the  mayor  for  the  time  being  of  that  borough,  to 
insert  his  name  upon  the  burgess  roll,  and  thereupon  for  the 
Court  to  inquire  into  the  title  of  the  applicant  to  be  so 
inrolled/'  This  will  not  avail  the  present  applicant,  as 
be  has  not  even  attempted  in  his  affidavit  to  make  out  his 
title. 

Wordiworth,  contr4.  By  the  17th  section  of  the  5  &  6 
WilL  4,  c.  76,  notice  of  objection  is  to  be  given  in  a  par- 
ticular form,  and  by  the  1 8th  section  it  is  enacted,  that  the 
mayor  "  shall  retain  on  the  said  list  (the  burgess  list)  the 
names  of  all  persons  to  whom  no  objection  shall  have  been 
duly  made."  No  objection  has  been  duly  made  in  this 
case,  so  that  the  mayor  had  no  jurisdiction  to  expunge  the 
■ame  of  the  applicant,  or  to  entertain  any  question  respect- 
m§  it.  As  to  the  sufficiency  of  the  applicant's  description, 
the  cases  under  the  Annuity  Act,  53  Geo.  3,  c.  141,  may  be 

(a)  4A.dtE.tOU. 
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1838.  referred  to,  which  are  observed  upon  by  Folleti,  argu- 
endo, in  the  Bedford  case  (a).  The  notice  itself  should 
give  the  information  required,  without  the  assistance  of  the 
^^I^,^!.  ^^^^  book.  If  the  description  of  the  objector's  place  of 
abode  is  sufficient,  it  does  not  follow  that  he  was  rated  for 
that  same  place,  he  may  have  merely  lodged  there.  [Lord 
Denman  C.  J.  How  do  you  answer  the  objection  that  you 
have  not  shewn  your  title  ?]  The  very  first  step  in  attack- 
ing the  applicant's  title  failed,  and  the  Court  will  not  seek 
for  any  thing  further :  as  the  objection  is  bad,  the  title  must 
be  taken  to  be  good. 

Lord  Denman  C.  J. — This  application  is  not  to  be  re- 
ferred to  5  8c  6  Will.  4,  c.  76,  s.  18,  according  to  which  the 
name  of  a  person  once  on  the  burgess  list  must  be  retained, 
unless  notice  of  objection  has  been  duly  given,  but  to  the  1 
VicL  c.  78,  s.  24,  which  empowers  a  person,  whose  name  has 
been  expunged  from  such  list,  to  apply  to  this  Court  for  a 
mandamus  to  the  mayor  to  restore  it.  This  clause  authorises 
us  to  inquire  into  the  applicant's  title,  of  which,  in  this  case, 
no  evidence  whatever  has  been  given.  It  is  not  imperative 
upon  us  ill  a  case  like  this  to  reinstate  a  name  on  the  list, 
simply  because  the  objection  to  it  is  bad.  If  the  legislature 
meant  that  we  should  be  bound  to  do  so,  they  might  easily 
have  said  so,  but  they  have  not,  and  there  may  have  been  very 
good  reasons  for  the  omission  :  for  a  friendly  objector  might 
purposely  make  a  bad  objection,  to  prevent  any  bona  fide  ob- 
jection from  other  quarters,  and  thus  on  the  defeat  of  his  bad 
objection,  ipso  facto,  a  bad  vote  might  be  established.  We  are 
called  upon  to  say  that  the  mayor  and  assessors  have  exer- 
cised their  discretion  improperly,  but  we  may  as  fairly  give 
credit  to  them  for  properly  expunging  the  applicant's  name, 
as  to  the  overseers  for  properly  inserting  it.  We  ought  to 
require  proof  of  title  on  these  applications,  and  no  proof 
his  been  offered. 

(m)  Pmy  and  Koapps  Electioo  Cases  ^^9- 
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Patteson  J. — The  legislature  seems  to  have  intended 

that  we  should  be  allowed  to  reinstate  the  name  of  a  bur-    _.     . 

The  Queen 

gess,  notwithstanding  any  thing   that  may  have  occurred  v. 

elsewhere,  but  only  on  the  condition  that  he  should  satisfy     ^J^^^^ich. 
us  as  to  his  title. 

Williams  J, — We  ought  to  inquire  into  the  title  of  a 
party  applying  for  a  mandamus  under  the  24th  section  of 
the  act  of  Victoria,  if  we  do  not,  the  words  as  to  title  might 
as  well  be  out  of  the  section. 

CoLBBiDGE  J. — It  has  not  been  denied  that  before  the 
act  of  Victoria  the  decision  of  the  mayor  and  assessors  on 
a  claim  to  be  on  the  burgess  list  was  conclusive.  In  this 
act  the  legislature  has  given  us  the  power  to  interfere  to  a 
certain  extent,  and  the  question  is  to  what  extent.  This 
Court  can  only  act  in  the  execution  of  the  statutable 
power,  as  it  were.  It  appears  to  me  that  by  the  terms  of 
the  power  we  are  bound  to  inquire  into  the  title  of  the 
applicant  before  reinstating  him.  It  is  said  that,  if  the  ob- 
jection to  it  is  bad,  we  ought  to  assume  the  title  to  be  good. 
But  if  credit  is  to  be  given  to  the  overseers,  on  the  one  hand, 
for  inserting  the  name  properly,  why  should  we  not  give 
credit  to  the  mayor  and  assessors,  on  the  other  hand,  that 
they  decided  on  the  merits?  But  I  wish  to  put  both  these 
suppositions  on  one  side.  A  party  gets  a  new  title  alto- 
gether from  this  Court,  and  he  should  adduce  substantial 
reasons  for  our  interposition. 

Thtsigtr  applied  for  costs.     But — 

Per  Curiam.  Rule  discharged  without  costs  (a). 

(a)  Several  other  rules  against      names,  were  disposed  of  by   the 
the  same  defendant,  for  the  inser-      decision  in  this  case, 
tion  on  the  bargess  list  of  other 
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1838. 
Wednesday,  Raikes  and  another  v.  Todd, 

Nov,2Ut,         A 

1.  In  the      ASSUMPSIT  on  a  guarantee.     The  first  count  of  the 

following  gua-   declaration  stated,  that  the  plaintiflfs   had  been  and   still 

rantee,  "I  "^ 

hereby  under-    were  bankers,  and  as  such  bankers  had  opened  an  account 

to'^^outhe^^a^-  ^'''^  ®°^  Henry  Davenport,  using  the  name,  style,  and  firm 
ment  of  any  of  '^  Messrs.  Henry  Davenport  and  Company,"  commenc- 
youhav"ad-'  ^"8  ^"  ^^^  1st  of  November,  1831,  and  had  advanced  to 
vancedormay  /f.  JD.  on  his  account  the  sum  of  l600/.,  which  sum,  on 
Vance  to  ^^^  19^^  October,  1832,  was  owing  by  H.  £).  to  the  plain- 

Me5srs.  If.  D.  jjffg^  whereof  the  defendant  had  notice;  and  thereupon 
&  Co.  on  their  •  i     • 

account  with    afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  m 

you,  the  con-  consideration  of  the  premises,  and  in  consideration  that  the 
guarantee-        plaintiffs,  at  the  request  of  the  defendant,  would  continue 

van^does      ^^^^  ^™®  ^^  ^*"^^  ^^  advance  further  sums  of  money  to 

not  sufficiently  ff.  /).  on  his  account,  commencing  with  them  as  aforesaid, 
appear,soasto    ,       ,   ^      ,  ,  ,  i        i  •     -rr     i 

satisfy  the  Sta-  ^"^  defendant  undertook  to  secure  to  the  plamtms  the  pay- 

tute  of  Frauds,  ment  of  any  sums  of  money  they  might  then  have  advanced 
«•  xu  as— 

sumpsit  on  a  or  might  thereafter  advance  to  H,  D.  on  his  account  with 
defendwuinav  ^^^^f  commencing  as  aforesaid,  not  exceeding  2000/. 
shew,  under      Averment,  that  plaintiffs,  confiding  Scc,  on  the  19th  Octo- 

issue  that  the  ^^^>  ^^^^»  ^"^  ^n  divers  other  days  between  that  day  and 

consideration    the  1st  May,  1833,  did  further  from  time  to  time  advance 

alleged  in  the  _    _^  •  •  i     i 

declaration  is     ^o  li.D.  on  his  account,  comniencmg  with  them  as  afore- 

not  the  actual  g^jj  ^\^^  g^^  ^f  ^<^qqi  .  ^^at  H.  D.,  although  requested, 
consideration  ^  '  o  i  » 

to  be  inferred    had  not  paid  any  part  of  the  said  sums  of  l600/.  and  1300/. : 

strumenV"'      ^^^  ^^^^  defendant,  not  regarding  &c.,  had  not  secured  or 
3.  Where  a  paid  to  plaintiffs  the  sum   of  2000/.,  parcel   of  the  said 
been  partly       sums,  but  that  the  said  sum  of  2000/.  was  still  owing. 

guaranteed,  Pleas:    1.  As  to  so  much  of  the  first  count  of  the  decla- 

the  debt- 
or becomes       ration  as  alleged   that  defendant  undertook  to   secure  to 

h     red^t         plaintiffs  the  payment  of  any  sums  of  money  they  might 

proves  for  a      then  have  advanced,  non  assumpsit.     2.  As  to  the  residue 

tha^ th^oH    ^^ ^^^  ^^^^  ^^^^ count,  payment  into  Court  of  1 146/.  7«.  6d.p 

vered  by  the  and  that  plaintiffs  had  not  sustained  greater  damages. 
guarantee,  the  ^     ^        ^  ,,  .  .  ,  ..       ^^.   -     /^ » 

^videndsmust  ^<  oet-oti  as  to  all  except  the  said  sum  of  114o/.  7s.  bd, 

be  applied,  in 

ease  of  the  gaarantor,  rateably  to  the  whole  debt  proved. 
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The  replication  joined  issue  on  the  first  plea,  accepted         1838. 
the  1146/.  7s.  6d.  in  the  second  plea,  in  satisfaction  of  the 
cause  of  action  in  the  plea  mentioned,  and  traversed  the 
third  plea  of  set-off;  on  which  issue  was  joined. 

At  the  trial  before  Alderson  B.  at  the  Yorkshire  Spring 
assizes,  18d7»  it  appeared  that  the  defendant  had  given  the 
plaintiffs  the  following  guarantee : — 

**  Meun.  jRatte.  October  19,  1832. 

**  GeotlemeD, — I  herebj  undertake  to  secure  to  you  the  payment  of 
toy  sums  of  money  you  have  advanced  or  may  hereafter  advance  to 
Messrs.  Henry  Davenport  &  Co.  on  their  account  with  you,  commencing 
the  1st  November,  1831,  not  exceeding  2000/.  John  Todd.'' 

It  appeared  also  that  Davenport,  in  the  name  of  Henry 
Davenport  &  Co.,  opened  an  account  with  the  plaintiffs  on 
the  1st  November,  1831.  In  October,  1832,  at  the  time 
the  guarantee  was  given,  he  owed  the  plaintiffs  a  balance 
of  1651/.  165.  Id,,  and  a  sum  of  1305/.  U.  Sd.  had  been 
advanced  to  him  subsequently  to  the  guarantee.  The  ac- 
count was  continued  till  March,  1833,  shortly  after  which 
time  Davenport  became  a  bankrupt.  The  whole  amount 
then  due  was  2426/.  175.  1  Id,,  some  payments  having  been 
made  by  Davenport  applicable  to  the  old  balance.  The 
plaintiffs  proved  their  balance  of  242f)/.  175.  \\d.  under 
Davenport* 8  bankruptcy,  and  received  two  dividends  in 
respect  thereof.  The  sum  paid  into  Court  was  therefore 
ascertained  as  follows : — 

£.      «.     d. 
Advances  subsequent  to  guarantee  1305     1    3 

Dividends  received  in  respect  thereof         .  158  13    9 

Amount  paid  into  Court   .  .     1146    7    6 

It  was  objected,  on  behalf  of  the  defendant,  that  the 
guarantee,  so  far  as  it  applied  to  by-gone  advances,  was 
invalidi  as  being  without  any  consideration  on  the  face  of 
the  instrument;  and  a  question  was  also  raised,  whether 
the  plaintiffs  were  bound  to  give  credit  for  the  dividends 
received  under  the  bankruptcy  of  Davenport,  or  whether 
they  were  not  entitled  to  place  the  dividends,  as  well  as 
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the  payments  made  by  Davmport,  to  the  credit  of  his 
general  account^  in  which  case  the  defendant  would  be 
liable  to  the  extent  of  2000/.  on  his  guarantee,  if  it  were 
good  as  to  past  advances^  notwithstanding  the  receipt  of 
such  dividends  by  the  plaintiffs.  The  learned  Judge  was 
of  opinion  that  the  word  "secure"  in  the  guarantee  implied 
forbearance  to  sue  on  the  part  of  the  plaintiffs;  so  that  it 
contained  a  good  consideration  for  the  guarantee  as  to  past 
advances,  and  that  the  defendant  could  not  avail  himself  of 
the  amount  paid  as  dividends  under  Davenport's  bank- 
ruptcy^  but  must  be  liable  to  the  full  extent  of  2000/.,  the 
amount  of  the  guarantee,  minus  the  1146/.  75.  dd.  paid  into 
Court.  Verdict  accordingly  for  853/.  125.  6rf.,  with  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  himself,  or 
to  reduce  the  damages,  as  the  Court  should  think  proper. 
Alexander^  in  the  following  Easter  term,  having  obtained 
a  rule  nisi. 


first  point:        Cresswell  and  Wharton  now  shewed  cause.     The  validity 

for'iraan^tee  ^^  ^^^^  guarantee  is  disputed  on  the  ground  that  it  discloses 
as  to  past  ad-  no  consideration  for  securing  the  past  advances.  It  is  suf- 
not  sufficieotlv  ^^ient,  however,  in  instruments  of  this  kind,  if  the  const- 
appear.  deration,  though  it  does  not  appear  on  the  face  of  them, 

can  be  reasonably  intended ;  and  they  are  to  be  taken  as 
strongly  against  the  party  making  them  as  the  sense  will 
allow ;  Mason  v.  Pritchard  (a).  The  understanding  be- 
tween the  parties  to  this  guarantee  obviously  was  that  the 
account  with  Davenport  should  be  kept  open,  and  that 
future  advances  should  be  made ;  which  constitute  an 
ample  consideration  for  the  guarantee  as  to  past  advances 
also.  In  Russell  v.  Moseley  (ft)  it  was  held  that  the  con- 
sideration sufficiently  appeared  on  the  following  instrument^ 
which  is  very  like  the  present: — *'  I  hereby  guarantee  the 
present  account  of  Miss  Harriet  Moseley,  due  to  JR.  T. 
Shortridge  8c  Co.  South  Shields,  of  1 12/.  4s.  4d,,  and  what 
she  may  contract  from  this  date  to  the  SOth  September 

(a)  12  East^  ^S7.  (h)  3  B.  &  Bing.  211. 
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next.**    In  Jenkins  v.  Reynolds  (a),  the  following  guarantee, 
**  To  the  amount  of  100/.  be  pleased  to  consider  me  secu- 
rity on  Mr.  James  Cowing  &  Co.'s  account/'  was  held  in- 
soflicient;  but  it  might  have  related  altogether  to  a  past 
accouut  of  100/.,  so  that  no  consideration  appeared.     [Pat- 
teson  J.  The  word  "  account*'  was  not  taken  to  refer  to  the 
keeping  an  account  open  for  the  party,  but  merely  to  mean 
*'  on  his  behalf.'^     In  Wood  v.  Benson  (b)  the  guarantee 
was  in  the  following  terms : — '^  I  the  undersigned  do  hereby 
engage  to  pay  the  directors  of  the  Manchester  Gas  Works, 
or  their  collector,  for  all  the  gas  which  may  be  consumed 
b  the  Minor  Theatre,  and  by  the  lamps  outside  the  theatre, 
daring  the  time  it  is  occupied  by  my  brother-in-law,  Mr. 
iiemUe;  and  I  do  also  engage  to  pay  for  all  arrears  which 
mtj  be  now  due."    In  that  case,  it  is  true,  so  much  of 
the  guarantee  as  related  to  the  payment  of  arrears  was  not 
lustuDed.     But  the  engagement  there  was  manifestly  divi- 
sible into  two  branches:  the  sense  of  the  first  member  of 
the  instrument,  applicable  to  past  supplies,  was  complete 
in  itself,  and  terminated  by  a  semicolon ;  the  promise  was 
made  first  as  to  the  future  supplies,  which  formed  the  con- 
sideration, and  then  the  promise  as  to  past  supplies  stood 
bj  itself  denuded  of  any  consideration  whatever.     The  de- 
fendant's engagement  cannot  be  severed  into  two;  there 
can  be  no  doubt  that  he  intended  to  secure  both  past  and 
future  advances ;  and  in  the  words  of  Tindal  C.  J.,  speak- 
ing of  guarantees,  in  Newbury  \,  Armstrong  (c\  "  we  ought 
not  to  be  too  strict  in  the  construction  of  these  instruments; 
for  if  every  agreement  entered  into  by  a  tradesman  be  so 
minutely  criticised,  it  will  be  necessary  to  resort  to  an  attor- 
ney in  the  most  common  intercourse  of  life." 
As  to  the  right  of  the  defendant  to  apply,  in  reduction    Second  point: 

of  his  liability,  the  amount  of  dividends  received  under  "^^  dividends 
n  ,     ,      ,  .     •       1  t        I         .  .  ^  .  .     ^n^^r  debtor's 

iftnenport  s  bankruptcy,  it  is  clear  that  the  object  of  his  bankraptcy 

guarantee  was  to  secure  them  to  the  extent  of  2000/.,  the  »«  not  to  be 

applied  in  ease 

(a)  3  B.  &  Bing.  14.  (c)  6  Bing.  201.  J'or.  ^  ^"*™"' 

(h)  8  C.  &  J.  94. 
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1838.  sum  fixed  in  the  guarantee,  from  loss  by  their  account  with 
Davenport.  Now  their  loss,  after  receipt  of  the  dividends, 
will  exceed  £000/.,  and  such  dividends  cannot  in  principle 
differ  from  any  past  payment  by  Davenport,  which  of  course 
would  go  into  the  general  account,  without  narrowing  the 
liability  of  the  defendant. 
Third  point:       Lastly,  the  defendant  cannot,  under  the  general  issue. 

Defence  g^j  yp  ^j^^  defence  that  there  was  no  consideration  for  his 

should  have  '^ 

been  specially   undertaking,  Passenger  v.  Brookes  {a),  or  that  there  was  no 
plea  e  .  memorandum  under  the  Statute  of  Frauds. 

Fint  point.  Alexander  and  Tomlimon,  contr^.     In  Russell  v.  Afoie- 

lei/  {b)  the  attention  of  the  Court  was  not  suflSciently  drawn 
to  the  distinction  in  the  consideration,  as  it  applied  to  the 
by-gone  and  the  future  debt;  and  it  appears  from  another 
report  of  the  case  (c),  that  the  verdict,  by  consent  of  the 
plaintiff's  counsel,  was  ultimately  entered  for  those  sup* 
plies  only  which  had  been  furnished  after  the  date  of  the 
guarantee.  That  case,  therefore,  according  to  this  latter 
report,  is  in  favour  of  the  defendant,  and  agrees  with 
Wood  V.  Benson  {d),  which  is  precisely  in  point.  It  is  not 
contended  that  the  consideration  must  be  co-extensive  with 
the  promise,  or  that  it  must  appear  in  express  terms  on  the 
face  of  the  instrument.  The  true  rule  is  laid  down  by 
Tindal  C.  J.  in  Hawes  v.  Armstrong  (e).  He  says  that  the 
consideration  need  not  appear  on  the  instrument  in  express 
terms ;  and  then  adds,  "  not  that  a  mere  conjecture,  how* 
ever  plausible,  that  the  consideration  stated  in  the  declara- 
tion was  that  intended  by  the  memorandum,  would  be  suf- 
ficient to  satisfy  the  statute:  but  there  must  be  a  well* 
grounded  inference  to  be  necessarily  collected  from  the 
terms  of  the  memorandum,  that  the  consideration  stated 
in  the  declaration,  and  no  other  than  such  consideration, 
was  intended  by  the  parties  to  be  the  ground  of  the  pro- 

(fl)  1  Bing.  N.  C.  587.  {d)  2  C.  &  J.  94. 

(6)  3  B.  &  Bing.  211.  (c)  1  Bing.  N.  C.  761. 

(c)  6  B.  Moore,  521. 
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miie/'    So  also  Patteson  J.,  in  delivering  the  judgment  of        1838. 
the  Court  in  Jame$  v.  Williams  {a),  and  referring  to  Cole  v. 
Dyer(b),  observes,  ''That  case  shews  that  you  must  be 
able  to  fix  upon  the  consideration  on  the  face  of  the  instru- 
fflenty  not  as  a  matter  of  conjecture,  but  as  matter  of  un- 
doubted certainty."    In  Wain  v.  Warlters  (c)  it  might  have 
been  implied  that  forbearance  was  the  consideration,  but 
the  Court  thought  it  not  sufficiently  evident.     In  Stadi  v. 
UUid)  the  guarantee  applied  only  to  a  future  delivery  of 
goods^  and  such  delivery  was  implied  by  the  Court  to  be 
the  consideration.     So  here,  if  the  guarantee  had  been 
limited  to  future  advances,  it  might  have  been  a  fair  infer- 
ence that  they  formed  the  consideration  for  the  defendant's 
promise.     But  with  respect  to  past  advances,  can  it  be 
nid,  according  to  the  test  furnished  by  Tindal  C.  J.,  and 
Psfleioit  J.,  that  the  consideration  for  the  guarantee  may  be 
iofen'ed  without  conjecture  ?     The  consideration,  as  sug- 
gested by  Alderson  B.  at  the  trial,  might  have  been  for«- 
beaniDce  of  the  past  debt.     Again,  it  might  have  been  the 
nakmg  of  future  advances,  as  alleged  in  the  declaration, 
lod  contended  for  on  the  present  argument.     Or,  lastly,  it 
night  have  been,  and  probably  was,  compounded  of  both 
ingredients,  forbearance  and  future  credit.     According  to 
the  construction   now  set  up  on  behalf  of  the  plaintiff, 
the  future  advance  of  a  single  penny  would  have  rendered 
the  defendant  liable  for  the  whole  of  the  past  debt  of  1 600/.; 
btit,  as  the  object  of  the  guarantee  was  to  enable  the  de- 
fendsnt  to  carry  on  his  business,  forbearance  also  of  the  past 
debt  was  most  essential  to  him.     The  amount  of  future 
sdfsnces  is  not  stipulated,  and  the  great  improbability, 
therefore,  that,  in  consideration  of  a  future  advance,  how- 
ever trifling,  the  defendant  would  guarantee  the  past  debt 
of  1600/.,  must  exclude  the  inference  of  such  a  bargain, 
where  it  is  not  expressed.     As  the  real  consideration,  then, 
for  securing  the  past  debt  is  open  to  so  much  doubt,  it 

(«)  5  B.  &  Ad.  1109.  (c)  5  Eait,  10. 

W  1 C.  ft  J.  461.  id)  9  East,  348. 
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cannot  be  said  that  there  is  a  sufficient  memorandum  of  the 

agreement^  so  as  to  satisfy  the  Statute  of  Frauds. 

The  defendant  had  a  right  to  deduct  the  dividends  from 

the  amount  claimed  under  the  guarantee.     By  the  Bankrupt 
Second  point.    ^^^^  g  q^^  4^  ^    jg^  ^   ^^^  jj^^  ^^^^^^  p^^j^^g  j^j^  creditor 

the  amount  due,  may  either  take  the  benefit  of  the  creditor's 
proof  pro  tanto,  or  may  himself  prove  the  amount  and 
receive  the  dividends.  The  dividends  should  have  been 
applied  rateably  to  the  whole  debt;  Bardwellv.LydalUa). 
[Lord  Denman  C.J.  We  are  entirely  with  you  on  that 
point.] 
Third  point.  Then  it  is  said  that  the  defendant  ought  to  have  pleaded 

specially  that  the  guarantee  was  insufficient,  under  the  Sta- 
tute of  Frauds.  But  that  was  not  necessary :  the  new  rules 
say  that  non  assumpsit  shall  operate  as  a  denial  in  fact  of 
the  express  contract  or  promise  alleged.  If  the  written 
contract  state  one  consideration,  and  the  declaration  ano- 
ther, defendant  could  not  plead  the  variance^  as  that  would 
be  an  argumentative  denial.  The  defendant  has  not,  as  in 
Passenger  v.  Brookes  (6),  sought  to  avoid,  by  collateral  mat- 
ter^  the  consideration  declared  on,  but  he  denies  it  alto- 
gether. This  distinction  is  pointed  out  by  Parke  B.  in 
Bemiion  v.  Davison  (c).  [Lord  Denman  C.  J.  We  think  if 
you  disprove  the  consideration,  you  disprove  the  contract] 

Lord  Denman  C.  J. — The  question  is,  whether  the 
plaintiff  has  made  out  the  contract  alleged  in  his  declara- 
tion. The  declaration  sets  out  the  guarantee  given  by  the 
defendant,  and  states  the  consideration  to  be  this : — that 
the  plaintiffs,  at  the  request  of  the  defendant,  would  con- 
tinue'from  time  to  time  to  advance  further  sums  of  money 
to  Davenport,  There  is  certainly  no  necessity  that  the  con- 
sideration should  be  co-extensive  with  the  promise;  but 
the  real  consideration,  whatever  it  was,  must  be  set  out  on 

(a)  7  Bing.  489.    See  also  Pa-         (6)  1  Bing.  N.  C.  587.    Sec  the 
ley  V.  Field,  2  Ves.  jun.  435.  report  in  1  Scott,  560. 

(c)  3  M.  &  W.  179. 
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the  record.     I  entirely  agree  in  the  rule  of  construction        1838. 

recently  laid  down  by  Tindal  C.  J.  and  my  brother  Patieson: 

ind  on  reading  this  guarantee,  with  reference  to  that  rule,  I 

must  confess  myself  unable  to  say  what  it  was  that  induced 

the  defendant  to  guarantee  payment  of  the  past  advances. 

I  should  form  a  conjecture  that  both  forbearance  to  sue 

for  tke  past  debt,  and  the  making  of  further  advances,  con- 

itiluted  the  consideration.    That,  however,  is  conjecture 

only,  and  the  declaration  alleges  a  different  consideration, 

munely,  the  further  advances  only.     I  think,  therefore,  the 

real  consideration  is  not  set  out  in  the  declaration,  and  the 

great  uncertainty  in  which  it  is  left  entitles  the  defendant  to 

kave  the  rule  made  absolute. 

Patteson  J. — I  have  had  some  difficulty  in  coming  to 
I  conclusion,  but  on  the  whole  I  must  say  that  I  cannot, 
from  the  perusal  of  this  guarantee,  ascertain  the  defend- 
int's  motive  for  securing  the  past  advances.  The  mention 
of  future  advances  enables  me  to  infer  reasonably  that  the 
making  of  such  advances  formed  the  consideration  for  the 
defendant's  promise  to  secure  them;  but  I  cannot  infer 
that  they  in  like  manner  formed  the  consideration  for  his 
promise  as  to  the  past  advances.  The  consideration,  there- 
fore, with  respect  to  them  is  left  to  conjecture.  There 
does  not,  on  the  face  of  this  instrument,  appear  to  have 
been  any  engagement  by  the  plaintiffs  to  forbear  suing  for 
tbem,  and  if  such  an  engagement  did  appear  ever  so  dis- 
^lly,  it  is  not  alleged  in  the  record,  and  would,  therefore, 
l>e  just  as  fatal  as  the  present  uncertainty. 

Williams  J. — The  question  is,  whether  the  real  con- 
sideration for  the  defendant's  promise  can,  without  conjec- 
^e,  be  collected  from  a  perusal  of  this  guarantee.  The 
learned  judge  who  tried  the  cause  thought  the  word 
"secure*'  implied  forbearance  to  sue  for  the  past  advances, 
*nd  that  this  was  the  consideration  which  had  induced  the 
defendant  to  guarantee  them.     Other  considerations  for 

VOL.  I.  L 
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this  part  of  the  guarantee  have  been  suggested  to-day,  and 
it  is  impossible  to  say  that  the  actual  consideration  is  nol 
left  in  very  great  doubt. 

Coleridge  J. — Mr.  Tomlinson,  in  his  able  argument^ 
laid  down  the  correct  rule  of  construction  applicable  to 
guarantees^  that  the  consideration  must  either  appear  on 
the  face  of  tliem,  or  by  necessary  inference  from  them ; 
for  unless  this  is  the  case  parol  evidence  is  not  excluded. 
The  terms  of  this  instrument  do  not  lead  to  any  clear  in** 
ference  that  the  future  advances  were,  as  the  declaration 
alleges,  the  consideration  for  guaranteeing  the  by-gone 
advances.  The  learned  judge  at  the  trial  inferred  from  the 
word  ''  secure/'  that  forbearance  was  the  consideration.  I 
think  so  too.  If  such  was  the  consideration  it  is  untruly 
stated ;  and  if  it  was  not,  then  it  is  quite  uncertain. 

Rule  absolute  to  enter  a  verdict  for  the  defendanU 


Surtrrijt^v.  Ex  parte  Daws. 

Ttw  Court  rv    L.'LAIiK^OS  moved  for  a  writ  of  certiorari  to  be  di- 

« ivrtiomh  to  ri'ctcd  to  the  coroner  lor  the  nape  of  Uastmgs,  m  tbe 
bnnji^  wp  n  c\>-  ^-^lyniy  of  Sussex,  lo  bring  up  the  inquisition  taken  on  tbe 
luM)  lo  l««         Ord  of  April,  18:28,  at  Mouni£eld,  in  tbe  county  of  Sussex, 

2k!^t^!Lwvr.    ^"  view  of  the  bi>dv  of  Jmmes  Latrremct  Daws. 
¥i  nicn  |HM^>*^rt  • 

r4iolvi4iWn  I  to  nude  this  motion  ou  affidavits  of  tbe  father  of  the 
c.M\>»KT  W  *  docciistHl  and  of  oihen^,  by  \%hich  it  appeared  that  the  in- 
lt«  Init  Y^hich  qui^iiioti  in  question  ^a»  held  before  the  cicik  of  the  coro- 
!«!<«  t^Kw  tHf^r  for  the  Ka|H'  oi  Ha^tiug^,  who  had  since  died;  that  the 
^^!^^^^  jury  cottjustrd  of  thincm.  mud  ibat  ifae  pei»oo  who  held  the 
>iiKK)i  ti«»  >n  inquest*  tai  summinc  up  the  ciidcfice«  asked  each  of  the 
Stiih^T**^^  jowMrjt  ^rfMsrately  ^bat  «as  the  ^lendici^  wbcn  seren  of  the 

juiy  $aid,  ibey  >iiere  ol  opauoB  die  deceased  died  in  m  fit, 
mkI  the  oibcr  m  ««nr  of  opinm  be  died  troan  tbe  effects 
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of  liquor.     The  coroner  then  told  them  that,  as  there  was  a      '  1838. 
difference  of  opinion  between  them,  the  majority  must  bind      ^^ 
the  minority,  and  they  must  bring  in  a  verdict  that  the  de-       Daws. 
ceased  died  of  "  Apoplexy  or  other  visitation  of  God.'*  The 
jury  accordingly  did  so.     Some  of  the  jury  could  not  write, 
ind  none  of  them  signed  their  names  or  set  their  marks  to 
the  inquisition. 

The  inquisition  purported  to  be  taken  **  before  Charles 
Anudd,  coroner  for  the  said  Rape." 

Clarhon  stated,  that  he  moved  on  the  part  of  the  father 
of  the  deceased,  in  order  to  have  a  fresh  inquisition.  [Lord 
Daman  C.  J.  Is  it  clear  that  we  should  quash  every  in- 
qouition  we  might  find  to  be  bad?  According  to  the  state- 
meDt  yon  make,  the  inquisition  is  bad,]  On  the  face  of  it, 
it  appears  to  be  taken  by  the  coroner.  [Lord  Denman  C.J. 
Suppose  any  one  should  profess  himself  to  be  the  coroner 
for  Middlesex,  and  take  an  inquest  in  that  character,  would 
it  not  be  a  nullity  ?]  It  is  submitted  that,  if  such  an  inqui- 
sition were  produced  from  the  coroner's  oflSce,  it  ought  to 
be  brought  up  here  to  be  quashed,  before  a  melius  inquiren" 
dm  can  be  issued.  It  is  said,  (2  Hawk.  P.  C.  p.  80,  ed. 
bj  Curwood,)  "  none  can  take  an  inquest  on  view  in  any 
case  but  the  coroner."  In  the  same  book  (p.  89)  it  is  laid 
<iown  diat,  if  the  inquisition  is  quashed  for  point  of  form 
onij,  the  coroner  ought  to  take  a  new  inquisition  as  if  none 
liad  been  taken ;  but  if  it  appear  that  the  coroner  has  been 
guilty  of  misconduct,  then  a  melius  inquirendum  shall  be 
swarded.  {^Palteson  J.  That  is  where  the  inquisition  has 
been  taken  by  the  coroner ;  here  it  has  been  taken  by  a 
person  wholly  unauthorized.] 

Lord  Denman  C.J. — It  appears  to  me  we  should  be 
^ing  a  very  unnecessary  act,  if  we  were  to  grant  the  cer- 
uorari,  as  it  would  only  be  an  encouragement  to  any  cap- 
tious objections  that  might  be  made  from  time  to  time.     If 

l2 
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the  deceased  cauie  to  his  death  by  any  improper  means, 
Ex  DRHe       ^^^^^  *s  nothing  to  prevent  an  indictment  being  preferred. 


Daws, 


Patteson,  Williams  and  Coleridge  Js.  concurred. 

Rule  refused. 


AblT'Sk.  '^'^^  Queen  v.  The  Justices  of  St.  Aldan's. 

Assessroent      -lLA  TT,  on  a  former  day  in  this  term,  had  obtained  a 

Act,  (6  &  7  rule  nisi  for  a  mandamus  to  the  defendants  to  enter  con- 
WUL  4,  c.  96,    . 

f.  6,)  enacts,     tmuanceS|  and  hear  an  appeal  against  an  order  of  petty  ses- 

•ion  of^the^*"   ®*®"*'  amending  a  rate  made  upon  the  Hon.  and  Rev.  WtV- 

special  petty     Ham  CapeL 

be  binding,  un-       ^y  ^^®  affidavits  on  which  the  rule  was  obtained,  it  ap- 

le88  notice  of    peared  that  Mr.  Capel  had  appealed  against  a  rate  made 

appeAi  be 

given  within      upon  him  by  the  parish  of  Watford,  to  the  petty  sessions 

14  days  after    |,g|j  ^^  ^jjg  24th  of  July  last,  who  allowed  the  appeal  and 

the  deasion,  "^      .  '^'^ 

and  a  recog-     reduced  the  rate.     The  parish  of  Watford  thereupon  gave 

tered^ntoo^A-  notice  of  appeal  to  the  quarter  sessions,  and  they  entered 
in  five  dayt  of  into  a  recognizance  before  three  justices  at  the  petty  ses- 
before  some      sions  held  at  Watford,  to  try  the  appeal  on  the  7th  August 

justice  of  the    i^gt.     Entry  of  the  recognizance  was  made  in  the  minute 

peace.  Where  ,       ,   ,       ,       ,  \  e    % 

recognizances    book  by  the  deputy  clerk  of  the  peace,  and  was  signed  by 

teredbto^"  one  of  the  justices  present;  and  by  the  practice  of  the 
within  the  five  Watford  petty  sessions  in  taking  recognizances,  minutes  of 
minute  of  the    ^'^®  proceedings  are    taken   at  the  time,  from  which  the 

recognizances    records  are  afterwards  made  up,  and  are  then  signed  by  one 

was  entered         r    i       •       •  rrn  i  i  t 

in  the  minute    ^f  ^he  justices.     Ibe  record  was  made  up,  but  was  not 

^*^A  ^f  jj*®      sent  to  any  justice  to  be  signed. 

peace,  but  the 

reco)i;nizancc  itself  was  not  then  drawn  up  and  signed  by  a  justice  of  the  peace;  the 
Court  held  that  the  words  of  the  statute  were  satisfied,  and  therefore  where,  on  appeal 
to  the  quarter  sessions,  the  recognizances  were  produced  without  the  signature  ot  any 
justice,  and  it  appeared  that  by  inadvertence  the  record  had  been  sent  by  the  clerk 
of  the  petty  sessions  to  the  clerk  of  the  quarter  sessions  without  such  signature,  and  the 
sessions  quashed  the  appeal  on  the  ground  of  the  recognizance  being  invalid,  tliis  Conrt 
issued  a  mandamus  to  the  quarter  sessions  to  enter  continuances,  and  hear  the  appeal. 
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The  affidavits  in  answer  stated,  that  by  inadvertence  the 
record  had  been  sent  by  the  clerk  of  the  petty  sessions  to 
the  clerk  of  the  quarter  sessions,  without  the  signature  of 
the  justices  having  been  obtained. 

On  the  hearing  of  the  appeal  bX  the  last  Michaelmas 
quarter  sessions  for  St.  Alban's,  when  the  appeal  was  called 
on  for  trial,  the  counsel  for  the  respondent  called  for  the 
recognizances  to  be  produced,  and  on  their  appearing  to  be 
without  signature,  objected  that  they  were  invalid.  The 
appellants  offered  to  prove,  by  parol  evidence,  that  the 
recognizances  had  been  properly  entered  into,  and  to  pro- 
duce the  minute  signed  by  the  justices  at  the  time ;  it  was 
also  proposed  to  procure  the  signature  of  one  of  the  jus- 
tices who  took  the  recognizance,  who  was  then  present  in 
Court;  but  the  sessions  decided,  that  a  recognizance  made 
up  as  aforesaid  could  not  be  made  up  and  perfected  soon 
enough  so  as  to  satisfy  the  statute,  which,  in  their  opinion, 
required  it  to  be  perfected  within  five  days  after  the  giving 
of  the  notice  of  appeal,  and  they  quashed  the  appeal. 

Wordsworth  now  shewed  cause.  Under  s.  6  of  the  Paro- 
chial Assessment  Act,  6  8c  7  WilL  4,  c.96(a),  it  was  impe- 
rative to  prove  that  the  recognizance  had  been  duly  entered 
into  five  days  after  giving  notice  of  appeal.     In  the  present 


(a)  The  Parochial  Assessmeot 
Act,  6  &  7  WUL  4,  c.  96,  s.  6,  en- 
acts ''  that  the  justices  acting  in 
and  for  every  petty  sessions  shall, 
four  times  iit  least  in  every  year, 
hold  a  special  sessions  for  hearing 
appeals  against  the  rates  of  the 
several  parishes  within  their  re- 
spective divisions,'* — ''  and  at  such 
special  sessions,  the  justices  there 
present  shall  hear  and  determine 
all  oljectioiis  to  any  such  rate  &c., 
which  dedsion|shall  be  binding  and 
amebuive  on  the  pariieSf  unless  the 
person  or  persons  impugning  such 
dediioD  shall,  within  fourteen  days 
after  the  tame  shuli  have  been 


made,  cause  notice  to  be  given  in 
writing  of  his,  her,  or  their  in- 
tention of  appealing  against  such 
decision,  and  of  the  matter  or 
cause  of  such  appeal ,'' — "  and 
within  five  days  after  giving  such 
notice  shall  enter  into  a  recogni- 
zance before  some  justice  of  the 
peace,  with  sufficient  securities, 
conditioned  to  trjf  such  appeal  at 
the  then  next  general  sessions  or 
quarter  sessions  of  the  peace, 
which  shall  first  happen,  and  to 
abide  the  order  of  and  pay  such 
costs  as  shall  be  awarded  by  the 
justices  at  quarter  sessions.'^ 
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case,  no  recognizance  bad  been  entered  into,  but  only  a 
minute  made  on  a  piece  of  paper.  It  is  clear  that  recog- 
nizances cannot  be  proved  by  such  evidence,  as  was  held  in 
Rex  V.  Smith  [a),  where  an  indictment  alleged  a  record  of 
quarter  sessions,  and  it  was  held,  that  it  could  not  be  proved 
by  the  production  of  the  minute  book  of  the  clerk  of  the 
peace,  although  no  record  had  been  in  fact  drawn  up  (6). 
It  was  also  said,  that  the  signature  of  the  justices  might  be 
affixed  to  the  recognizance  at  the  hearing  of  the  appeal,  but 
that  clearly  does  not  satisfy  the  words  of  the  statute. 

Piatt,  contrd,  was  not  called  upon  by  the  Court. 

Lord  Den  MAN  C.  J. — I  think  this  rule  must  be  abso- 
lute. The  objection  is,  that  the  recognizance  was  not  en- 
tered into  five  days  after  giving  notice  of  appeal.  But  the 
petty  sessions  decided  the  case  on  the  24th  of  July,  notice 
of  appeal  was  given  within  fourteen  days,  and  within  five 
days  of  the  notice  the  recognizance  was  entered  into. 
There  is  no  objection,  therefore,  on  that  ground. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 


(a)  8B.&C.  341. 


ilule  discharged. 

(b)  Sec  The  Queen  v.  Yeaveiey^ 
ante,  p.  60. 


SaturdaVf 

Nov.  24M, 

and 

2V(w!*26M.  '^'^^  Queen  v.  Ricketts. 

JSontK    Sir  F.  pollock,  on  the  first  day  of  this  term,  had 

ftice  of  a  writ    obtained  a  rule  calling  upon  the  prosecutors  to  shew  cause 
of  capias  cum       i      .  •         ^  j        ^«  •  i  •     .i  • 

proclamatione   ^"^  ^^^  writs  ot  capias  cum  prociamatione,  issued  in  this 

that  a  whole     case,  should  not  be  quashed,  with  costs.     The  affidavits 
tervened  be-      on  which  the  rule  was  obtained  stated  the  following  facts* 

tween  us  teste  !„  ^|^g  yg^^  1833  two  decrees,  one  of  the  Arches  Court  of 
aod  the  term  "^ 

in  which  the     Canterbury,  and  another  of  the  High  Court  of  Delegates, 

writ  de  con- 

tumace  capiendo  was  returnable,  the  Court  quashed  the  writ  of  capias,  as  being  a  dis- 

conti&itance  on  the  face  of  it. 


The  QuEBV 
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were  pronouoced  agaiost  the  defeodant  in  a  suit  for  the        1838. 
lubtraction  of  church-rates.     In  Michaelmas  term,  1837, 
two  writs  de  contumace  capiendo  against  the  defendant,  di- 
lecled  to  the  sheriff  of  Herefordshire,  were  issued  upon  sig-     Rickbtts. 
Bi6aiviu  from  the  Courts  of  Arches  aud  Delegates  respeo- 
tnriy,  bearing  t^ste  pn  the  S5th  of  November  in  that  year^ 
and  reliiraable  on  the  11th  of  January  last,  the  first  day  of 
Hilary  term :  to  which  writs  the  sheriff  made  the  following 
ratum:  ''The  within-uamed  Thomas  Bourke  BicketU  is 
noi  found  in  my  bailiwick."     Writs  of  capias  cum  procla^ 
iMitoiie,  founded  upon  the  above  return,  were  issued  against 
iut  defendant,  tested  the  24th  of  May  last,  the  first  day  of 
Trioity  term,  and  returnable  on  the  2d  of  November,  the 
firit  day  of  the  following  Michaelmas  term.    The  form  of 
tlie  Delegates*  writ,  from  which  that  of  the  Court  of  Arches 
tititA  only  in  the  style  of  the  Court,  after  reciting  the 
npuficavit  and  writ  de  contumace  capiendo^  as  being  return" 
Mi  on  the  llth  of  January,  and  that  the  sheriff,  in  obe- 
dience to  the  said  writ,  had  returned  that  the  defendant 
"wunotfounf  in  his  bailiwick,  proceeded  thus :  ''  there- 
fore, according  to  the  form  of  the  statutes  in  such  case 
nude  and  provided,  we  command  you  that  you  do  not  for- 
^  by  reaaon  of  any  liberty  in  your  bailiwick,  but  that 
JW  take  the  said  T.  B^  Ricketts  if  he  shall  be  found  in  your 
ktfitrtcA,  and  him  safely  keep^  so  that  he  may  make  satis- 
faction for  the  said  contempt.     And  if  the  said  T.  B.  R. 
^  not  be  found  in  your  bailiwick,  that  then  you  cause 
open  proclamation  to  be  made,  ten  days  at  least  before  the 
^turn  of  this  writ ;"  concluding  in  the  language  of  the  4th 
'action  of  the  5  Eliz:  c.  23,  by  requiring  the  sheriff  to  call 
ipoa  the  defendant,  within  six  days  after  such  proclama- 
^Qi  to  yield  himself  up  to  prison,  according  to  the  effect 
^  the  writ,  under  penalty  of  10/.     The  affidavits  then 
itited  that  the  writ  de  contumace  capiendo  was  not  lodged 
*itb  the  sheriff  at  any  time  between  the  teste  and  return, 
^not  till  long  after  he  had  quitted  office,  viz,  on  the  13th 
<^f  June,  on  which  day  be  made  the  return  of  non  est  inveu" 
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tus.  At  the  foot  of  which  return  was  a  memorandum, 
"  Received  June  13,  1838."  And  that  the  writ  of  capias 
cum  proclamationey  although  tested  on  the  24th  of  May, 
was  not  issued  from  the  Crown  Office  till  the  2l8t  of  June. 
It  was  also  stated  that  Mr.  Rickeits  was  to  have  been  found 
at  his  dwelling-house  in  the  county  of  Hereford  on  several 
days  between  the  teste  and  return  of  the  writ  de  contumace 
capiendo. 

Sir  F,  Pollock  objected  on  these  facts,  I.  That,  as  the 
53  Geo,  3,  c.  127,  directs  that  all  proceedings  in  respect  to 
a  writ  de  contumace  capiendo  shall  be  governed  by  the  5 
Eliz.  c.  23,  which  applies  to  the  old  writ  de  excommuni" 
calo  capiendo,  and  as  the  writ  de  contumace  capiendo  had 
not  in  this  instance  been  delivered  to  the  sheriff  till  after  it 
was  returnable,  nor  till  after  the  sheriff  was  out  of  office, 
the  writ  was  a  spent  writ,  and  the  writ  of  capias  cum 
proclamatiotie  had  issued  irregularly,  as  the  5  Eliz.  c.  23, 
8.  5  (a),  makes  the  sheriff's  return  to  the  former  writ  a 


(fl)  The  5  Eliz,  ch.  23,  sect.  2, 
enacts,  "  that  every  writ  of  excom' 
municato  capiendo  that  shall  be 
granted  and  awarded  out  of  the 
High  Court  of  Chancery  against  any 
person  or  persons  within  the  realm 
of  England,  shall  be  made  in  the 
time  of  term,  and  returnable  in  the 
King's  Bench  in  the  term  next  after 
the  teste  of  the  same  writ ;  and  after 
the  same  writsliall  be  so  made  and 
sealed,  that  then  the  said  writ  shall 
be  forthwith  brought  into  the  said 
Court  of  King's  Bench,  and  there, 
in  the  presence  of  the  justices, 
shall  be  opened  and  delivered  of 
record  to  the  sheiiff  or  other  officer 
to  whom  the  serving  and  execution 
thereof  shall  pertain.** 

Sect.  3  enacts,  '*  that  the  sherifF 
to  whom  such  writ  shall  be  direct- 
ed shall  not  be  compelled  to  bring 
the  body  of  such  person  as  shall 
be  named  in  the  said  writ  into  the 
said  Court  at  the  day  of  the  re- 


turn, but  shall  only  return  the  same 
writ,  with  a  declaration  briefly  how 
he  had  served  and  executed  the 
same,  to  the  intent  that  thereupon 
the  said  justices  may  then  further 
therein  proceed,  according  to  the 
tenor   and  effect  of  this  present 


yy 


act. 

Sects.  4  and  5  enacted,  "  that  if 
the  sheriff  return  that  the  person 
named  in  the  said  writ '  cannot  be 
found  within  his  bailiwick,'  then 
upon  every  such  return  a  writ  of 
capias  cum  proclamalione  is  to  be 
issued,  for  the  party  to  deliver 
himself  up  to  prison,  '  under  paia 
offorfeitureof  lO/."" 

Subsequent  sections  direct^  in 
case  of  the  party's  default,  the 
award  of  a  second  capias,  and  A 
penalty  of  20/.;  and  in  like  manner 
the  awarding  of  capias  infinitely, 
and  a  penalty  of  20/.  for  every  sub- 
sequent default. 
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onditioo  precedent  to  the  issue  of  the  second.     2.  The        1838. 

writ  of  coniumace  capiendo  being  made  returnable  on  the    J!'^^'^^^ 
1 ,  L    ^  r  L  .  T**®  Queen 

1  Itn  of  January^  there  was  no  continuance  entered  between  v. 

that  day  and  the  24th  of  May.     3.  The  sheriflF's  return  of     R^cketts. 
*^  non  est  inveaius*'  is  improper,  and  ought  to  have  been 
**  inveniri  non  potest"  as  the  words  of  the  5  Eliz.  c.  2,3,  s.  4, 
are,  if  the  sheriff  shall  return  that  the  party  ^'  cannot  be 
found."    4.  Mr.  Rickeits  was  to  have  been  found  at  his 
own  dwelling-house.     5.  That  the  writ  of  capias  cum  pro- 
damatume  had  been  issued  in  the  vacation,  which  was  irre- 
gular: and  6.  The  writ  deviated  from  the  form  prescribed 
bj  the  Stat,  of  Eliz.y  which  directs  a  proclamation  to  be 
mide  at  all  events. 

Sir  W.  IF.  Follett  and  Stammers  now  shewed  cause. 
1  &  2.  The  writ  de  contumace  capiendo  was  properly  issued 
io  Michaelmas  term,  and  made  returnable  in  the  ensuing 
Hilary  term,  in  compliance  with  the  5  Eliz,  c.  23,  s.  2.    It  is 
true  that  it  was  not  delivered  to  the  sheriff  till  after  it  was  re- 
turnable; but  it  was  not  necessary  that  it  should  have  been. 
The  only  object  of  issuing  it  was  to  found  ulterior  process 
upon  it.     An  ex-sheriff  may  return  a  writ  after  the  expi- 
nuion  of  hb  office.     The  date  of  the  actual  delivery  is  no 
objection  to  the  subsequent  process  issued  upon  it.     A 
question  of  this  kind  was  much  discussed  in  Taylor  v. 
Gregory  {a).    \^Patteson  J.  The  writ  of  capias  cumprocla- 
^tione  recites  that  the  writ  de  contumace  capiendo  was 
issued,  returnable  on  the  1 1th  of  January  last,  and  that  the 
sberiff  had  returned  upon  it  non  est  inventus^  and  therefore 
the  writ  of  capias  cum  proclamatione  was  issued.    It  appears 
DOW  that  the  former  writ  had  not  been  issued  before  the 
teste  of  the  second  writ.]     It  is  immaterial  whether  in  fact 
H  bid  been  issued  prior  to  its  return ;  for  by  s.  4  of  5  Eliz, 
tbe  sheriff  is  not  required  to  take  the  body  upon  the  writ* 
Continuances  may  be  entered  as  in  other  cases,  previous  to 
tbe  new  rules,  by  entry  on  the  roll  of  "  vicecomes  non  misit 

(a)  S  B.  &  Ad.  257. 
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breve/*  down  to  the  issue  of  the  capias  cum  proclatnatumt 
on  the  24th  of  June.  ThU  being  a  criminal  process^  is  not 
affected  by  the  new  rules.  [Paiteson  J.  That  was  by  a  fiction 
of  law,  not  at  all  to  be  encouraged.]  In  Taylors.  Gregory  (a) 
this  very  objection  was  made.  The  Court  ordered  continu- 
ances to  be  entered,  and  it  was  objected  that  the  writs  had 
never  been  delivered  to  the  sheriff;  but  it  was  said  that  it 
was  of  no  consequence.  Again,  the  5  Eliz.  c.  23,  s.  ^ 
directs  the  writ  de  excommunicato  capiendo  (for  which  the 
writ  de  contumace  capiendo  is  substituted  by  the  53  Geo.  3, 
c.  1 27,)  to  be  delivered  of  record  to  the  sheriff,  and  as  the 
writ  of  capias  cum  proclamatione  recites  the  former  writ, 
and  that  it  was  duly  delivered  to  the  sheriff  and  returned 
by  him,  that  is  sufficient,  for  there  can  be  no  averment 
against  a  record;  Floyd  v.  Barker  (b).  3.  The  sheriff's 
return  of  ''  non  est  inventus"  was  quite  right,  for  the  legal 
meaning  of  that  is,  the  defendant  cannot  be  found ;  JRex  ▼• 
Sheriff  of  Kent  (c).  4.  The  affidavit  that  Mr.  Ricketts  wm 
to  be  found  between  the  teste  and  return  of  the  writ  cannot 
be  heard  against  the  record.  If  the  sheriff's  return  is  false 
he  may  be  proceeded  against  in  an  action,  but  it  cannot  be 
averred  against ;  Avril  v.  Sheriff  of  Warwick  (d),  Goubot 
v.  De  Crouy  (e),  Vin.  Abr.  Return,  O ;  Com.  Dig.  Retora 
(G).  Before  the  late  rules  it  was  a  most  common  practice 
to  return  non  est  inventus  to  writs,  in  order  to  save  the 
Statute  of  Limitations,  although  the  party  was  well  known 
to  be  within  the  bailiwick.  5.  The  last  point  is,  that  the 
capias  cum  proclamatione  was  issued  irregularly  in  vacation. 
But  there  is  nothing  in  either  of  the  acts  to  confine  its  issue 
to  term  time,  and  the  constant  practice  at  the  Crown  Office 
has  been  to  issue  such  writs  in  vacation.  6.  As  to  the  procla- 
mation, the  meaning  of  the  statute  is,  that  it  shall  be  made 
only  when  the  defendant  is  not  in  the  bailiwick ;  if  be  be 
in  the  bailiwick  the  sheriff  must  take  him. 


(a)  2  B.  &  Ad.  367. 

(6)  12  Rep.  24. 

(c)  1  Murphy  &  Hurl.  13. 


(d)  3  N.  &  M.  871. 
(c)  1  C.  &  M.  773. 
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Sir  F.  Pollock  and  J.  W.  Smith,  contri.    This  is  a  sta-        lase. 
tntable  proceeding,  and  the  course  marked  out  by  the  sta-    J^^^^^^^ 
tute  must  be  strictly  observed.     It  is  also  a  highly  penal  9. 

process,  and  to  be  cpnstrued  strictly.     But  the  plaintiffs     Ricketts. 
have  deviated  from  the  direction  of  the  statute,  both  in  the 
form  of  the  writ  and  in  the  course  adopted  in  issuing  it. 
The  writ  is  bad  in  form^  for  the  statute  of  Eliz.  expressly 
directs   that  proclamation   shall   be   made  at  all  events: 
whereas  this  writ  only  directs  it  to  be  made  in  case  of  the 
defendant  not  being  found  within  the  bailiwick.     But  the 
defendant  may  be  in  the  bailiwick,  although  the  sheriff  can- 
not find  him;  and  the  meaning  of  the  statute  was,  that  in 
tidi  case  he  should  have  warning,  by  the  proclamation,  of 
tke  penalty  to  which  he  would  be  liable  if  he  did  not  come 
nd  surrender.     And  this  is  obvious  from  the  14th  section, 
which  directs,  that  when  the  defendant's  name  is  with  a 
sipfr  of  some  other  bailiwick,  the  proclamation  is  to  be 
Bide  there,  because  that  is  the  most  likely  place  for  him 
to  be.     So  that  the  case  which  the  plaintiff  contends  to  be 
the  only  one  in  which  proclamation  need  be  made  in  the 
Uliwick  to  which  the  writ  goes,  is  the  very  case  in  which 
die  tot  directs  that  it  shall  be  made  out  of  the  bailiwick. 
Besides,  it  never  can  be  ascertained,  till  the  return-day  of 
Ae  writ,  whether  the  defendant  will  be  found  in  the  baili- 
wick or  not ;  so  that  if  the  proclamation  is  not  to  be  made 
dl  that  is  ascertained,  it  never  can  be  made  at  all.     [Pat' 
ton  J.  Has  the  sheriff  power  to  take  the  defendant  at  all, 
'  he  do  not  surrender?]     Perhaps  not;  perhaps  the  effect 
^  the  statute  of  Elizabeth  is,  that  the  sheriff  is  always  to 
Qttke  proclamation,  and  only  to  take  the  body  if  it  be 
TolaDtarily  surrendered  in  pursuance  of  the  proclamation, 
which  would    be   an   additional   argument  to   shew   the 
i^essity  of  making  the  proclamation,  at  all  events.     As 
^0  the  discontinuance,  the  writ  is  also  plainly  bad  on  that 
E^ound.    The  contumace  capiendo  is  the  first  process:  that 

• 

^  to  be  continued  by  a  capias  with  a  10/.  penalty,  then  by 
<>De  with  a  90L  penalty,  and  so  on.     The  teste  of  each 
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1838.  writ  should  be  on  the  day,  or  at  least  in  the  term,  of  the 
return  of  the  writ  preceding  it;  Willatt  v.  Archer {a)\  Com. 
vf"  "  Dig.  Pleader  (V  3).  Here  the  contumace  is  returnable  in 
RicKBTTs.  January,  and  the  capias  is  not  tested  till  May  24th.  It  is 
argued  that  the  Court  will  permit  proper  continuances  to 
be  supplied,  but  that  is  impossible  in  the  present  case. 
IPatteson  J.  The  return  of  the  contumace  capiendo  here 
was  not  made,  in  point  of  fact,  until  just  before  the 
day  of  issuing  the  capias.l^  That  is  of  no  importance, 
since  the  discontinuance  appears  on  the  capias  itself. 
Moreover,  it  is  sworn  and  not  denied,  that  the  contumace 
capiendo  was  never  in  the  sheriff's  hands  between  its  teste 
and  its  return,  nor  until  he  had  left  office.  But  the  act 
directs  "  that  it  shall  be  delivered  to  the  sheriff  of  record  ;*' 
and  an  omission  so  to  deliver  it  has  been  held  fatal ;  Ano^ 
nymous  (6).  Had  it  been  so  delivered,  Mr.  Ricketts  might 
have  surrendered  to  it,  and  so  avoided  the  capias.  If  the 
contumace  need  not  be  put  in  the  sheriff's  hands,  neither 
need  the  first  capias:  and  then  the  defendant  will  be  sub- 
jected to  the  20/.  penalty  by  a  fiction. 

Lord  Denman  C.  J. — Without  entering  into  any  other 
points,  I  think  it  sufficient  to  say  that  this  writ  of  capias 
cum  proclamatione  must  be  quashed,  on  the  ground  of 
discontinuance.  The  writ  de  contumace,  it  appears  from 
the  writ  of  capias,  was  returnable  on  the  11th  of  January, 
the  first  day  of  Hilary  term.  The  whole  of  Easter  term 
elapses,  during  which  nothing  is  done ;  then  on  the  first 
day  of  Trinity  term  comes  the  writ  of  capias,  which  is  not 
connected  by  continuances  with  the  prior  proceedings. 

Patteson  J. — I  am  of  the  same  opinion.  The  writ  de 
contumace  capiendo  bears  teste  on  the  25th  of  November, 
1837,  and  is  made  returnable  on  the  llth  of  Januar}^  the 
first  day  of  Hilary  term,  1838,  and  the  writ  of  capias  is  not 
tested  until  the  24th  of  May  following,  being  the  first  day 

(a)  1  MaoD.  &  R.  31.  (6)  Cro.  Jac.  566. 
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of  Trinity  term.    If  one  process  is  to  be  a  regular  conti- 
nuance of  the  other^  and  the  dates  are  to  be  taken  which 
the  writ  of  capias  itself  furnishes,  then  the  writ  de  contu* 
mace  appears  certainty  to  have  been  returned  in  proper 
time ;  but  there  is  a  hiatus  of  the  whole  of  Easter  term  be- 
tween its  return  and  the  issuing  of  the  subsequent  writ. 
If,  howerer,  the  prosecutor,  to  obviate  the  objection  to  his 
proceedings,  on  the  ground  of  discontinuance,  repudiates 
the  dates  on  the  face  of  the  writ  itself,  and  shews  aliunde 
that  the  prior  writ  was  returned  at  a  much  later  period,  so 
that  in  point  of  fact  it  is  properly  connected  with  the  sub- 
sequent writ,  then  all  the  other  circumstances  must  be 
taken  into  consideration,  and  the  other  objections  arise,  that 
the  prior  writ  was  not  returned  in  due  time,  and  that  it 
Defer  came  into  the  sheriff's  hands  until  after  it  was  spent, 
ind  be  himself  had  gone  out  of  office. 

Williams  J. — I  will  only  add,  that  it  appears  to  me 
tbit  the  proclamations  under  the  statute  were  not  intended 
uiD  idle  ceremony.  It  does  not  follow  of  course  that  the 
sheriff  would  be  able  to  take  a  party,  although  he  might  be 
in  the  bailiwick.  The  very  object  of  the  proclamations 
might  be  to  bring  such  a  party  in. 
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Coleridge  J.  concurred. 


Rule  absolute. 


CODRINGTON  V.  LloYD. 

HUMFREY,  in  Trinity  term,  1837,  had  obtained  a  rule  to 
shew  cause  why  the  issue  and  notice  of  trial  in  this  case  should 
not  be  set  aside  for  irregularity  with  costs.  The  objection 
was,  m  substance,  that  although  an  issue  in  fact  and  an  issue 
in  liw  had  been  raised  with  respect  to  the  same  count,  the 
award  of  the  venire  in  the  issue  was  not  entered  to  assess 
coDtiagent  damages  upon  the  issue  in  law,  as  well  as  to  try 
the  issues  in  fact. 

^oidm  also,  the  Court  set  aside  the  itfsue  and  notice  of  trial,  with  costs 


Where  two 
issues  were 
joined,  one  of 
law  and  ano- 
ther of  fact, 
on  pleas  to  the 
same  count, 
and  the  issue 
contained  an 
entry  o(  venire 
adtriandum 
only,  and  not 
of  iuam  inqui- 
for  irregalarity. 
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1838.  WightmaUf  on  the  last  day  of  the   same   term,  shewed 

p  cau8e(c/),  and  cited  Pepper  V.  WhaUei/{b), 

V. 

Llotd.  Humfrey  was  heard  in  support  of  the  rule. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  in  this  term(c)  delivered  judgment. 
The  question  in  this  case  in  substance  amounts  to  this,  whe- 
ther it  be  necessary  that  the  jury  process  should  be  as  well 
to  try  the  issue  in  fact  as  to  assess  damages  on  the  issue  in 
law,  in  a  case  where  two  pleas  are  pleaded  to  the  same 
count,  to  one  of  which  the  plaintiff  replies,  and  to  the 
other  demurs,  so  that  an  issue  in  fact  and  another  in  law 
arise  out  of  the  same  count.  It  is  said  that  a  venire  tarn 
quam  cannot  be  requisite,  because  if  the  jury  find  the  issue 
in  fact  for  the  plaintiif,  they  will  of  course  assess  the  da- 
mages also,  which  must  obviously  be  the  same  as  would  be 
assessed  on  the  issue  in  law ;  and  if  they  find  it  for  the 
defendant,  the  action  is  defeated,  and  no  damages  can  be 
recovered.  This  argument  is  quite  just  in  the  event  of  the 
jury  finding  for  the  plaintiff,  but  if  they  should  find  for  the 
defendant,  it  is  still  possible  that  the  plea  may  be  held  bad, 
and  that  the  Court  may  give  judgment  for  the  plaintiff  not- 
withstanding the  verdict:  if  they  should  do  so,  and  also 
give  judgment  for  the  plaintiff  on  the  demurrer,  he  will  be 
entitled  to  damages,  and  a  second  jury  must  be  summoned 
to  assess  them ;  whereas  if  the  venire  in  the  first  instance 
had  been  tarn  quam,  they  would  have  been  assessed  by  the 
first  jury. 

The  practice  has  uniformly  been  to  award  a  venire  tarn 
quam  in  similar  cases,  and  as  there  is  a  possible  state  of 
circumstances  which  may  lead  to  the  necessity  of  sum- 
moning a  second  jury,  if  that  form  be  not  adopted,  this  issue 
is  incorrect  in  not  adopting  it,  and  the  rule  to  set  it  aside  as 
irregular  must  be  made  absolute. 

Rule  absolute. 

(a)  Before  Lord  Denman  C.  J.,  (6)  1  liar.  &  Wol.  480. 

UttUdaU,  Patteton  &  William  S$.         (c)  Nov.  Sd. 
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1838. 
BODDINGTON  V.  WoODLEY.  Friday, 

Sir  W.  W.  FOLLETT,  on  a  former  day  in  this  term,  u^erthe?& 
had  obtained  a  rule  to  shew  cause  why  an  order  of  Colt^  ^  Vkt,  c.  no, 
man  J«,  dated  the  10th  day  of  October  last,  should  not  be  has'no'aufho- 

let  aside,  and  the  defendant  be  discharged  out  of  custody.    "'^  ^^,  ™^® 

.  .  "^       an  order  for 

It  appeared  by  the  affidavits  on  which  the  rule  was  ob«  the  detention 

tained   that  the  defendant  had  been  arrested  on  the  5th  1!!!^^^^^ 

in  custody,  at 

Auguat  last,  by  virtue  of  a  writ  of  capias  ad  respondendum,  theumeofthe 
for  OOOO/.,  and  was  detained  in  custody  for  the  same  cause  a^'"  until  he 
on  the  1st  October,  when  the  1  8c  2  Vict.  c.  1 10,  for  abo«  ^^^^^  ^^^  hail, 

....  ,  .        or  until  fur- 

nihiog  arrest  upon  mesne  process,  came  mto  operation,  ther  order/' 
A  summons,  having  been  thereupon  taken  out  for  discharging 
the  defendant,  was  heard  by  the  above  learned  judge,  on 
the  10th  October,  who  then  made  the  order  in  question, 
which  was  in  the  following  terms :  ''  Upon  hearing  counsel 
on  both  sides,  and  upon  reading  the  joint  affidavit  of  the 
plaintiflf  and  S»  Ooslingf  the  two  affidavits  of  the  defendant, 
and  the  affidavit  of  T.  5.  Barnes,  it  appearing  to  my  satis- 
fiictioo  that  there  is  probable  cause  for  believing  that  the 
defendant  is  about  to  quit  England^  I  order  that  he  be  de- 
tained in  custody  of  the  warden  of  the  Fleet  Prison,  until 
he  shall  give  bail  in  the  sum  of  3000/.  in  this  action,  or 
wM further  order/* 

An  appearance  to  the  action  had  been  entered  by  the 
defendant,  and  no  process  had  been  issued  against  him 
aader  the  act,  in  furtherance  of  the  said  order. 

Sir  «/•  Campbell  A,G.  and  F. Robinton, now  shewed  cause. 
It  is  understood  that  the  learned  judge's  order  is  objected 
to;  1.  because  it  omits  to  state  that  it  was  shewn  to  his 
satisfiiction  that  the  plaintiff  had  a  cause  of  action  to  the 
amount  of  ^/.,  and  that  there  was  probable  cause  for  be- 
lieving that  the  defendant  would  quit  England  unless  de- 
tained in  custody ;  d.  because  it  directs  the  defendant  to  be 
detuned  in  custody  until  he  should  give  bail,  or  until  further 
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1838.         order;   and  3.  because  by  the  third  section  of  the  1  &  2 
''^^  Vict.  c.  IJO,  the  proper  mode  of  detaining  the  defendant 

9,  was  not  by  a  judge  s  order  merely,  but  by  a  capias  or  other 

WooDLEv.     process  founded  on  such  order  (a). 

The  seventh  section  of  the  act,  after  enacting  that  every 
person  in  custody  upon  mesne  process,  who  shall  not  have 
filed  a  petition  under  the  Insolvent  Act,  shall  be  entitled  to 
his  discharge  upon  entering  a  common  appearance,  provides, 
''  nevertheless,  that  every  such  prisoner  shall  be  liable  to  be 
detained,  or  after  such  discharge  to  be  again  arrested,  by 
virtue  of  any  such  special  order  as  aforesaid,  at  the  suit  of 
the  plaintiif  at  whose  suit  he  was  previously  arrested,  or 
of  any  other  plaintiff."  The  words  "  special  order'*  refer, 
it  will  be  said,  to  the  third  section,  which  says  that,  where  it 
is  shewn  to  the  satisfaction  of  a  judge  that  a  plaintiff  has  a 
cause  of  action  to  the  amount  of  20/.,  and  that  there  is  pro- 
bable cause  for  believing  that  defendant  will  quit  England, 
unless  apprehended,  *'  it  shall  be  lawful  for  such  judge«  by 
a  special  order,  to  direct  that  such  defendant,  so  about  to 
quit  England,  shall  be  held  to  bail  for  such  sum  as  such 
judge  shall  think  fit,  not  exceeding  the  amount  of  the  debt 
or  damages,  and  thereupon  it  shall  be  lawful  for  such  plain- 
tiff, within  the  time  which  shall  be  expressed  in  such  orderi 
but  not  afterwards,  to  sue  out  one  or  more  writ  or  writs  of 
capias,  &c.,  which  writ  of  capias  shall  be  in  the  form  con- 
tained in  the  schedule,"  &c. 

The  objection  that  the  learned  judge  has  not,  upon  the 
face  of  the  order,  shewn  his  jurisdiction,  cannot  be  sustained. 
It  is  always  to  be  intended  that  a  judge  of  one  of  the  superior 
Courts, had  jurisdiction,  and  it  must  be  presumed  that  as  the 


(a)    A    foarth    objection    was  unnecessary  to  refer  to  this  port 

taken  on  the  merits,  that  there  was  of  the  argument.  It  was  contended 

no  probable   cause  for  believing  that  the  Court  would  not  review 

that  the  defendant,   if  he  were  the  discretion   exercised   by   the 

rdeased,    would   abscond.     The  learned  judge  on  the  merits,  but 

groand  on  which  the  judgment  of  no  opinion  on  this  point  was  given 

dM  Court  proceeded,  renders  it  by  the  Court. 
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defendant  was  in  custody  at  the  time  of  the  passing  of  the 
act^  under  a  regular  writ  of  capias,  that  it  was  founded  on 
a  proper  aflSdavit  of  debt.  As  to  the  other  objection,  that 
the  order  directs  the  defendant  to  be  detained  in  *'  custody 
ODtil  he  shall  give  bail/'  or  until  further  order,  it  cannot  be 
necessary  for  the  order  to  follow  the  form  given  in  the  sche- 
dule of  the  act  for  the  writ  of  capias,  by  which  the  prisoner 
ii  to  be  detained  until  he  shall  have  given  bail  or  made 
deposit  according  to  law,  or  shall  by  other  lawful  means  be 
discharged  from  custody.  Nothing  illegal  is  involved  in 
the  direction  for  detaining  the  defendant  until  further  order. 
Leave  of  the  Court  was  necessary  to  enable  a  defendant  to 
get  discharged,  by  paying  money  into  Court  in  lieu  of  spe- 
cial bail;  and  if  it  be  contended  that  the  order  should  have 
authorized  the  defendant's  discharge,  not  only  in  the  event 
of  his  giving  bail,  but  also  in  the  event  of  his  making  de- 
posit with  the  sheriff,  the  answer  is,  that  this  latter  condition 
of  bis  discharge  is  implied,  for  the  making  such  deposit  is 
by  statute  rendered  tantamount  to  giving  bail.  How  then 
is  the  defendant  aggrieved  by  the  omission  of  that  which 
is  necessarily  implied  by  law  ?  Lastly,  the  order  itself,  with- 
out any  capias  or  other  process,  is  a  sufficient  authority  for 
the  defendant's  detention.  A  capias,  as  well  as  a  judge's 
order,  may  be  necessary  under  the  third  section,  which 
applies  to  new  cases  of  arrest,  after  the  passing  of  the  act; 
but  where  a  party  is  already  in  custody,  the  writ  of  capias 
spoken  of  in  section  3  cannot  apply ;  in  terms  it  is  only 
adapted  to  the  case  of  a  party  at  large,  and  is  directed  to 
the  sheriff,  and  not  to  the  gaoler.  The  only  persons,  under 
the  seventh  section,  to  whom  a  capias  can  apply,  are  those 
who,  having  already  been  discharged  under  the  act,  are  by 
special  order  to  be  arrested  a  second  time,  so  that  the  words 
**  by  virtue  of  any  special  order,"  are  clearly  to  be  read  in 
connection  with  the  words  "  arrested  again"  only,  and  not 
with  the  more  remote  word  *'  detained."  Nor  is  it  to  be 
inferred  from  the  use  of  the  word  "  detained,"  that  a  writ 
of  detainer  should  be  resorted  to;  the  word  is  to  be  taken 
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18S8.  merely  in  its  popular  sense.  The  judge's  order  is  the  ope- 
rative instrument,  and  does  not  in  itself  abridge  the  defend- 
ant of  his  liberty^  who  is  already  in  custody  under  antecedent 
WooDLEY.  process,  but  is  a  mere  declaration  that  he  is  not  one  of  those 
persons  to  whom  the  liberating  clauses  of  the  act  extend. 
Even  if  any  process  were  required  in  this  cause,  it  was 
not  necessary  for  the  order  to  say  what  sort  of  process  it 
should  be. 

Sir  W.  W.  Follett,  C.  Thompson,  and  Dowdeswell,  contdl. 
The  whole  question  depends  upon  the  meaning  of  the  words 
'^  such  special  order  as  aforesaid/'  in  the  seventh  section. 
If  they  can  be  construed  to  mean  any  such  general  order  as 
a  judge  may  make,  the  present  order  may  be  free  from  ob- 
jection. But  it  is  clear  that  "  such  order  as  aforesaid" 
must  refer  to  the  order  before-mentioned  in  the  third  section. 
That  order  so  referred  to  is  a  special  order  for  issuing  a 
writ  of  capias^  according  to  the  form  given  by  the  schedule 
of  the  act.  Now  the  present  order  not  only  does  not  direct 
the  capias  to  issue,  but  prescribes  conditions  for  the  defend* 
ant's  discharge,  which  are  substantially  at  variance  with 
those  contained  in  the  capias.  If  the  judge's  order  can  be 
made  the  operative  cause  of  detention,  without  any  capias 
or  other  process,  such  order  should  at  least  be  in  the  form 
of  the  capias  in  the  schedule^  or  at  all  events  it  should  not 
impose  any  other  terms  for  the  defendant's  liberation  than 
those  allowed  by  the  act  and  given  in  the  capias.  All  pri- 
soners in  custody  on  mesne  process  at  the  time  of  the 
passing  of  the  act  are  to  be  set  free.  That  is  the  general 
rule;  but  in  certain  excepted  cases,  a  judge  has  authority  to 
direct  the  detention  of  a  prisoner  until  certain  things  are  done, 
which  are  enumerated  in  the  act.  As  this  authority  does  not 
belong  to  a  judge  at  common  law,  but  is  entrusted  to  him 
by  statute,  it  must  be  strictly  followed.  It  is  said  the  order 
need  not  state  what  process  is  to  issue;  even  if  that  be  so, 
the  defendant  must  be  discharged,  unless  the  order  be  the 
operative  instrument,  and  be  good,  for  it  appears  on  affida^ 
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?it  that  no  process  whatever  has  been  issued  against  him         1838. 

since  the  passing  of  the  act,  and  he  cannot  be  considered  to 

be  detained  on  the  antecedent  process,  for  he  was  originally 

arrested  for  9000/.|  and  the  order  directs  him  to  give  bail     Woodlet. 

for  3000/.     The  defendant  is  materially  prejudiced  by  that 

term  in  the  order  which  authorizes  his  detention  until  he 

shall  have  given  bail,  "  or  until  further  order/'  for  under 

the  old  law  he  would  be  entitled  to  his  discharge  without 

any  further  order,  not  only  on  giving  bail,  but  also  on  making 

a  deposit  with  the  sheriff,  or  paying  a  sum  of  money  into 

Court.     It  is  said  that  the  special  order  and  the  capias  of 

the  third  section  cannot  possibly  apply  to  the  defendant. 

Perhaps  not ;  it  is  quite  enough  for  the  defendant  if  this  be 

a  casus  omissus  in  the  exceptive  clauses  of  the  act,  for  he 

is  prini&  facie  within  the  general  rule,  and  entitled  to  his 

discharge* 

Lord  Denman  €•  J. — I  am  of  opinion  that  the  order  of 
the  learned  judge  cannot  be  sustained,  and  on  this  simple 
ground,  that  he  had  no  jurisdiction  to  make  his  own  further 
order  one  of  the  conditions  of  the  defendant's  discharge. 

Pattbson  J. — I  am  of  the  same  opinion.  In  no  one  of 
the  writs  in  use  before  the  new  act,  is  there  any  such  con- 
dition of  discharge  as  appears  in  the  present  order*  The 
objection,  I  think,  fetal. 

Williams  J. — ^The  defendant  is  detained  either  under 
the  judge's  order  or  under  no  authority  whatever;  he  cer- 
tainly is  not  detained  by  virtue  of  the  order  under  the  origi- 
nal process,  for  he  was  arrested  for  9000/.,  and  the  order 
directs  that  he  shall  give  bail  for  3000/.  only.  If  then  he 
is  detained  under  the  order,  is  he  properly  detained  ?  The 
order  says  that  he  shall  be  detained  until  he  shall  give  bail, 
or  until  further  orders.  Now  the  rule  of  expressio  unius 
est  exclusio  alterius  applies,  and,  as  there  are  certainly  other 


CASES  IN  THE  QUEEN's  BENCH, 

conditions  on  compliance  with  which  he  would  be  entitled 
to  his  discharge,  this  order  cannot  be  sustained. 


BODDTNGTON 

WooDLEY.         Coleridge  J.  concurred. 


Rule  absolute. 


Sir  J.  Campbell  submitted  that  the  Court  would  merely 
rescind  the  order,  and  not  discharge  the  defendant;  but, 

Per  Curiam. — The   order  is    rescinded,  and   there   is 
nothing  to  prevent  his  discharge. 


The  Queen  v.  The  Manchester  and  Leeds  Railway 

MondaVf  ^^ 

Novembaim.  COMPANY. 

act  of  partial  A  Rule  for  a  certiorari  in  this  case  having  been  discharged 
roeot  for  mak-  in  Easter  term  last,  on  account  of  certain  defects  in  the 

inn  ft  rftilw&v  _ 

directed  that     affidavits  on  which  it  had  been  obtained  {a),  Sir  F.  Pollock, 

inquisitions  for  ^^  ^|jg  j^^gj  j^y  ^f  |jjg  following  term,  moved  again  for  a 
assessing  com-  ^  •'  .  . 

pensation  to      rule  nisi  upon  amended  affidavits.    The  Court,  having  taken 

land^^nrauired  ^'"^^  ^^  consider  whether  they  would  entertain  a  second  ap- 
by  theCompa.  plication  on  the  subject,  on  a  former  day  in  the  present  term 
taken  before     granted  the  rule ;   which  called  upon  the  Company  to  shew 

the  sheriff  ot     cause  why  a  writ  of  certiorari  should  not  issue  to  remove 

the  county,        .  t      ..    ^^^  . 

and  that  such    luto  this  Court  n  certain  inquisition  taken  on  the  2d  of  rebru- 

•  %      m     • 

"**d"'**d**"*  ^^^  '^*^'  ^^^  ^'^®  purpose  of  assessing  the  sum  of  money  to 

thereupon  be  paid  to  the  prosecutor,  Henry  Taylor,  for  the  purchase 

bv^die  clerk  ^^  certain  lands  and  buildings  taken  by  the  Company  under 

of  the  peace  the  6  &  7  Will.  4,  c.  cxi.  (local  and  personal),  intituled,  "  An 

records  of tlie  A<^(  f^^  making  a  Railway  from  Manchester  to  Leeds;** 

county,  and  be  up^n  notice  of  this  rule  to  be  given  to  the  clerk  of  the 

deemed  re-         ^  °  . 

cords  to  all       Company.     1  he  act  directed  that,  if  the  owner  of  any  lands, 

intents,  &c.<— 

Held,  1.  that  (a)  See  the  formef  case,  S  X.  &  P.  439. 

certiorari  lies, 

even  after  judgment,  to  remove  such  an  inquisition :  9.  that  the  rule  to  shew  cause  why 

the  certiorari  should  not  issue,  was  properly  directed  to  the  clerk  of  the  Company, 

although  the  inquisition  was  out  of  their  custody. 

9.  Where  a  party  has  once  faileti,  on  account  of  the  insufficiency  of  his  affidarits, 
to  obtain  a  rule  fiv  a  certiorari,  the  Court,  in  the  exercise  of  its  discretionary  power 
over  proceeding  bv  certiorati,  will  not  allow  him  to  rvnew  his  applicatioo  on  amended 
aflidarits. 
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liable  to  be  taken  under  the  act,  should  not  agree  with  the         i838. 
Company  as  to  the  amount  of  purchase-money  to  be  paid      ^-^n-^^ 
for  the  same,  or  should  refuse  such  purchase-money  as  i;. 

should  be  offered^  and  should  give  notice  to  the  Company   Mawchester 
within  a  month  next  after  such  offer^  and  therein  request       Railway 
that  the  matter  in  dispute  might  be  submitted  to  the  deter-      Company, 
mination  of  a  jury,  or  if  such  owner  should,  for  21  days 
next  after  notice  in  writing  should  have  been  given  to  him, 
refuse  to  treat,  or  should  not  agree  with  the  Company  for 
the  sale  of  such  lands,  then  the  Company  should  issue  a 
warrant,  commanding  the  sheriff  of  the  county  in  which 
such  lands  were  situated  to  impanel  a  jury  to  assess  and 
give  a  verdict  for  the  purchase-money  for  such  lands,  and 
that  the  sheriff  should  then  give  judgment  for  such  purchase- 
money  so  assessed ;  and  the  judgment  thereon  to  be  given 
should  be  binding  and  conclusive  upon  all  persons  what- 
soever. 

The  act  directed  also,  that  the  verdict  of  the  jury  and  the 
judgment  pronounced  by  the  sheriff,  being  first  signed  by 
him,  should  be  kept  by  the  clerk  of  the  peace  among  the 
records  of  the  quarter  sessions,  and  be  deemed  records  to 
all  intents  and  purposes. 

By  an  inquisition  taken  under  the  Company's  warrant  in 
Febraary,  1838,  an  aggregate  sum  of  17,000/.  was  awarded 
to  Mr.  Tayhr,  the  prosecutor  in  this  case,  as  the  purchase- 
money  to  be  paid  him  for  various  lands  and  buildings  re- 
quired by  the  Company.  The  prosecutor  objected  to  the 
inquisition,  on  the  ground  that  neither  the  inquisition  nor 
the  warrant  set  out  the  notice  to  the  prosecutor  to  treat, 
and  also  denied  that  any  negotiation  had  taken  place  be- 
tween him  and  the  Company,  so  as  to  dispense  with  such 
notice ;  and  that,  contrary  to  the  provisions  of  the  act,  cer- 
tain lands  and  buildings  belonging  to  him  were  included  in 
the  inquisition,  although  they  were  not  mentioned  in  the 
book  of  reference  or  schedule  of  the  act,  or  certified  by 
justices  to  have  been  omitted  by  mistake. 

Affidavits  were  filed  in  answer,  stating  that  notice  to 
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1838.        treat  had  in  fact  been  given  to  the  prosecutor,  and  that  the 
"^-^^^^      lands  Sec,  omitted  as  aforesaid,  had  been  certified  by  justices 

^  to  have  been  omitted  by  mistake. 

Mahchistui 
and  Leeds  .    . 

Railway  Cresswell  now  shewed  cause.     There  are  two  preliminary 

1^^*  objections  to  this  rule.  1.  The  prosecutor  having  once 
failed  in  his  application,  ought  not  to  be  allowed  to  renew 
it.  In  1830  Lord  Tenterden  refused  to  listen  to  a  second 
application  for  a  quo  warranto  against  a  Mr.  Orde^  for  ex- 
ercising the  office  of  burgess  of  Berwick.  In  that  case,  as 
in  the  present,  the  prosecutor  had  failed  in  the  first  instance, 
because  he  came  to  the  Court  with  insufficient  materials. 
2.  The  rule  is  misdirected.  It  is  directed  to  the  clerk  of 
the  Company,  who  have  no  control  over  the  instrument  to 
be  removed  by  the  writ;  for  the  verdicts  and  judgments 
under  the  act  are  required  to  be  kept  by  the  clerk  of  the 
peace  among  the  records  of  the  county.  ^^  A  certiorari/'  it 
is  said  in  Vin,  Abr,  {a)  **  may  be  directed  to  the  sheriff  and 
coroner  to  remove  an  appeal  by  bill  before  the  coroner^ 
because  the  sheriff  has  a  counter-roll;  but  if  the  certiorari 
be  directed  to  the  sheriff  only  in  case  of  appeal,  or  indict- 
ment, or  death,  it  is  not  sufficient  to  remove  the  record, 
because  he  is  not  judge  of  the  cause,  but  has  only  a 
counter-roll."  The  party  called  upon  by  this  rule  was 
neither  judge  of  the  cause,  nor  has  he  possession  of  the 
record.  It  is  said  that  this  inquisition  is  bad  because  it 
does  not  set  out  that  notice  to  treat  was  given  to  the  pro- 
secutor. But  the  under-sheriff,  who  is  the  party  to  draw 
the  inquisition,  would  have  done  wrong  if  he  had  intro- 
duced into  it  any  such  particulars,  of  which  he  can  know 
nothing  of  his  own  knowledge,  and  into  the  existence  of 
which  he  is  not  bound  to  inquire.  In  all  the  cases  in  which 
the  record  of  proceedings  has  been  invalidated  by  the  omis. 
sion  of  certain  facts,  the  omission  has  been  made  by  parties 
to  such  proceedings,  and  the  facts  omitted  have  been  within 
their  own  cognizance*     It  is  only  in  these  cases  that  the 

(a)  TiU  Certiorari  (B  3),  pi.  3. 
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facts  necessary  to  give  jurisdiction  must  appear ;   Kite  and  1838. 

Lant?%  case  (a).  Rex  v.  Mayor  of  Liverpool {b).  Rex  v.  Bag'  J^^'X^^ 

shaw  (e\  Rex  v.  The  Trustees  of  the  Norwich  and  Watton  v, 

Roadt  (d).    Nor  can  the  inquisition  be  quashed,  even  if  the  Mamchester 

Company  have  taken  lands  which  the  act  does  not  autho-  Railway 

rise  them  to  take,  for  in  that  case  the  inquisition  can  give  ^^^' 
the  Company  no  title,  and  they  may  be  treated  as  tres- 
passers (e). 

Sir  F,  Pollock,  contrd.    The  preliminary  objection  to 
this  rule,  on  account  of  its  having  been  improperly  directed 
to  the  clerk  of  the  Company,  cannot  prevail.     If  the  writ 
of  certiorari  itself  had  been  so  directed,  there  might  be 
some  question  on  the  point ;  but  the  Court  has  now  only  to 
decide  whether  the  writ  shall  issue.     [Lord  Denman  C.  J. 
On  principle  I  should  have  thought  that  the  rule  and  the 
writ  should  be  addressed  to  the  parties  who  have  the  cus- 
tody of  the  instrument  in  question,  for  without  such  in- 
strument they  may  not  be  able  to  shew  cause  eifectually 
against  the  rule;   but  Mr.  Dealiry  informs   me  that  the 
practice  is  always  that  the  party  interested  should  have 
notice,  and  should  shew  cause ;  I  think,  therefore,  the  ob- 
jection is  not  tenable.]     The  other  preliminary  objection, 
that  this  application  has  been  made  once  before  and  has 
failed,  is  sufficiently  answered  by  the  Court  having  granted 
this  rule,     [Patteson  J.  Is  it  clear  that  a  certiorari  is  grant- 
able  in  this  case?     Generally  speaking,  a  record  cannot  be 
removed,  after  judgment,  except  by  writ  of  error   or  of 
false  judgment  {f)^\     The  verdict  and  judgment  here  were 
pronounced  unojlatu,  so  that,  if  we  cannot  have  the  remedy 
after  judgment,  we  cannot  have  it  at  any  time  whatever. 
The  judgment,  though  made  a  record  by  the  act,  is  a  most 
anomalous  kind  of  record  ;  and  in  Rex  v.  The  Nottingham 
Waterworks  Company  (g),   this  Court  appeared  to  think 

(a)  1  B.  &  C.  101  i  S.C.2  D.  (e)  See  Reg.  v.  The  Brulol  and 

&  R.  213.  Exeter  Railway  Company,  170,  n. 

(6)  4  Barr.  S244.  (/)  See  Res  y.  Scton,  7  T.  R. 

(c)  7  T.  R.  363.  373. 

(<0  5  Ad.  &  £.  563;  S.C.  1  N.  (g)  6  A.  &  £.369;  S,  C,  1  N. 

k  P.  33.  &  P.  480. 
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there  would  be  great  difficulty  in  bringing  error  upon  a 
record  similar  to  the  present.  The  inquisition  under  this 
act  of  parliament  possesses  none  of  the  incidents  of  a  ver- 
dT""*  ^^^^  ^^  common  law;  there  can  be  no  new  trial  or  arrest  of 
Railway  judgment.  No  jurisdiction  can  withstand  the  operation  of 
a  certiorari ;  Crosse  v.  Smith  {a) :  and  in  Groenvell  v.  ijfir- 
well{b)  it  was  held  that,  wherever  a  Court  with  new  juris- 
diction is  created  by  statute  to  be  exercised  according  to 
the  course  of  the  common  law,  a  writ  of  error  will  lie  on 
the  judgment  of  such  a  Court;  but  that,  where  the  juris- 
diction is  to  be  exercised  in  a  new  course  different  from 
the  common  law,  there  a  writ  of  error  lies  not,  but  a  cer- 
tiorari. Assuming  then  that  a  certiorari  will  lie,  the  Court 
will  grant  it  in  the  present  case.  It  is  said  that  the  sheriff, 
who  tries  the  case,  can  know  nothing  about  the  notice  to 
treat,  and  that,  therefore,  it  need  not  appear  in  the  inqui- 
sition. But  it  is  the  warrant  of  the  Company  itself  which 
puts  the  sheriff  in  motion,  and  the  requisite  notice  should 
at  all  events  have  appeared  on  their  own  warrant  The 
other  objection  to  the  proceedings  of  the  Company  has  not 
been  obviated  by  the  answer,  that,  if  they  have  taken  lands 
which  the  act  does  not  authorize  them  to  take,  the  prose- 
cutor will  not  be  prejudiced,  inasmuch  as  their  invalid 
proceedings  will  confer  on  them  no  title;  for  they  have 
taken  various  pieces  of  land  from  him,  for  which  an  aggre- 
gate sum  has  been  assessed,  and  it  is  impossible  for  him  to 
know  to  what  portion  of  that  sum  he  is  entitled. 


Lord  Den  MAN  C.J.  (after  stating  the  objections  to  the 
inquisition.) — A  doubt  has  been  suggested  whether  a  cer- 
tiorari will  lie  in  a  case  like  the  present  I  have  now  no 
doubt  that  it  will;  but  this  Court  has  always  possessed  over 
proceedings  by  certiorari  a  discretionary  power,  which  it  has 
already  exercised  in  the  present  term ;  Regina  v.  Trustees 
of  South  Holland  Drainage  (c).     In  that  case  we  thought 


(a)  3  Salk.  79. 
(6)  1  Salk.  263. 


(c)  Ante,  79. 
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that  the  party  applying  to  the  Court  had  disentitled  himself        i838. 

to  its  interference,  by  an  express   waiver  of  the  notice      '^^v^*^ 

1*1.  i.        1-  T     1  1        The  QuBEH 

directed  by  act  of  parliament,     it  does  not  appear  that  v. 

there  has  been  any  waiver  in  this  case.     But  on  the  other  Manchester 

and  Leeds 

hand  it  appears  that  notice,  in  point  of  fact,  was  given  to  Railway 
Mr.  Taylor,  and  he  has  not  been  at  all  misled  or  damnified  ^""P^ny* 
by  any  thing  that  has  taken  place.  His  substantial  objec- 
tion appears  to  be  to  the  amount  of  purchase-money 
awarded  to  him,  and  we  ought  to  pause  before  we  exercise 
our  discretionary  power  in  favour  of  an  individual,  who  has 
had  all  the  benefit  which  he  could  have  derived  even  from 
the  most  formal  and  regular  proceedings.  And  it  is  most 
important  to  remember  that  the  present  application  is  a 
mere  renewal  of  that  which  had  been  made  before,  and 
failed  on  account  of  the  insufficiency  of  his  affidavits. 
When  the  present  rule  was  moved  for,  I  thought  that,  if 
the  Company's  proceedings  were  manifestly  defective,  we 
should  undoubtedly  grant  the  writ  prayed  for.  I  am  now 
of  a  contrary  opinion,  and  think  that  we  were  incautious  in 
granting  this  rule  at  all,  and  that  it  is  quite  a  sufficient 
answer  to  this  application  to  say  that  it  has  been  made 
once  before,  and  should  not  be  heard  a  second  time. 
I  was  of  counsel  in  the  case  mentioned  by  Mr.  Cresswell; 
I  came  a  second  time  to  the  Court  on  the  same  subject, 
and  obtained  a  rule,  which  Lord  TetUerden  discharged  with 
costs.  Parties  must  come  properly  prepared  in  the  first 
instance,  and  it  is  of  the  utmost  importance  that  we  should 
exercise  our  discretionary  power  in  cases  of  certiorari. 
This  rule  mtist  be  discharged. 

Patteson  J. — I  remember  the  case  alluded  to.  I 
was  on  the  bench  at  the  time,  and  Lord  Tenterden  laid 
down  the  rule  most  strongly,  that  second  applications  on  the 
same  matter  were  to  be  discountenanced.  If  the  judgment, 
founded  upon  this  inquisition,  were  a  judgment  of  a  court 
of  record,  I  have  no  doubt  that  certiorari  would  not  lie. 


The  Qdeen 
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But  it  is  difficult  to  say  what  sort  of  record  this  judgment 
is;  for  the  act  is  not  very  intelligible. 


V. 

Mavchestbr       Williams  and  Coleridge  Js.  concurred. 

and  Leeds 

S^,.  I^"'«  discharged  (a). 

(a)  The  following  case  was  decided  in  Easter  term,  on  the  9th  May, 
1838. 

The  Queen  v.  The  Bristol  and  Exeter  Railway  Company. 

By  arailwayact  ^'^  *^'  Campbell  A.  C,  in  Hilary  Term,  1838,  had  obtained  a  rule  nisi 

the  Company       for  a  certiorari  to  remove  an  inquisition,  by  which  compensation  had 

were  not  to  de-    y^^^^  assessed  to  the  prosecutor  for  certain  lands  in  Somerset,  taken  by 

Tiate  more  than  ^  .  . 

100  yards  from    the  defendants  under  the  6  Will.  4,  c.  xxxvi.  (the  Bristol  and  Exeter 

the  line  mark-      Railway  Act.) 

**"V"    .^  J        By  the  above  act  it  was  provided,  that  no  proceeding  taken  in  pur- 
maps  deposited  ■'  r  I  r  &  r 

with  the  clerk  of  suance  of  the  act  should  be  quashed  for  want  of  form,  or  be  removed 
the  peace,  and  by  certiorari.  That  the  Company  should  not  deviate  from  the  line  de- 
sDecti'^^^d*'  '*'  hneated  on  the  maps  or  plans  deposited  with  the  clerk  of  the  peace, 
done  to  any  with  or  without  the  consent  of  the  owners  of  the  lands,  to  a  greater 
mansion  were  to  extent  than  100  yards.  That  matters  in  dispute,  relative  to  the  damage 
Dersons  as"^  '"*^  ®^  ^^^  mansion,  should  be  tried  by  a  jury,  consisting  of  such  persons 
usoally  sit  on      as  are  usually  summoned  on  special  juries. 

special  juries.  The  affidavits  of  the  prosecutor  shewed  that  part  of  his  land,  for 

clause  ta?i^  which  compensation  had  been  assessed  by  the  inquisition,  was  129  yards 
away  certiorari  from  the  line  delineated  in  the  maps,  &c.;  that  the  prosecutor's  mansion 
in  respect  of  all  would  sustain  damage  by  such  deviation,  and  that,  although  such  damage 
Uken^in'i^rsu-  ''^**  ®"®  °^  '^®  matters  in  dispute,  it  had  been  inquired  into  by  such 
ance  of  the  act:  persons  as  would  ordinarily  sit  upon  a  common  jury. 
—Held,  that 

DJicd  aJtbou^h        ^^^  ^'  ^^'  -^^^^^  *^"^  ^'  Talbot  in  the  following  Easter  term  shewed 

compensation       cause,  and  relied  on  the  provision  of  the  act  by  which  the  certiorari 

for  lauds  more      was  taken  away, 
than  100  yards 

prescribed  and  ^^^  ^'  Campbell  A.  G.  and  Fitzherbert,  contr^.  Rex  v.  The  Trustees 
for  damage  done  of  the  Norwich  and  IVatton  Roads  (a),  shews  that  the  inquisition  is  re- 
i*L?»^**°"°"'  movable  unless  certiorari  be  expressly  taken  away ;  and  Res  v.  The 
ed  by  a  common  ^^'^^^  ^S  West  Riding  of'  Yorkshire  (6),  Rex  v.  The  Justices  of  Somer- 
jury.  setshire(c)f  and  Rex  v.  The  Rector  of  St.  Jameses  Westminster  {d),  shew 

that,  where  there  is  an  excess  of  jurisdiction,  a  clause  taking  away 
certiorari  will  not  prevent  the  interference  of  the  Court.  In  this  case 
the  affidavits  manifest  an  excess  of  jurisdiction,  so  that  the  inquisition 

(a)  5  A.  &  E.563;  5.  C.  1  N.  &  (c)  5  B.  &  C.  8l6j  S.  C.  6  D.  & 

P.  32.  R.  469, 

(6)  5  T.  R.  629.  (d)  2  A.  &  E.  841 ;   S.C.  4  N.  & 

M.  252. 
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cannot  be  deemed  a  proceeding  had  in  pursuance  of  the  act.  \_Patie' 
son  J.  If  that  be  so,  the  proceeding  is  a  mere  voluntary  act  of  twelve 
men.  Wbj  do  you  want  a  certiorari  ?  You  may  bring  trespass.]  Certio- 
rari in  such  cases  has  always  been  allowed  for  the  relief  of  the  subject. 
The  inquisition  itself  would  be  an  answer  to  an  action  of  trespass. 
[Lord  Denman  C.  J.  Are  you  aware  of  Res  v.  The  Juttkes  of  West 
hiding  of  YorksMre{a)f]  In  that  case  there  was  no  excess  of  juris* 
diction,  but  a  mere  error  in  the  form  of  the  verdict. 

Lord  Dehman  C.  J.— The  very  object  of  taking  away  the  certiorari 
was  to  prevent  such  an  application  as  the  present.  Accordiog  to  the 
argument  of  the  prosecutor,  the  smallest  deviation  from  the  line  autho- 
rized by  the  act  would  be  a  fit  ground  for  interference.  In  "Rex  v. 
Sfomertei{b)  there  was  no  jurisdiction  whatever,  and  the  whole  proceed- 
ing was  coram  non  judice.  Here  there  was  jurisdiction  substantially, 
though  it  was  exceeded  in  some  respects^  and  even  if  there  was  no 
jurisdiction  certiorari  is  not  necessary  to  give  relief,  as  there  will  be  a 
remedy  by  action  of  trespass. 

LiTTJUEDALs  J.  concurred. 

Pattesom  J. — ^The  clause  taking  away  certiorari,  in  respect  of  all 
prooeediDgt  taken  in  pursuance  of  the  act,  cannot  be  limited  to  those 
prooeediogs  only  in  which  the  act  has  been  strictly  and  rigidly  pursued, 
for  the  clause  would  then  be  quite  nugatory.  This  Court  directs 
certiorari  to  inferior  jurisdictions,  but  not  against  mere  volunteers. 
Now,  if  the  jury  in  this  case  were  summoned  under  the  powers  of  the 
act  they  had  jurisdiction,  and,  if  they  were  not  so  summoned,  they  are 
mere  ▼olonteers.  It  is  said,  that  if  trespass  were  brought  against  the 
Company  for  taking  the  land  in  dispute,  the  verdict  of  the  jury  would 
constitute  a  justification.  That  is  not  so,  the  verdict  per  se  would  not 
be  enough,  if  disputed ;  but  the  Company  would  have  to  shew  every 
thing  necessary  to  give  jurisdiction. 

Coleridge  J.  concurred. 

Sir  W,  W.  FoUeit  An  application  has  been  already  made  to  the 
Court  of  Chancery  for  an  injunction  in  respect  of  this  same  matter,  and 
been  dismissed  with  costs. 

Rule  discharged  with  costs. 
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(b)  5  B,  &  C.  816 ;  5.  C.  6  D.  &  R.  469. 
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1838. 

The  Queen  v.  The  Lady  and  Steward  of  the  Manor  of 

DULLINGHAM. 

Wheredeviscc  MaNDAMUS.     The  writ,  after  reciting  that  Harriet 

SulScrhw"  ^'S°'^'  '^'^'^^  ^^  William  Pigott,  Esq.  is  lady  of  the  manor 
paid  u  full  fine  of  Dullingham,  and  Edward  Weatherby  her  steward,  and 
mittonce  in  ^^^  divers  copyhold  tenements  are  held  of  the  same ;  that 
fee,  and  the      by  the  custom  of  the  said  manor  copyhold  hereditaments 

Tisor  has  sur-    "^ay  be  surrendered  out  of  Court  before  two  copyholders, 

rendered  his      j^„j  ^j,j^j  j|^g  |q^j  ^^  |j^j    ^f  ^jjg  manor  and  steward  of  the 

reversion,  the  ,  ,     •' 

surrenderee       same  for  the  time  being,  have  always  accepted  and  of  right 

the"ord^™^  ought  to  accept  all  surrenders  duly  tendered  for  inrolment, 
inrol  the  sur-  and  to  inrol  the  same ;  that  one  Robert  King  died  in  June, 
out  payment  1834,  seised  of  certain  hereditaments  holden  of  the  said 
ofthe  fine  pay-  manor,  having  first  duly  made  his  will,  and  thereby  given 
of  the  descent  to  his  wife  Rebecca  a  life  estate  in  the  said  hereditaments, 
upon  the  heir.   ^^  which  she  had  been  admitted,  and  had  thereupon  paid 

a  full  fine,  that  is  to  say,  a  fine  to  the  same  amount  as 
she  would  have  paid  had  she  been  admitted  to  an  estate  in 
fee  simple  in  the  said  hereditaments ;  that  Robert  William 
King  was  eldest  son  and  heir  of  Robert  King,  and  on  the 
Slst  of  October,  1835,  duly  surrendered  to  two  tenants, 
according  to  the  custom  of  the  manor,  all  the  said  heredita- 
ments, subject  to  the  life  estate  of  the  said  Rebecca,  to  the 
intents  and  purposes  declared  by  a  certain  indenture,  bearing 
even  date  with  the  said  surrenders,  and  made  between  said 
R.  W,  King  of  the  first  part,  said  Rebecca  of  the  second, 
and  James  King,  John  Lyles  King,  and  John  King,  of  the 
third  part,  to  the  use  of  such  persons  as  James  King,  J'.  L. 
King  and  John  King  should  by  any  deeds,  Scc.  during  the 
life  of  Rebecca,  but  if  during  her  life,  or  within  twenty-one 
years  after  her  decease,  with  the  consent  of  said  R.  W,  King, 
limit  or  appoint;  and  in  the  meantime,  and  in  default  of 
such  appointment,  &c.  to  the  use  of  said  James  King,  J,  L. 
King  and  John  King,  their  heirs  and  assigns  for  ever ;  that 
the  said  last-mentioned  parties  had  applied  to  the  said  lady 
and  steward  to  accept  and  inrol  the  said  surrender,  which 
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they  had  refused, — Commanded  them  to  receive  and  inrol        1838. 
the  same.  Vi^n-^/ 

The  return  stated,  that  said  JR.  W.  King  being  the  eldest  «. 

ton  and  heir  of  the  said  R.  King,  had  never  been  admitted,  "^  ^^  *"*^ 
nor  requested  nor  tendered  himself  to  be  admitted,  to  the  Dullinoham, 
said  reversion  of  the  said  hereditaments ;  that  the  fine  paid 
by  the  said  Rebecca  was  by  her  paid  in  respect  only  of  the 
said  estate  for  life  devised  to  her,  and  that,  beside  the  said  fine 
so  paid,  there  became  and  was,  on  the  said  surrender  being 
so  made,  due  from  the  said  JR,  W.  King,  in  respect  of  the 
said  reversion  in  the  said  hereditaments,  and  the  said  descent 
thereof  to  him,  a  reasonable  fine  to  be  fixed  and  assessed 
by  the  lady  of  the  said  manor;  and  that  said  R.  W.  King, 
James  King,  J.  L.  King,  and  John  King,  had  refused  either 
to  pay  the  same  or  give  security  for  its  payment. 

The  following  was  the  statement  of  the  questions  proposed 
to  be  argued : — 

On  the  part  of  the  prosecution : — 1.  Whether,  a  full  fine 
having  been  paid  upon  the  admission  of  the  tenant  for  life, 
further  fines  are  payable  upon  the  surrender,  during  the  life 
tenancy  of  those  in  remainder  or  reversion.  2.  Whether, 
if  further  fines  be  due  from  those  in  remainder  or  reversion, 
the  lord  and  his  steward  are  justified  in  refusing  to  receive 
and  inrol  the  surrender  at  the  instance  of  the  surrenderees 
until  such  fines  are  paid. 

For  the  lady  and  steward : — ^That  the  admission  of  a 
devisee  for  life  is  not  the  admission  of  the  heir  of  the  de- 
visor, taking  by  descent.  That,  although  an  heir  at  law 
may  surrender  without  admission,  a  fine  is  payable  in  respect 
thereof,  and  that  a  lord  or  steward  of  a  manor  is  not  bound 
to  accept  or  inrol  the  surrender  of  an  unadmitted  heir,  unless 
such  fine  is  paid  or  secured  to  be  paid  to  the  lord. 

A  rule  having  been  obtained  for  a  concilium,  the  case  was 
set  down  in  the  crown  paper,  and  argued  in  Trinity  term  last 
by 

Sir  JP.  Pollock  for  the  Crown  (a).  No  fine  at  all  is  payable 
(«)  June  2,  before  Lord  Demmtn  C.J.,  LittUdale,  Patieton  and  WUUamt  Js. 
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1838.        upon  the  surrender  of  a  mere  reversion,  living  the  tenant  for 

^^^^^^^       life,  who  has  paid  a  full  fine  upon  admission.    The  heir  may 

e  ^oEEN    gj^jiyg  surrender  without  admittance ;  no  fine  can  be  claimed 

The  Lady  and  from  him  till  admittance,  and  all  the  defendant  has  a  right  to 

Steward  of  ...  i  •  i     t     ■       •      i 

DuLLiMGHAM.  ^oquire  IS  to  nave  a  tenant,  which  she  has  m  the  present  case; 

Rex  v.  Lordf  of  the  Manor  of  Hendon  (a).  Where  there  is 
a  tenant  on  the  roll  it  cannot  be  necessary  that  the  rever- 
sioner or  the  remainder-man  should  be  admitted,  before  he 
has  any  thing  to  be  admitted  to.  Where  tenant  for  life  and 
remainder-man  join  in  a  grant  of  copyhold,  only  one  fine  is 
due;  £  Bac.  Ahr,  Copyhold,  (I.  1.)  No  fine  is  due,  even 
on  the  admittance  of  a  remainder-man,  after  admittance  and 
payment  of  the  fine  by  tenant  for  life,  unless  there  be  a 
special  custom  for  it,  for  the  admittance  to  the  particuhr 
estate  is  an  admittance  to  the  remainder;  Dean  of  Ely  v. 
Caldecott  (Jb).  There  can  be  no  doubt  that  the  heir  may 
devise  and  deal  with  his  estate  without  admission  and  with- 
out previous  payment  of  the  lord's  fine,  where  due  on  ad- 
mission; Right  V.  Banks  (c)  and  King  v.  Turner  (d).  2.  It 
is  quite  enough,  to  justify  the  writ  now  required,  to  shew 
that  no  fine  is  due  till  admittance.  But  in  a  case  like  the 
present,  where  nothing  is  required  of  the  defendants  but  to 
inrol  the  surrender,  no  fine  whatever  is  payable.  Suppose 
a  limitation  of  copyhold  to  uses,  with  a  power  of  revocation, 
it  cannot  be  contended  that  a  fresh  fine  would  be  payable 
on  every  exercise  of  the  power  by  the  limitation  of  new  uses, 

B.  Andrews,  contr^.  The  heir,  before  admittance,  may 
undoubtedly  deal  with  the  estate,  yet  he  is  not  complete 
tenant;  Watk.  on  Cop.  246  (e).  If  the  defendant  is  entitled 
to  a  fine  on  the  descent,  it  is  clear  that  she  would  lose  her 
most  effectual  remedy  for  it  by  accepting  this  surrender,  for 
the  surrenderees  could  compel  her  to  admit  them,  whether 

(a)  2  T.  R.  484.  2  Sim.  545. 

lb)  8  Bing.  439.  (c)  Citing  Co.  Cop.  s.  41.    See 

(c)  3  B.  &  Ad.  664.  note  (1)  in  Coventry's  ed.  of  Watk. 

(d)  1  Myhie  &  Keen,  456;  S.C.      305. 
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the  heir  bad  been  admitted  or  not*  so  that  she  could  not  seize 

the  estate  to  enforce  payment  of  the  fine  due  upon  the  de- 

scenty  and  the  Statute  of  Limitations  might  bar  her  of  any  v. 

other  remedy.     This  is  not  the  case  of  tenant  for  life  and  ^o®  "^^^  "I?^ 
•^  Steward  of 

remainder-man  who  have  portions  of  the  same  estate,  as  in  Dullingham. 
The  Dean  of  Ely  v.  Caldecott  (a).  There  is  no  privity  of 
estate  between  the  tenant  for  life  and  the  reversioner^  and 
the  real  question  it,  whether  the  reversioner  can  surrender 
bis  estate  without  compensating  the  lord  for  his  fine.  This 
very  qnestiou  has  been  discussed  by  Mr.  Feame  (6),  and 
the  result  of  his  opinion,  which  seems  to  have  received  the 
countenance  of  this  Court  in  Doe  d.  Perry  v.  Wikon  (c),  is, 
"  That  the  steward  of  a  manor  is  at  liberty  to  refuse  ac- 
cepting from  the  heir  a  surrender  of  the  reversion  expectant 
on  a  tenancy  for  life  in  a  copyhold  estate,  until  payment 
of  the  fine  due  by  the  custom  on  the  descent."  The  reason 
given  by  Mr.  Feame  for  his  opinion  has  been  already  sug- 
gested, that,  if  the  steward  were  compellable  to  accept  the 
surrender,  the  lord  would  lose  his  remedy  for  his  fine  upon 
the  descent.  Nothing  at  all  turns  on  the  fact,  that  the 
tenant  for  life  has  paid  a  full  fine.  A  tenant  for  life  must 
pay  a  whole  fine,  just  as  if  he  were  tenant  in  fee,  in  cases 
where  the  heirs  are  fineable;   Watk.  on  Cop.  311. 

Sir  F.  PoUochy  in  reply.  The  object  is  simply  to  inrol 
the  surrender  for  safe  custody,  that  the  title  may  not  perish. 
The  inrolment  of  the  surrender  would  work  nothing,  and 
the  lord  would  not  be  bound  by  it.  The  estate  is  not 
changed  by  the  surrender.  The  surrenderees  might  dis- 
claim. [Andrews,  On  the  other  hand,  they  might  not  dis- 
claim.] In  Rex  v.  Wilson  Lord  Tenterden  said,  ''  By 
the  common  law,  a  copyhold  estate  in  fee,  after  surrender, 
remains  in  the  surrenderor  and  his  heirs  until  the  surren- 
deree is  admitted."     In  that  case  the  devisees  actually  dis- 

(a)  8  Bing.  439.  and  Opinions,  p.  103. 

(h)  Postbamous  Works,  Cases         (c)  5Ad.  &£.  321. 
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1838.        claimedi    and  the  heir   was   held  entitled  to  admittance. 

'^-^^'^^^      [Littledale  J.  referred  to  Gyppen  v.  Bunney]  (fl). 
The  Queen 

V. 

The  Ladjr  and  Cur.  adv.  vuli. 

Steward  of 

DULUNCHAM. 

Lord  Denman  C.  J.^  on  the  Srd  November^  delivered 
the  judgment  of  the  Court. — After  stating  the  particulars 
of  the  writ  and  return^  his  lordship  continued  as  follows : 
The  return  in  substance  states,  that  the  lady  of  the  manor 
and  steward  have  refused  to  do  what  is  required,  because 
the  said    Robert  William  King,  and  the  said  James  King, 
John  Lyles  King,  and  John  King  refuse  to  pay  any  fine 
for  the  acceptance  and  inrolment  of  the  said  surrender;  and 
whether  any  fine  be  lawfully  due  to  the  said  lady  of  the 
manor  under  these  circumstances  is  the  question.     Against 
the  return,  and  in  support  of  a  peremptory  mandamus  being 
awarded,  it  was  contended,  that  the  lady  has  a  tenant  on 
the  roll  who  has  paid  a  full  fine ;  that  the  admittance  of 
tenant  for  life  is  the  admittance  of  him  or  them  in  remain- 
der; that  nothing  was   required   by  the   acceptance  and 
inrolment  of  the  surrender,  but  safe  custody ;  and  that,  if 
any  fine  be  due  and  payable,  it  becomes  so  only  upon  a 
tenant  being    presented    for   admittance,   and    after  such 
admittance  ;  which  several  propositions,  with  the  exception 
of  one,  may,  as  it  seems  to  us,  be  admitted,  without  affect- 
ing the  conclusion  which  they  were  advanced  to  establish. 
The  exception  to  which  we  allude  is,  that  the  present  was 
incorrectly  assumed  to  be  a  case  of  tenant  for  life  with  a 
remainder  or  remainders  dependent  thereon;  whereas  we 
are  apprised  of  no  provision  of  the  will  of  Robert  King, 
except  the  devise  of  a  life  estate  to  his  wife,  and  therefore 
the  interest  of  the  heir  was  clearly  reversionary  and  not  a 
remainder.     For  reasons,  however,  which  will  appear  pre- 
sently, we  do  not  consider  it  necessary  to  pursue  this  dis- 
tinction.    Still  less  is  it  requisite,  for  the  purposes  of  the 
present  discussion,  to  consider  the  nature  and  extent  of  the 

(a)  Cro.  Eliz.  504. 


MICHAELMAS  TERM,  II  VICT.  177 

heir's  ioterest  in  a  copyhold  before  admittance.     This  sub-        18S8. 
ject  was  very  fully  entered  into  by  this  Court  in  the  case  of      ^^^^•^ 
Right  V.  Banks  (a),  and  by  the  Lord  Chancellor  Brougham  «. 

in  King  v.  Turner  (b).  That  the  heir  is,  for  many  purposes,  ^gte^^  of  "^ 
perfect  tenant  of  the  land  before  admittance,  especially  as  Dullimgham. 
to  strangers,  is  true,  but  he  is  not  as  to  ail.  The  general 
mle  and  the  exception  are  given  with  sufficient  distinctness 
io  Coke*s  Copyholder,  sect.  41.  ^'  In  admittances  upon  de- 
scents, the  heir  is  tenant  by  copy  immediately  upon  the 
death  of  his  ancestor,  not  to  a// intents  and  purposes,  for  per- 
adventare  he  cannot  be  sworn  of  the  homage  before,  neither 
can  he  maintain  a  plaint  in  the  nature  of  an  assize  in  the 
lord's  court  before,  because  till  then  he  is  not  complete  tenant 
to  the  lord,  no  further  forth  than  the  lord  pleaseth  to  allow 
him  for  his  tenant  So  that,  to  all  intents  and  purposes,  the 
heir  till  admittance  is  not  complete  tenant ;  yet  to  most 
intents,  especially  as  to  strangers,  the  law  taketh  notice  of 
him  as  of  a  perfect  tenant  of  the  land,  instantly  upon  the 
death  of  his  ancestor ;  for  he  may  enter  into  the  land  before 
admittance,  take  the  profits,  punish  any  trespass,  surrender 
into  the  hands  of  the  lord  to  whose  use  he  pleaseth,  ULtisfy- 
ing  the  lord  hisjine  due  upon  the  descent.'^  Again,  in  Brown's 
case  (c),  we  find  that  the  '*  heir  may  surrender  to  the  lord  to 
the  use  of  another  before  admittance,  as  any  other  copy- 
holder may,  but  it  cannot  prejudice  the  lord  ofthejine  due 
to  him  by  the  custom  of  the  manor  upon  the  descent."  Also, 
in  Brawn  v.  Dyer  (d),  it  is  said  **  the  heir  may  surrender  be- 
fore admittance,  because  he  has  a  title  by  descent,  but  the 
lord  in  this  case  shall  Iiave  ajine.**  In  Morse  y.  Faulkner  (e) 
it  is  said,  *'  in  copyholds  the  heir  takes  without  actual  ad- 
mittance, and  may  surrender  and  convey  without  it,  which 
be  could  not  do  if  he  were  not  seised,  but  the  Lord  is  in 
that  case  entitled  to  the  double  fee  upon  the  surrender.*' 
See  Ftarne's  Posthumous  Works,  p.  103,  (Cases  and  Opi- 
nions). 

(«)  3  B.  &  Ad.  664.  (d)  11  Mod.  73. 

(6)  1  Mylne  &  Keen,  456.  {e)  1  Anst.  13. 
(c)  4  Rep.  22  b. 

VOL,  1.  N 
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1838.  The  lady  of  the  manor,  it  is  to  be  observed,  in  the  pre- 

Tlie  Queen    ^^^^  instance  seeks  for  nothing :  there  is  no  demand  on  her 

rr^i    T^'j       J  part  to  the  heir  to  come  in  and  be  admitted,  in  order  that 
The  Ladjr  and  "^  ,  ' 

Steward  of    she  may  become  entitled  thereby  to  the  accustomed  fine. 

uLLiKGUAM.  rpj^^  demand  is  upon  her  to  do  an  act,  and  she  insists  that 
the  demand  can  only  be  made  by  one  who  is  (in  the  lan- 
guage of  Lord  Coke)  '^  to  all  intents  and  purposes"  a  tenant 
of  her  manor.  This  case,  therefore,  has  no  resemblance  to 
those  on  which  a  question  has  arisen  between  the  heir  and 
a  stranger.  Here  it  is  a  mere  question  of  right  between 
the  lady  of  the  manor  and  the  heir,  and  upon  such  question 
we  think  she  is  entitled  to  have  (as  we  find  him  called)  ^'  a 
complete  tenant.'*  The  payment  of  a  fine  is  the  method  by 
which,  according  to  all  the  authorities  above  referred  to,  a  re- 
cognition is  made  of  the  title  under  which  he  holds,  and 
according  to  all  of  them,  a  fine  becomes  due  upon  an  act 
being  done  like  the  present.  In  conformity  hereto  also, 
it  seems,  was  the  opinion  of  Mr.  Fearne,  which,  in  addition 
to  the  weight  justly  due  to  it  from  his  great  and  acknowledged 
accuracy  and  precision,  in  the  recent  case  of  Doe  d.  Perry 
v.  Wilsoni^a),  was  recognized  by  this  Court  as  to  the  point 
now  immediately  under  consideration.  The  subject  is  thus 
treated  by  him  ;  "  there  can  be  no  question  that  the  heir  is 
compellable  (if  the  lord  please)  to  come  in  and  pay  the  fine 
due  on  a  descent ;  and  it  is  said  that  where  the  lord  is  to  have 
a  fine  there  must  be  a  new  admittance;  vide  Tiping  v.  jB//;i- 
ning(b).  If  so,  I  should  think  the  lord  may  (if  he  please) 
refuse  a  surrender  by  the  heir  until  he  has  paid  the  fine  on 
descent.  Indeed,  if  he  could  not,  the  lord  might  be  dis- 
appointed of  his  fine ;  for,  after  the  accepting  of  the  surrender 
tendered  by  the  heir,  though  a  conditional  one,  and  the 
surrenderees  being  admitted  on  the  forfeiture  of  the  condi- 
tion, who  of  course  could  be  liable  to  only  the  alienation 
fine  on  such  an  admission,  where  would  be  the  lord's 
remedy  for  his  fine  upon  the  descent  ^  And  though  the  lord 
cannot  compel  the  heir  to  come  in  and  be  admitted  and  pay 
his  fine  during  the  life  of  the  tenant  for  life,  yet,  if  the  heir 

(a)  5  Ad.  &  E.  321.  (b)  Moore,  465. 
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require    to  surrender  before,  I  apprehend,  the  lord   may        1838. 
refuse  accepting  his  surrender  until  he  pay  such  fine,  for    rw^^^^^^ 
otherwise  he  may  be  disappointed  of  it,  by  accepting  the  v. 

surrender  from  the  heir  to  the  use  of  a  stranger,  who  would  ^®  ^^^?  ^?^ 

®     '  ^  Steward  of 

be  entitled  to  admission  under  it  (even  though  conditional,  if  Dullinguam. 
forfeited)  upon  payment  of  the  alienation  fine  only  (a)."  The 
question,  it  will  be  perceived,  has  been  hitherto  considered 
as  if  the  application  had  been  made  by  the  heir  of  the  party 
last  seised.  If,  however,  it  ought  rather  to  be  deemed  an 
application  by  mere  strangers,  our  observations  will  be  ap- 
plicable d  fortiori,  and  in  the  writ  of  mandamus  itself  it  is 
stated  that  the  said  parties  of  the  third  part  to  the  said  in- 
denture to  lead  the  uses  of  the  said  surrender,  being  desirous 
of  having  the  said  indenture  inrolled  by  the  said  lady  of 
the  said  manor,  did  cause  application  to  be  made  to  the 
said  lady,  to  receive  and  inrol  the  said  surrender  for  the 
purposes  therein  (that  is,  in  the  said  surrender)  mentioned, 
that  is,  persons  wholly  unconnected  with  the  lady  of  the 
manor  (so  far  as  appears)  either  by  duty  or  service,  without 
any  offer  to  acknowledge  her  as  lady,  but  expressly  refusing 
so^to  do,  require  her  to  do  an  act  which  none  but  a  tenant  is 
entittled  to  ask  :  which  act,  it  is  moreover  to  be  observed, 
is  not  calculated  or  intended  in  any  degree  to  confirm  or 
establish  the  life  estate  of  the  said  widow,  to  which  she  had 
been  admitted  regularly,  and  had  paid  her  fine  accordingly, 
but  for  purposes  wholly  unconnected  with  and  independent 
of  it 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
return  is  good,  and  that  a  peremptory  writ  of  mandamus 
ought  not  to  go. 

Judgment  for  the  defendants  (b). 

(a)  Fearne's  Post.  Works,  106.  (6)  See  Doe  v.  Laioes,  2  N.  &  \\ 

3r(]  point,  19a. 

END  OF  MICHAELMAS  TERM. 
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VACATION  SITTINGS  IN  BANC, 

AFTER  MICHAELMAS  TERM  (a). 


Decembrist,  ^^^  QuEEN  v.  The  Inhabitants  of  Somerby. 

bee^b  d  ^^  ^"  appeal  against  an  order  of  two  justices  for  the 
by  indenture  removal  o(  John  Dixon,  his  wife  and  family,  from  the 
me;  wlth^an**^'  parish  of  Melton  Mowbray  to  the  parish  of  Somerby,  the 

accident,  and    Leicestershire  quarter  sessions  confirmed  the  order,  subject 

became  unable         ,  /.   ■  •    ^  i      r  n       * 

to  work;  be     ^^  "^^  opmion  of  this  Court  upon  the  folio wmg  case: — 

was  in  copse-        ^[,g  pauper  John  Dixon  was,  by  indenture  bearing  date 
quence  taken  "^      "^  •  nr   i-         r 

home  10  September  21,   1805,  bound  apprentice  to  William  Lane, 

h  b  "^r  ^^  Somerby,  carpenter  and  joiner,  from  the  5th  day  of  the 
master,  for  the  same  month,  for  the  term  of  seven  years.  The  indenture 
surKeon*s  at-  contains  covenants  that  the  pauper  should  do  all  lawful 
tendance,  commands  of  his  master,  and  that  his  master  should  find 
master  pro-      him  board,  lodging  and  washing  during  the  term.     The 

mised  to  pay,    pauper  served  six  years  and  two  months  in  Somerby  under 

but  did  not;       ,.     T  .  . 

and  the  pau-     his  indenture,  when  he  met  with  an  accident  and  became 

f^f  tl^r**'  unable  to  work;  he  was  in  consequence  taken  by  his  mas- 

for  more  than  ter,  on  the  morning  following  the  accident,  to  his  father's 

end  of  which  ^^^^^  '"  Melton  Mowbray  (which  is  six  miles  from  Somer- 

time  the  in-  by),  for  the  benefit  of  a  surgeon's  attendance,  and  he  slept 

cancelled.  ^^  his  father's  house  in  Melton  Mowbray  from  that  time 

During  this      \xi\\\\  the  cancellation  after-mentioned,  being  a  period  of 
period  the  .  . 

master  called     more  than  70  days.     His  master  called  upon  him  at  his 

upon  te  pau-   fnj[jgr»g  house  from  time  to  time  to  see  how  he  was,  and 
per  and  asked  ... 

him  to  carry    during  that  time  and  whilst  he  was  incapacitated  from  his 

lottery  tickets   or^linary  employment  under  the  indenture,  his  master  ubked 

on  which  be     him  to  carry  out  and  sell,  in  the  villages  round  about  Mel- 

was  to  receive 

If.  a  ticket,       ton  Mowbray,  lottery  tickets,  by  which  the  holders  would 

the  prizes 

being  articles        (a)  Under  the  1  &  2  Vict,  c.  3?,  tlie  Court  sat  in  Banc  on  Tuesday 

manufactured    the  87 ih  of  November,  and  the  four  following  days. 

by  the  master 

in  his  trade: — Held,  that  such  service  was  connected  with  the  apprenticeship,  and  that 

therefore  a  settlement  was  gained  by  the  40  days'  residence  in  the  father's  parish, 

though  the  selling  the  lottery  tickets  might  be  an  illegal  employment. 
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be  entitled  to  draw  in  a  lottery,  where  the  prizes  were  the        1838. 
articles  manufactured  by  the  roaster  in  his  trade ;  which  the    J^^^^^"^ 
pauper  consented  to  do,  and  did,  up  to  the  cancellation  v. 

after-mentioned.     As  a  compensation  for  this  service  the 
pauper  was  to  receive  and  did  receive  one  shilling  on  the 
sale  of  each  ticket,  which  his  master  observed  would  help 
to  maintain  him.     The  master  also,  on  first  taking  the 
pauper  to  Melton  Mowbray,  promised  to  pay  the  surgeon 
his  bill,  but  failing  to  do  so,  the  pauper  paid  it  himself. 
Oo  the  1st  of  February,  1812,  the  pauper's  father  bought 
out  his  (the  pauper's)  time  for  two  guineas,   which  he  paid 
to  the  master,  and  the  indenture  was  cancelled  on  that  day, 
and  the  master  received  such  tickets  as  remained  unsold. 

The  questions  for  the  opinion  of  the  Court  are,  whether 
under  the  circumstances  there  was  either  maintenance  of 
the  apprentice  by  the  master,  or  service  by  the  apprentice, 
in  Melton  Mowbray,  under  the  indenture.  If  the  Court 
should  be  of  opinion  that  there  was  either  such  mainte- 
Daoce  or  such  service,  the  order  of  sessions  to  be  quashed, 
if  otherwise,  to  be  confirmed. 

Sir  W.  W.  Follett  and  Burnaby  (with  whom  was  N. 
GMsmid),  now  appeared  in  support  of  the  order  of  ses- 
sions. The  cases  are  contradictory  on  the  subject  of  gain- 
ing a  settlement,  where  the  pauper  apprentice  does  not 
reside  with  his  master ;  but  the  present  case  seems  to  fall 
within  the  decision  of  Rex  v.  Ilkestone  (a).  There  the 
pauper,  by  his  master's  permission,  slept  at  his  father's 
house  on  Saturdays  and  Sundays ;  and  it  was  held  that  his 
80  sleeping  there  was  not  connected  with  the  apprentice- 
ship, so  as  to  confer  a  settlement.  In  Rex  v.  Stratford- 
upon- Avon  {b),  the  pauper  left  his  master  on  account  of 
illness,  and  went  to  reside  with  his  mother,  but  he  also 
went  every  day  to  his  master's,  and  was  employed  by  him 
m  errands.  [Williams  J.  That  case  does  not  seem  distin- 
guishable from  the  present.    The  employment  in  this  case 

(a)  4  B.  &  C.  64  ;  6  D.  &  R.  64.  {b)  1 1  East,  176. 
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was  not  under  the  indenture,  nor  was  it  there,  but  still  it 
was  the  employment  of  the  master.]  In  that  case  the 
employment  was  legal ;  in  the  present  case  several  statutes 
have  made  the  sale  of  lottery  tickets  illegal;  viz.  10  &.  11 
Will.  3,  c.  13 ;  42  Geo.  3,  c.  119-  The  present  case,  there- 
fore, is  not  like  Hex  v.  Banbury  (a),  where  the  master 
en>ployed  his  apprentice  in  selling  corks.  The  employ- 
ment, therefore,  being  illegal,  it  cannot  be  in  any  way 
referred  to  the  apprenticeship.  The  promise  to  pay  the 
surgeon's  bill  is  a  mere  nudum  pactum,  as  the  master  was 
only  bound  under  the  indenture  to  provide  board  and  lodg- 
ing :  and  although  in  Weunall  v.  Adnty  {b)  Lord  Alvanley 
C.  J.  said  that  medicine  might  be  considered  as  necessaries, 
that  dictum  would  not  apply  here,  as  the  present  was  only 
a  surgical  case. 


J.  Ilildi/ard,  contrA,  was  not  called  on  by  the  Court. 

Lord  Dbnman  C.J. — In  this  case  I  think  there  is  no 
doubt  that  the  relation  of  master  and  apprentice  did  con- 
tinue during  the  time  of  the  pauper's  residence  in  Somerby. 
I  do  not  mean  to  say  that  if  a  master  and  his  servant  con- 
spired to  do  an  illegal  act,  a  service  in  furtherance  of  their 
object  could  be  relied  upon  as  conferring  legal  rights ;  but 
it  would  be  very  hard  upon  an  apprentice,  who  innocently 
complies  with  the  commands  of  his  master,  to  be  afterwards 
told  that  he  ought  to  have  disobeyed  the  orders,  as  they 
were  contrary  to  law.  This  case  is  not  to  be  distinguished 
in  principle  from  Rex  v.  Banbury  (a),  and  Rex  v.  Slratford- 
upon-Avon  (c). 

LiTTLEDALE,  Patteson  and  VViLLiAMS  Js.  concurred. 

Order  of  Sessions  quashed. 


(«)  3  B.  &  AJ.  700  J  3  N.  & 


(6)  3  B.  &  P.  247. 
(i)  11  East,  176. 
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Allason  and  others  r.  Stark. 

VSE  and  occupation  for  land  in  the  parish  of  Kensington,     ^'ot\  27t/i. 
in  the  county  of  Middlesex.     At  the  trial  before  Lord  Den-    .  ^'  ^,^^", 

^  ^     ^  \  ise  ot  lands 

^n  C.  J.,  a  verdict  was  found  for  the  plaintiiTs,  damages  to  trustees, 

ft)/.,  subject  to  the  opinion  of  the  Court  upon  the  following  n^ojetv^for 
case.  the  relief 

The  plaintiffs  are  trustees  of  the  charity  estates  mentioned  p^Qj.  ^q^ 

in  an  act  of  parliament  passed  in  the  17  Geo.  3,  c.  Ixiv.  "^^dy  people, 

.     .  .of  good  lite 

(local,  public),  and  intituled  '^  An  Act  for  the  better  Relief  andcanver- 

and  Eroplovment  of  the  Poor  of  the  Parish  of  St.  Mary  ^^^1°"'  °^^ 
'^    "      ^  ^  '^  parish,  and 

Abbotts,  Kensington,  in  the  County  of  Middlesex,  and  for  as  to  the 
other  purposes  therein  mentioned."     The  defendant  is  one  for  putting  out 
of  the  trustees  for  executing  the  said  act.  poor  boys  ap- 

The  case  set  out  a  deed  of  feoffment  of  a  piece  of  land,  not  constitute 

called  Butt's  Fields,  to  feoffees  in  trust,  "  with  the  rents  ^!^^  lands  pa- 
rish property, 
and  profits  of  the  premises  from  time  to  time  for  ever  to  be  so  as  to  vest 

received,  faithfully  and  truly  to  perform  and  discharge  the  't®"  ?" 

'  .  .  .     churchwar- 

ttveral  uses,  trusts,  and  intents  mentioned  and  expressed  in  dens  and  over- 
the  last  will  of  the  Right  Honorable  Elizabeth  Viscountess  p^^^isli^  under 
Dowager  Cambden,  deceased,  amongst  many  other  gifts,  the  59  Geo,  3, 

.  ...  c   12    8.  17. 

legacies  and  bequests  therein,  touching  the  gift  of  200/.  to    '  Semhle^  that 

the  said  feoffees,  and  a  purchase  to  be  by  them  made  witli  ^^®  ^^  ^^^*  *^» 

,  c.  12,  s.  17, 

the  said  200/.  for  the  performance  of  those  uses  and  inten-  docs  not  opc- 

tions:"  the  tenor  of  part  of  which  said  will  and  testament,  ^^^^.  {°  ^®^® 
'  *  '  parish  proper- 

as  to  the  said  gift  of  200/.,  was  expressed  in  a  schedule  ty  vested  in 

Lj     *  J  *     *u        -J  •   J     *  A  '  trustees  OMt  0^ 

indented  to  the  said  indenture  annexed.  ^y^^  trustees 

The  land  so  conveyed  forms  part  of  the  charity  estates  ^"d  vest  it  in 
1-1  c       \'  m  ^  1  •       rr»i     the  church- 

mentioned  in  the  act  of  parliament  17  ireo.  3,  c.  Ixiv.     1  he  wardens  and 

trustees  of  the  charity  estates,  after  the  passing  of  that  act  overseers. 

from  time  to  time  let  and  demised  the  said  charity  estates  tustees,  under 

the  authority 
of  a  local  act  (17  Geo,  3,)  had  built  a  workhouse  on  lands  belonging  to  charity  trus< 
tees  in  the  same  parish,  and  in  1821  disputes  arose  between  the  two  sets  of  trus- 
tees, as  to  whether  any  rent  was  payable  therefore,  and  the  question  was  brought 
iiefore  the  Master  of  the  Rolls  by  an  amicable  suit  in  J821,  who  decreed  that  a  cer- 
tain rent  should  be  paid  by  the  parochial  trustees,  which  was  accordingly  paid  till 
1883: — Held,  that  use  and  occupation  might  be  maintained  for  the  rent  in  arrear  from 
1833,  as  the  decision  of  the  Master  of  the  Rolls  was  binding  upon  the  parties,  and  that 
the  payment  of  rent  under  the  circumstances  was  an  estoppel  on  the  parochial  trustees. 
VOL.  I.  O 
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1838.  Oil  building  leases,  by  virtue  of  the  powers  given  by  the  said 
act ;  and  the  trustees  of  the  charity  estates  now  exercise  the 
powers  and  authorities  vested  in  them  under  and  by  virtue 
Stark.        of  that  act. 

Shortly  after  the  passing  of  the  said  act  the  trustees  for 
executing  the  act  erected  a  workhouse  for  the  poor  of 
the  said  parish,  upon  a  part  of  Butt's  Field,  part  of  the 
charity  estates. 

In  February,  18£],  disputes  arose  between  the  trustees 
under  the  act  and  the  trustees  under  the  feoffment,  concenw 
ing  the  rent  and  amount  of  ground^rent  fit  and  proper  to  be 
paid  by  the  said  trustees  for  executing  the  said  act,  to  the 
trustees  of  the  said  charity  estates.  The  trustees  of  the 
charity  lands,  to  determine  the  same,  preferred  their  peti* 
tion  on  the  7th  of  February,  1821,  to  the  Master  of  the 
Rolls,  whereby  the  said  trustees  of  the  charity  estates  in* 
sisted  that  the  trustees  for  executing  the  said  act  ought  to 
pay  the  trustees  of  the  said  charity  estates  a  fair  and  ade* 
quate  rent  for  the  use  and  occupation  of  the  said  land  and 
premises  in  their  possession,  and  the  trustees  for  executing 
the  said  act  insisted  that  no  such  rent  should  be  rendered 
for  the  same :  And  the  said  trustees  of  the  charity  estates 
therefore  prayed  that  rent  should  be  ordered  to  be  paid  to 
them  by  the  trustees  for  executing  the  said  act,  and  that  it 
might  be  referred  to  one  of  the  Masters  to  inquire  and  cer- 
tify what  would  be  a  reasonable  and  proper  rent  to  be  paid. 

On  the  14th  of  February,  1821,  by  an  order  of  the  said 
Court  of  the  Rolls,  it  was  declared  that  the  trustees  of  the 
charity  estates  were  seised  in  fee  of  the  said  land  and  pre- 
mises in  the  said  declaration  mentioned,  subject  to  certain 
interests  as  therein  mentioned,  and  ordered  to  be  referred 
to  one  of  the  Masters  of  the  said  Court  to  consider  and 
state  to  the  Court  what  ground-rent  the  trustees  for  execut- 
ing the  said  act  should  pay  to  the  trustees  of  the  said  cha- 
rity estates  for  the  said  land :  and  the  said  Master  after- 
wards, on  the  14th  of  January,  1822,  by  his  report  stated, 
that  the  annual  sum  of  40/.  was  a  fit  and  proper  ground- 
rent  to  be  paid  by  the  said  trustees  for  executing  the  said 
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act  to  the  said  trustees  of  the  charity  estates.  And  the  said  i8d8. 
Court  of  the  Rolls  afterwards,  on  the  £Sth  of  January, 
1822^  ail  parties  concerned  being  ordered  to  attend  and 
being  there  present^  ordered  that  the  said  report  be  con- 
finned,  and  that  the  sum  of  40/.  a  year,  as  a  fit  and  proper 
ground-rent^  be  paid  by  the  trustees  for  executing  the  said 
act  to  the  trustees  of  the  charity  estates,  from  the  7th  of 
February,  1821,  for  the  said  land.  In  this  suit  the  same 
solicitor  acted  for  both  parties. 

From  February  1821,  to  February,  1833,  inclusive,  the 
trustees  for  executing  the  said  act  have  regularly  paid  the 
said  yearly  rent  or  sum  of  40/.  per  annum  to  the  trustees  of 
the  said  charity  estates,  for  the  use  and  occupation  of  the 
said  land,  and  there  is  now  rent  in  arrear  for  one  year  and  a 
half,  amounting  to  60/. ;  and  the  defendant,  who  became  a 
trustee  for  executing  the  said  act  in  1828,  and  has  continued 
•o  ever  since,  was  present  as  such  trustee  at  a  meeting  in 
1829»  duly  convened,  of  the  trustees  for  executing  the  said 
act,  whereat  the  said  trustees  passed  a  resolution  to  pay  the 
above-mentioned  rent,  the  defendant  on  that  occasion  neither 
assenting  nor  dissenting  to  such  resolution,  although  he  has 
on  several  occasions  expressed  his  opinion  that  such  rent 
ought  not  to  be  paid.  It  is  agreed  that  either  party  may 
refer  to  any  of  the  acts  of  parliament  and  to  the  record. 
If  the  Court  shall  be  of  opinion  that  the  plaintiffs,  as  trus- 
tees of  the  charity  estates,  are  entitled  to  recover  payment 
of  the  rent  in  this  action  from  the  trustees  for  executing  the 
said  act  of  parliament,  the  verdict  for  60/.  is  to  stand, 
otherwise  a  nonsuit  is  to  be  entered* 

The  question  for  the  opinion  of  the  Court,  on  behalf  of 
the  plaintiff,  is,  1st,  Whether  the  legal  estate  of  the  land  is 
now  in  the  trustees  of  the  charity  estate :  and,  2dly,  Whether 
the  defendant  is  not  estopped  (under  the  facts  stated)  from 
denying  the  plaintiff's  title  to  recover  payment  of  the  rent 
now  in  arrear.  And  the  question  for  the  opinion  of  the 
Court,  on  behalf  of  the  defendant,  is,  1st,  Whether  the 
trustees  for  executing  the  act  are,  by  the  provisions  of  the 
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local  act,  empowered  to  take  a  portion  of  the  charily 
estates  for  the  erection  of  a  workhouse,  without  payment  of 
rent:  and,  2dly,  Whether  the  scite  of  the  workhouse  in 
question  is  vested  in  the  churchwardens  and  overseers  by 
the  statute  59  Geo.  3,  c.  12,  s.  17(a).     The  verdict  is  to 


(a)  The  preamble  of  ihe  local 
act  (the  17  Geo,  3),  recited  that 
the  poors'  rates  in  the  parish  of 
Kensington  were  daily  increasing, 
and  that  it  was  desirable  a  suffi- 
cient workhouse  should  be  pro- 
vided and  put  under  the  care  of 
proper  persons  annually  appoint- 
ed; and  also,  in  the  year  1757| 
that  a  conveyance  had  been  made 
to  Dr.  Wilcox  and  others,  parish- 
ioners of  the  said  parish,  of  two 
pieces  of  land  called  Charecrofts, 
purchased  with  a  legacy  of  200/.  un- 
der the  will  of  Lord  Viscount  Cafii6- 
dertf  dated  1629,  "  to  be  yearly 
employed  for  the  good  and  benefit 
of  the  poor  of  the  parish  of  Ken- 
sington, in  such  manner  as  certain 
trustees  therein  named,  since  de- 
ceased, and  the  churchwardens  of 
the  parish  of  Kensington  for  the 
time  l>eing,  should  think  fit  to  esta- 
blish;" and  also  of  another  piece 
of  land  called  Butt*s  Fields,  pur- 
chased with  a  legacy  of  200/.  given 
by  the  will  of  Viscountess  Dow- 
ager Cambden  to  certain  trustees, 
since  deceased,  and  the  church- 
wardens of  the  said  parish  church 
of  Kensington  for  the  time  being, 
to  be  laid  out  in  lands  'Mn  trust 
(as  to  one  moiety  thereof),  that  it 
should  be  and  remain  from  time  to 
time,  for  ever,  for  and  towards  the 
better  relief  of  the  most  poor  and 
needy  people  that  should  be  of 
good  life  and  conversation  in  tlie 
said  parish,  and  the  other  moiety 
to  be  and  remain  for  ever  (yearly). 


for  putting  out  poor  boys  appren- 
tices (the  poors'  moiety  to  be  paid 
to  them  by  the  churchwardens  half- 
yearly,  as  therein  mentioned);**  and 
a  messuage  &c.  was  vested  in  the 
said  Dr.  Wikos  and  the  said  pa- 
rishioners, their  heirs  and  assigns, 
'*  upon  trust  that  the  said  trustees 
should  apply  the  rents  and  profits 
for  the  use  of  the  poor  of  good  life 
and  conversation  of  the  said  parish ; 
and  as  to  one-fourth  part  of  the 
said  rents  and  profits  for  the  pat- 
ting out  one  or  more  boys  appren- 
tices under  ihe  wills  of  Viscount 
and  Viscountess  Cambden^  deceas- 
ed ;  whicli  estates  are  now  let  out 
upon  leases  for  sliort  terms  of 
years  at  the  annual  rent  of  54/. 
The  preamble  then  recited  that 
proposals  had  been  made  to  the 
said  trustees  and  churchwardens 
for  a  lease  of  Butt*s  Fields,  Chare- 
crofts, and  the  said  messuage  &c., 
for  the  purpose  of  building  there- 
upon, at  very  considerable  improv- 
ed rents  (provided  they  were  ena- 
bled to  grant  building  leases,  &c.), 
and  the  vicar,  churchwardens,  and 
overseers  of  the  poor,  and  parish- 
ioners of  the  said  parish,  were  de- 
sirous that  the  same  estates  should 
be  so  let  out  in  such  manner  as 
should  be  thought  most  beneficial 
to  the  said  trusts,  and  that  the 
rents,  profits,  and  produce  of  such 
part  of  the  said  charity  estates  as 
belong  to  the  poor  of  the  said  pa- 
rish be  from  time  to  time  applied 
in  aid  of  the  poors*  rates,  for  pay- 
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stand,  or  a  nonsuit  is  to  be  entered,   as  the  Court  may 
decide  upon  the  several  questions. 

Sir  fy.  W.  Folktt  now  argued  the  case  for  the  plaintiffs. 
Independently  of  the  local  act  (a),  the  defendant  is  estopped, 
under  the  circumstances  of  the  case,  from  contesting  the 
plaintiff's  right  to  recover  the  amount  of  rent  due.  It 
appears  by  a  friendly  suit  (for  the  same  solicitor  acted  for 
both  parties)  that  the  Master  of  the  Rolls,  upon  appeal 
in  1821,  decreed  that  the  fee  of  this  land  was  in  the 
charity  trustees,  and  that  40/.  a  year  rent  should  be  paid; 
which  rent  has  been  paid  from  that  time  down  to  1833. 
How  then  can  the  defendant  now  dispute  that  the  rent  is 
payable?  II.  These  charity  estates  are  not  vested  in  the 
churchwardens  and  overseers  under  59  Geo.  3,  c.  12, 
8.17(6);  for  they  are  not  parochial  property,  but  are 
Tested  in  particular  persons  for  special  purposes,  in  which 
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ing  the  interest  of  monies  to  be 
borruired  on  anniities  to  be  grant- 
ed for  raising  monies  to  be  invest- 
ed and  applied  in  the  purchase  of 
ground  and  erecting  a  workhouse 
for  the  poor  of  the  said  parish;  and 
that  a  proportionable  part  of  the 
said  rents  aod  profits  should  be  ap- 
plied for  putting  out  poor  boys  of 
the  said  parish  apprentices. 

The  act  also  contained  powers 
to  authorize  the  trustees  of  the  cha- 
rity estates  to  grant  building  leases, 
ind  authorized  certain  parishion- 
ers, as  trustees  for  carrying  the  act 
into  effect,  to  build  a  workhouse, 
and  borrow  money  for  the  purpose. 

Sect.  91  authorized  and  required 
those  trustees  to  erect  a  workhouse 
**  upon  either  part  of  the  said  cha- 
rity estates  belonging  to  the  poor 
of  the  said  parish,  or  upon  any 
ground  to  be  either  purchased  or 

hired  for  that  purpose,'* 

"  and  by  and  out  of  the  monies  to 


arise  by  virtue  of  this  act  tu  pay 
and  satisfy  all  monies  which  shall 
be  justly  due  to  the  workmen  &c. 
employed  in  and  about  the  erect- 
ing the  said  workhouse. 

This  act  was  amended  and  en- 
larged  by  an  act  passed  in  the  7 
Ceo,  4,  by  s.  36  of  which,  any  one 
trustee  was  permitted  to  be  sued 
for  the  whole,  but  he  was  not  to 
be  personally  liable. 

(a)  The  argument  on  the  local 
act,  which  turned  principally  upon 
s.  91,  as  to  whether  tlie  trustees  of 
the  act  were  bound  to  pay  rent  to 
the  charity  trustees  fur  the  scito  of 
the  workhouse,  is  omitted,  tis  of  no 
general  importance. 

(6)  That  section  enacts,  "  that 
all  buildin(;s,  lands,  and  heredita- 
ments which  shall  be  purchased, 
hired,  or  taken  on  by  lease,  by  the 
churchwardens  and  overseers  of 
the  poor  of  any  parish,  by  the  au- 
thority and  for  any  of  the  purposes 
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Allasqh 
Staik. 
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case  the  act  does   not   apply;  Doe  v.  Hiley^a),  Rex  v. 
Halesworth  (A). 

Sir  J.  Campbell  A.  6.  contnk.  I.  Use  and  occupation 
cannot  be  maintained  against  the  defendant,  for  nothing 
like  a  contract  can  be  suggested  or  implied.  The  decree 
of  the  Master  of  the  Rolls  cannot  operate  as  an  estoppel: 
whatever  weight  it  may  have  in  a  Court  of  Equity,  it  cannot 
determine  the  rights  of  parties  in  an  action  for  use  and  oc- 
cupation,  or  confer  on  the  charity  trustees  a  right  of  action 
which  they  did  not  before  possess.  Even  if  there  had  been 
any  promise  on  the  part  of  the  defendant,  it  would  have 
been  nudum  pactum,  as  he  is  a  mere  trustee,  and  there  is 
no  consideration..  It  is  true  it  has  often  been  held,  that  a 
lessee  cannot  dispute  his  lessor's  title ;  but  that  has  been 
where  he  has  received  possession  through  or  by  the  per- 
mission of  the  lessor.  Here  possession  has  been  given  by 
the  law,  and  there  was  neither  a  contract  nor  a  demise. 
All  that  has  taken  place  has  been  a  mere  payment  of  rent ; 
if  that  rent  was  not  due,  it  is  open  to  parties  to  contend 
that  nothing  has  been  ever  due.  Rogers  v.  Pitcher  (c)  is  a 
case  in  which  the  tenant  of  the  land  had  paid  rent  to  a 
claimant;  and  it  was  held  to  be  no  estoppel  upon  him,  but 
only  prirn^  facie  evidence  of  a  tenancy,  which  he  might 
rebut  by  evidence ;  and  he  succeeded  iu  so  doing.  There, 
as  in  the  present  case,  the  tenant  had  not  obtained  posses* 
sion  from  the  person  claiming  as  landlord.  Gibbs  C.  J. 
there  said,  *'  Till  the  statute  of  Anne^  if  a  lord  conveyed  a 
reversion,  by  the  attornment  of  the  tenant  the  rent  would 


of  this  act,  shall  be  conveyed,  de- 
mised, and  assured  to  the  church- 
wardens and  overseers  of  the  poor 
of  every  such  parish  respectively, 
and  their  successors,  in  trust  for 
the  parish ;  and  such  churchwar- 
dens and  overseers  of  the  poor, 
and  their  successors,  shall  and  may, 
and  they  are  hereby  empowered  to 
accept,  take,  and  hold,  in  the  na- 


ture  of  a  body  corporate,  for  and 
on  behalf  of  the  parish,  all  such 
lands,buildings  and  hereditaments^ 
and  also  all  other  buildii)g|i,  lands 
and  hereditaments  belon^og  to 
such  parish." 

(a)  10  0.  8c  C.  885;  S.C.  5 
Maun.  &  R.  706. 

(6)  3  B.  &  Ad.  717. 

(c)  6  Taunt.  202. 
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pass,  though  Dot  before  attornment;  but  it  never  yet  was 
supposed  that  attornment  alone,  without  any  conveyance, 
would  carry  the  rent.  Unquestionably  the  law  is  not  so/' 
Thmt  case  has  been  confirmed  by  several  subsequent  deci- 
sions; Gravenor  v.  Woodhouse  (a),  Gregory  v.  Doidge  (6), 
Brook  ▼.  Biggs  {c).  II.  The  59  Geo.  3,  c.  12,  s.  17,  is  not 
to  be  construed  so  narrowly  as  is  contended  for  on  the  other 
side.  The  language  of  the  section  is  quite  sufficient  to  vest 
these  estates  in  the  churchwardens  and  overseers,  and  the 
spirit  of  the  act  also  comprehends  them.  These  estates 
are  clearly  parish  property,  though  the  proceeds  may  not  be 
applicable  solely  to  paupers.  The  intention  of  the  act  was 
to  protect  property  similarly  vested  in  trustees,  by  giving  it 
at  once  to  the  churchwardens  and  overseers,  whom  it  con- 
stitutes a  corporation  for  this  purpose,  and  thereby  to  ob- 
viate the  necessity  for  searches  after  the  heir-at-law,  or 
execotor  of  the  last  surviving  trustee.  [Lord  Denman  C.  J. 
The  intention  of  that  act  was  to  vest  parochial  property  in 
the  churchwardens  8cc.,  as  it  was  constantly  found,  when 
litigant  parties  came  before  the  Court,  that  it  was  impossi- 
ble to  dbcover  where  the  title  was.  But  suppose  in  this 
case  that  Lady  CambdetC%  trustees  had  a  private  trust  also?] 
That  does  not  at  all  appear.  The  donation  of  Lady  Camb- 
den  is  for  strictly  parochial  purposes ;  viz.  for  the  relief  of 
poor  and  needy  people  of  the  parish,  and  for  the  appren- 
ticing out  poor  boys.  [^Patteson  J.  It  would  be  a  most 
extraordinary  construction  of  the  59  Geo.  3,  c.  12,  to  hold 
that  it  takes  trust  property  out  of  one  set  of  trustees  to 
place  it  in  another.  If  the  legislature  intended  this,  why 
did  they  not  enact  in  express  terms  that  all  property,  cha- 
ritable as  well  as  parochial,  should  be  vested  in  the  church- 
wardens? What  authority  have  you  for  this  proposition?] 
In  Doe  T.  Hiley  (d,)  where  lands  had  been  demised  by 
trastees  on  behalf  of  the  parish,  and  the  proceeds  appro- 


189 


1838. 


(a)  1  Bing.  38. 

(6)  3  Biiig.  474. 

(c)  2  BiDg.  N.  C.  572. 


(d)  10  B.  &  C.  885;  S.  C.  5 
Mann.  &  R.  70(3. 
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priated  to  the  payment  of  churck-rateSy  and  not  to  the  sup- 
port of  the  poor,  the  Court  held  that  the  lands  were  vested 
in  the  churchwardens  and  overseers,  under  the  59  Geo.  3, 
c.  12,  although  there  was  a  devisee  of  the  surviving  trustee 
in  existence.  It  was  contended  that  the  59  Geo.  3,  c.  12, 
s.  1 7,  did  not  apply  to  that  case ;  first,  because  the  persons 
in  whom  the  legal  estate  was  vested  were  trustees;  and, 
secondly^  because  the  funds  in  question  were  not  applicable 
to  the  relief  of  the  poor.  Lord  Tenterden  C.J.  held,  first, 
''  that  there  is  nothing  in  the  act  of  parliament  to  prevent 
property  held  by  trustees^  for  the  benefit  of  a  parish,  vest- 
ing ill  the  churchwardens  and  overseers ;  and  it  would  be 
very  inconvenient  that  it  should  be  so.  It  is  often  difficult 
for  persons  who  claim  under  an  ancient  trust  (where  the 
trustees  are  numerous),  to  ascertain  who  was  the  survivor 
of  those  trustees;  and  even  if  they  succeed  in  ascertaining 
that  fact,  it  will  not  be  less  difficult  to  shew  who  is  the  heir- 
at-law  of  that  survivor.  Property  vested  in  trustees  for  the 
benefit  of  the  parish  seems  within  the  mischief  contem- 
plated by  the  legislature  equally  with  property  not  so 
vested."  Willi  regard  to  the  latter  point  the  Court  said, 
that  the  latter  words  of  s.  1 7  ^^  are  most  general^  and  com- 
prehend all  buildings,  lands  and  hereditaments  belonging  to 
the  parish;  and  although  the  poor  may  be  the  primary 
object  of  this  statute,  we  think  the  safest  course  for  us  to 
adopt^  in  construing  this  section  of  the  act^  will  be  to  give 
full  elFect  to  that  generality  of  expression ;  there  being 
nothing  to  shew  that  lands  or  buildings  which  are  applied 
in  aid  of  the  church-rate  do  not  require  the  aid  of  this  pro- 
vision^ as  well  as  those  which  are  applied  to  the  relief  of 
the  poor."  In  the  present  case  the  provision  is  exclusively 
for  the  benefit  of  the  poor.  [Coleridge  J.  Doe  v.  Terry  {a) 
is  rather  in  your  favour ;  as  the  marginal  note  of  that  case 
is,  that  by  die  59  Geo,  3,  c.  12,  s.  17,  all  parish  property 
is  vested  in  the  churchwardens  8cc.  for  the  time  being.] 

(<?)  5  N.  &  M.  556. 
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Sir  W.  W.  Follett,  in  reply.  Doe  v.  Hiky  (a)  is  not  an  i838. 
authority  for  the  position  contended  for.  In  that  case  the 
parish  lands  had  been  vested  in  feoffees^  all  of  whom  were 
dead  at  the  time  of  the  ejectment^  and  the  last  surviving 
feoffee  had  devised  all  his  estate,  subject  to  his  debts,  to  his 
brother,  who  was  not  his  heir-at-law.  There  was,  therefore, 
a  difficulty  in  tracing  the  legal  estate;  a  demise  was  inserted 
by  the  churchwardens  and  overseers,  and  the  Court  held  that 
the  statute  had  vested  the  estate  in  them.  It  is  not  stated 
in  that  case  to  what  purpose  the  proceeds  of  the  trust  lands 
were  to  be  applied ;  and  the  first  mention  that  is  made  of 
tbem  is  in  1786.  But  the  case  is  no  authority  to  shew  that 
the  59  Geo.  3  takes  lands  out  of  one  set  of  trustees  to  vest 
them  in  another.  In  the  present  case,  the  objects  for  which 
the  rents  and  profits  are  to  be  applied  under  Lady  Cambden's 
will  are  clearly  not  parochial,  as  is  shewn  by  Rex  v.  HaleS' 
worth  (6),  where  lands  were  devised  to  be  applied,  one  half 
for  the  relief  of  widows,  and  the  other  half  towards  binding 
out  apprentices  by  the  parish ;  and  it  was  held  that  this  did 
not  form  a  public  parochial  fund  within  the  56  Geo,  3,  c. 
139,  9*  11.  With  regard  to  the  decision  of  the  Master  of 
the  Rolls,  it  is  submitted  to  be  clearly  binding.  If  two 
parties  agree  to  refer  a  matter  to  arbitration,  and  an  award 
is  made,  it  cannot  be  further  contested  between  them ;  Doe 
T.  Rosser  (c).  So  also  the  payment  of  the  rent  is  conclu- 
sive, unless  it  could  be  shewn  that  it  was  in  ignorance  of 
the  facts,  or  through  misrepresentation,  as  in  the  cases 
cited. 

Lord  Denman  C.  J.,  after  deciding  on  the  17  Geo.  3, 
that  the  parish  trustees  were  not  entitled  to  hold  the  charity 
lands  without  payment  of  rent,  continued  thus : — But  it  is 
said,  secondly,  that  these  lands  have  vested  in  the  church- 
Wardens  and  overseers  under  59  Geo.  3,  c.  12,  s.  17»  and  the 
decision  in  Doe  v.  Hiley  (a)  is  relied  on.    The  language  of 

(a)  10  a  &  C.  885;  S.  C.  5         (b)  3  B.&  Ad.  717. 
Haim.  &  R.  706.  (c)  S  East,  15. 
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1838.  Lord  Tenterdeti  in  that  case  is  certainly  very  lai^e.  Bat  I 
think  when  wc  consider  that  language  with  reference  to  the 
subject-matter,  his  words  must  receive  a  limited  constructiott. 
For  the  question  there  was,  whether  the  legal  estate  had  not 
vested  in  the  churchwardens  and  overseers  when  the  trus- 
tees were  all  dead,  and  the  heir-at-law  of  the  last  sunriving 
trustee  did  not  appear  to  be  known.  The  very  mischief, 
therefore,  which  the  act  was  intended  to  remedy,  had  occur- 
red ;  and  Lord  Tenterden*8  expressions  refer  to  that  case  only. 
With  this  explanation  I  think  the  case  perfectly  satisfiictory. 
But  I  cannot  believe  that  the  intention  of  the  act  was  to 
divest  parties  of  special  trusts  which  had  been  conferred  upon 
them  (which  construction  would  apply  to  any  subsequent  de- 
vise to  trustees),  and  to  transfer  them  to  the  churchwardens 
and  overseers,  merely  for  some  small  benefit  to  the  parish. 
And  I  am  happy  I  can  come  to  this  conclusion  without  in- 
fringing upon  Doe  v.  Hiki/  (a).  It  is  not  necessary  to  go 
further  and  say  that  I  think  the  decision  of  the  Master  of  the 
Rolls  binding  upon  the  parties.  In  my  opinion  he  decided 
quite  rightly;  but  whether  he  did  or  not,  I  consider  that  his 
decision  was  conclusive,  because  the  parties  referred  the 
matter  to  him.  With  regard  to  the  payment  of  rent,  there 
are  no  circumstances  at  all  to  rebut  the  presumption  that 
arises  from  it. 

Pattbson  J. — I  agree  upon  all  points.  It  appears  that 
there  had  been  an  amicable  suit,  and  a  decision  of  the 
Master  of  the  Rolls,  on  this  question.  I  think  that  deci- 
sion was  right,  and  if  it  was  res  integra,  I  should  think  it  the 
proper  one  to  be  arrived  at.  Besides  which,  the  parties 
seem  to  have  acquiesced  in  it,  by  payment  of  rent  down  to 
1833.  Acquiescence  for  so  long  a  time  raises  a  very  strong 
presumption  that  the  parties  were  satisfied  with  the  arrange- 
ment. It  is  not  at  all  like  Rogers  y.  Pitcher  (A),  where  the 
rent  was  paid  in  ignorance  of  the  fects.  With  regard  to 
Doe  v.  Hiley  (a),  I  agree  that  the  right  coaclusion  has  been 

(a)  10  B. &  C.  885;  S.  C.  5  Mann.  Sc  R.  706.       (6)  6  Taunt.  S09. 
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drawn  from  it.  For  myself,  I  should  wish  to  abstain  from  i838. 
laying  down  that  the  59  Geo.  3,  c.  \2,  takes  parish  lands  out 
of  trustees,  and  vests  them  in  the  churchwardens ;  though  it 
is  (rue  that  Dae  v.  Hiky  (a)  goes  very  nearly  to  establish  that 
poposition,  but  I  do  not  think  it  does  quite.  It  is  suf- 
ficient to  say  here  that  this  was  not  a  trust  for  the  parish, 
bat  a  special  trust;  viz.  for  needy  persons  of  good  life  and 
conversation,  and  not  for  the  purposes  generally  of  the 
pmsb.  There  would  be  great  inconvenience  if  we  were 
compelled  to  come  to  any  other  decision ;  for  if  the  church- 
wardens and  overseers  were  to  be  held  to  be  the  legal 
owners  of  such  trust  estates,  the  funds  would  be  mixed  up 
with  the  general  funds  of  the  parish,  and  the  special  objects 
of  the  trust  might  be  lost  sight  of. 

Williams  J. — ^I  am  of  the  same  opinion.  With  regard 
to  the  payment  of  the  rent,  so  far  from  there  being  any  cir- 
camstance  to  rebut  the  presumption^  I  do  not  recollect  any 
die  in  which  the  payment  of  rent  has  o£fered  more  stringent 
efidence. 

CoLEBiDGE  J. — I  think  this  is  a  clear  case.  In  the  first 
iastance  the  plaintiffs  made  out  a  strong  primi  facie  case  of 
lindlord  and  tenant — a  payment  of  rent  for  many  years — 
there  being  no  suggestion  of  frauds  and  no  misapprehension 
of  the  facts.  The  only  answer  capable  of  being  made  to 
the  caae  arises  on  the  construcUon  of  the  17  Geo»  S,  and  the 
59  Geo.  3,  c.  12.  With  regard  to  the  latter  it  is  sufficient  to 
say  that  these  lands  are  not  parish  property^  but  were  given 
by  Lady  Cambden  for  certain  specific  objects  of  hei  bounty. 
Doe  V.  HUey  (a)  does  not  conflict  with  this  view  of  the  case  ; 
for  there  the  funds  were  disposed  of  in  aid  of  the  church* 
tate,  which  waa  a  parochial  purpose.  So  also  in  Doe  v. 
Terry  (b)  the  fund  was  applied  for  the  general  purposes  of 

the  pari^. 

Postea  for  the  plaintiffs. 

(a)  10  B.  &  C.  885;  S,  C.  5  Mann.  &  R.  706.       (5)  5  N.  &  M.  556. 
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Nov,  2Uh,  Ferguson  v.  Mahon. 

the  amount  of  JDEBT  for  rent.     The  second  count  was  on  an  indenture 

two  years'         of  lease,  whereby  the  plaintiff  demised  to  the  defendant  a 

rent.    Plea  .  •/  r 

uBtolZbL*     certain  house^  to  hold,  from  the  1st  of  November,  I8£9i 

parcel  Sec  f^^  seven  years,  at  90/.  per  annum,  and  claimed  two  years' 
payment  to  j        >       '^       r  »  j 

a  sujperior        rent,  due  1st  November,  1836. 

aw^td^d^t  ^'^^»  ^*  ^^   '^^^•»  P^*"^^'  ^^*^  ^^^^  '®"*>  that  the  plain- 

trew.    The       tiff  held  the  premises  as  tenant  to  one  Carter^  at  90/.  per 

amnitted  the  annum;  that  before  and  at  the  time  when  the  13j/.  in  the 
payment,  but  plea  mentioned  became  due,  135/.  was  in  arrear  from  the 
had  been  de-    plaintiff  to  Carter^  who  claimed  the  same  of  the  defendant, 

ducted  at  the    j^j^j  j|j^^  jj^^  defendant,  to  avoid  a  distress  upon  his  goods, 

time  from  the         ^  . 

rent  due  to       paid  to  Carter  several  sums  of  money  amounting  to  135/. 

widteiaik  '^'*®  replication  admitted  the  payment  to  Carter,  but 
was  due  to  the  stated  that  the  several  sums  of  money  paid  were  deducted 
and  above  the  ^y  defendant  at  the  several  times  when  they  were  paid  out 

sum  &c.  de-      Qf  Ytnt  due  at  those  times  from  the  defendant  to  plaintiff, 
ducted.    Re- 
joinder, that     and  that  at  the  commencement  of  this  suit  135/.  was  due 

the  said  sum  fxQi,^  the  defendant  to  the  plaintiff  for  rent,  over  and  above 
was  not  de-  ^ 

ducted  ahtque  the  several  sums  so  paid  and  deducted  by  the  defendant. 

was^tiUdue  Rejoinder:  that  the  several  sums  were  not  deducted  by 

to  the  plaintifT.  the  defendant  in  the  manner  alleged,  without  this,  that 

in  his  parti-'  135/.  is  due  and  owing  over  and  above  the  said  payments. 

culanofde-  The  plaintiflF,  in  his  particulars  of  demand,  gave  credit  to 
mand,  eave  *  r       i      ^  ^ 

credit  for  pay-  the  defendant  for  payment  of  the  rent  due  for  the  first  of 

roent  of  die       ^j,^  j^^  ^j„^j3  ,g;  g^  2rf. 

first  year  s  . 

rent,  minus  At  the  trial  before  Lord  Denman'i^.  J.,  at  the  London 

proved  that"  sittings  after  Trinity  term,  1838,  the  plaintiff  proved  that 
106^  16«.  S(/.    106/.  i6s.  (yd,  was  due  to  him,  after  allowing  the  defendant 

ivRs  uue  to 

him,  after         ^'^  payments.     On  behalf  of  the  defendant,  the  plaintiff's 

allowing  for  particulars  of  demand  were  put  in  evidence,  and  it  was 
all  payments:     ^  ^ 

—Held  (before 

the  Rule  of  Trinity  term,  1838),  chat  rhe  particulars  were  not  to  be  taken  as  embodied  in 

the  declaration ;  that  the  plea  of  payment  of  135/1  did  not  apply  to  the  mere  balance  of 

1061.,  remaining  after  deduction  of  the  sum  for  which  credit  was  given  in  the  particulars, 

and  that  the  plaintiff  was  entitled  to  a  verdict  for  such  balance. 


Ferguson 


AFTER  MICHAELMAS  TERM,  II  VICT. 

contended  that  he  was  entitled  to  the  verdict,  as  the  pay- 
ment pleaded  of  135/.  must  be  taken  to  apply  to  so  much 
of  the  claim,  as  the  particulars  of  the  plaintiff  did  not  admit  v. 

to  have  been  satisfied,  and  that  such  payment,  which  was       M *"<>»• 
admitted  by  the  replication,  exceeded  the  amount  proved 
by  the  plaintiff  to  be  due.     His  lordship  reserved  leave  to 
move   to  enter  a  nonsuit,  and  directed  a  verdict  for  the 
plaintiff.     Verdict  for  106/.  \6s.  2d. 

Humfreyj  in  the  following  Michaelmas  term  (a),  moved 
for  a  rule  accordingly.  The  plaintiff  was  restrained  by  his 
particulars  from  disputing  that  part  of  his  claim  had  been 
paid,  and  his  replication  admitted  payment  of  the  residue. 
\PaUeion  J.  ^^  the  late  rule  (6),  the  particulars  are  part  of 
the  record,  but  they  were  not  so  previously.]  They  cer- 
tainly were  so  for  some  purposes,  '^  they  are  intended  for 
the  benefit  and  information  of  the  defendant*' (c),  and  the 
principal  information  which  they  furnish,  is  such  a  state- 
ment of  the  plaintiff's  claim,  that  the  defendant  may  know 
bow  to  plead  to  it.  They  have  also  been  deemed  part  of 
the  record  for  all  purposes.  In  Kenyan  v.  Wakes  (d)  it  is 
observed,  by  Parke  B.,  "  Had  that  former  point  been 
raised,  we  should  have  had  to  consider  a  question  which 
must  soon  be  determined,  viz.  whether  a  payment  admitted 
by  the  particulars  must  be  pleaded.  Had  it  not  been  for 
the  decision  of  the  Court  of  Common  Pleas  in  Ernest  v. 
Broum(ie),  I  should  have  had  little  or  no  doubt  on  the  sub- 
ject. Before  that  case  I  entertained  a  strong  opinion,  and 
so  expressed  it  in  Coates  v.  Stevens  {f),  that  such  a  payment 
need  not  be  pleaded.  I  thought  that  the  particulars  were 
given  to  the  defendant  to  enable  him  to  know  what  to  plead, 
as  well  as  to  restrain  the  plaintiff's  proof  of  the  claim  in 
his  declaration.     In  that  view  I  agree  with  the  decision  of 

(«)  Nov.  5,  before  Lord  Denr         (c)  Booth  v.  Howard,  5  Dowl. 
C.  J.,  Patiesorif  William  and      P.  C.  441. 


CoUridge  Js.  ((Q  2  M.  &  W.  764. 

(b)  Trinity  term,  18S8,  S  N.  &  (e)  4  Scott,  385. 

P.  381.  (/)  S  C.  M.  ec  R»  118. 
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Patieson  J.  in  Booth  v.  Howard  (a),  tliat  the  particulars  are 
for  the  benefit  of  the  defendant."  Suppose  payment  in 
this  case  had  been  denied  by  the  replication^  and  proved 
at  the  triaK  the  defendant  would  be  entitled  to  the  verdict. 
Nkholly.  Williams  (b)  is  not  an  authority  against  thedefend« 
ant,  for  there  the  particulars  were  not  used  at  the  trial  to 
restrain  the  plaintiff's  claim. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  (after  stating  the  pleadings)  now 
delivered  the  judgment  of  the  Court. — Mr.  Humfrey  moved 
to  enter  a  nonsuit,  upon  the  ground  that  the  particulars  of 
demand  in  this  case  give  credit  for  the  first  of  the  two  years' 
rent  claimed  in  the  declaration,  less  l6/.  165.  9,d,\  that  those 
particulars  must  be  taken  as  part  of  the  declaration,  and 
the  plea  must  be  taken  as  pleaded  to  the  balance,  viz. 
106/.  165.  6(2.;  and  that,  as  the  replication  admits  the  pay- 
ment of  135/.,  stated  in  the  plea,  which  is  a  larger  sum 
than  that  balance,  the  plaintiff  by  his  own  shewing  is  out 
of  Court,  and  he  cited  Booth  v.  Howard  {a),  NichoU  \.  WU- 
Uams{b),  and  Kenyon  v.  Wakes  {c),  in  support  of  these 
positions,  and  principally  to  shew  that  the  particulars  of 
the  plaintiff's  demand  must  be  taken  as  part  of  the  decla- 
ration, not  only  for  purposes  of  evidence,  but  for  purposes 
of  pleading. 

We  do  not  think  that  those  cases  establish  any  such 
point,  nor  as  at  present  advised  are  we  prepared  to  agree 
with  them  if  they  did.  But  the  point  is  not  material  to 
the  decision  of  this  case.  For  if  it  be  conceded,  for  the 
sake  of  argument,  that  the  declaration,  as  explained  by  the 
particulars,  claims  a  balance  of  106/.  l6s.  6d.,  and  that 
the  defendant  has  attempted  to  plead  to  that  balance  only, 
(which  however  it  is  plain  he  does  not,  since  he  pleads 
expressly  as  to  135/.,  parcel  of  the  rent  mentioned  in  the 
declaration,  thereby  professing  that  more  than  IO6/.  l6s.  6d. 
is  claimed   by  the   declaration,  and   actually  pleading  to 

(a)  5  Dowl.  P.  C.  441.  (c)  2  M.  &  W.  764. 

lb)  2  M.  &  W.  758. 
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morei)  yet  the  replication  in  terms  stated  that  the  payments        I8d8. 

attempted  by  the  plea  to  be  applied  to  that  balance  of 

106/.  I6f.  6d.,  were  applied  to  another  and  different  de« 

mand^  viz,  to  prior  rent,  and  the  rejoinder  in  substance       Mahon. 

takes  issue  on  the  very  question  of  application,  which  has 

been  foundi  and  rightly  found,  for  the  plaintiff.     In  any 

fiew  of  the  casCi  therefore,  this  verdict  is  rights  and  no  rule 

for  a  nonsuit  is  to  be  granted. 

Rule  refused. 


Alston  and  another  t;.  Mills.  Tunday, 

A  ^  Hen,  27(A. 

ASSUMPSIT.   Declaration,  that  defendant  was  indebted  Assumpsit, 
to  the  plamtiffs  in  883/.  l6s.  for  goods  sold  and  delivered,  peclaration 

^  1       t        L        r  J  .     ^        for  883/.  16*., 

tnd  on  an  account  stated ;  that  he  afterwards  promised  to  stating  that, 
pay  the  said  monies ;  and  that,  although  defendant,  in  part  ^^^^?V^^  ^^^h 

of.  oo«,  pared 

performance  of  his  said  promise,  had  paid  664/.  Ss.  6{/.,  &c.,  bad  been 
parcel  of  the  said  sums  of  money,  yet  he  had  not  paid  the  mainder\Td 
residue.  not.    Plea, 

Plea.    That  defendant  had  paid  to  the  plaintiffs  divers  sums  of  money 
rams  of  money,  to  wit,  to  the  amount  of  all  the  monies  in  '?  ^^^  declara- 

.  .  .         11         .  ^      •  ^  '*on  mention- 

the  declaration  mentioned^  m  full  satisfaction  of  all  the  ed.    Tbe  re- 

riebts  of  action  in  the  declaration  mentioned ;  which  pay-  P**?*^*^"  "®^ 
^  ^  '  *^  "^     assigned,  that 

ments  the  plaintiffs  accepted  in  full  satisfaction.  the  action  was 

Replication  and  new  assignment.     As  to  so  much  of  the  for  "f75/°]7t 

plea  as  related  to  part  of  the  causes  of  action  in  the  decla-  parcel  of  the 

1  -.1  i--....>.»^7      1       monies  in  the 

ration  mentioned,  to  wit,  the  sum  of  \15L  11%.  Oa.,  that  declaration 
the  plaintiffs  brought  their  action  not  in  respect  of  a  certain  menJ^»oned, 

*  '^  .       .  .  *  ,  bat  for  ano- 

part  of  the  causes  of  action  in  the  said  plea  mentioned,  to  ther  like  sum, 
wi^  to  the  amount  of  175/.  17^.  Od.,  and  in  respect  of  pay^ent^o^ 
which  the  defendant  paid  the  said  sum  of  175/.  17s.  0^.,  the  residue. 

Pleas  *  1    fi^e» 

but  for  the  non-performance  of  a  promise  to  pay  the  plain-  ^^^^\  '\^  \^ 

payment;  and 
%  denial  that  the  cause  of  action  new  assigned  was  other  and  different,  and  issue 
tbereoD.— Held,  that  the  plea  to  the  declaration  was  not  to  be  taken  as  pleaded  to  the 
bshoce  only,  and  chat  the  replication  did  not  admit  payment  of  175/.  17<.  as  part  of 
tbe  balance,  so  as  to  entitle  the  defendant  to  a  verdict  on  proof  of  payment  of  such 
a  sum  as,  together  with  the  175/.  17i.  admitted  in  the  replication,  was  equal  to  such 
balance. 
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tiffs  another  and  different  sum,  to  wit,  175/.  \7s.  Od.  parcel 
of  the  monies  in  the  said  declaration  mentioned;  in  which 
sum  defendant  was  indebted  to  them  for  goods  sold  and 
delivered  between  the  1st  day  of  June,  1836,  and  the  20th 
daj  of  December,  1837;  which  promise  in  the  declaration 
mentioned  is  another  and  different  promise  from  the  pro- 
mise to  pay  the  said  sum  of  175/.  175.  Od,  so  paid  to  the 
plaintiffs,  and  the  cause  of  action  in  respect  thereof. 
Verification,  &c. 

And  as  to  so  much  of  the  said  plea  as  relates  to  the 
residue  of  the  causes  of  action  in  the  declaration  mentioned, 
other  than  the  causes  of  action  as  to  the  said  sum  of 
175/.  175.  Od,j  parcel  of  the  monies  in  the  declaration  men- 
tioned, the  plaintiffs  ought  not  to  be  barred  See,  because 
the  defendant  did  not  pay  the  residue  of  the  sums  of 
money  in  the  plea  mentioned,  other  than  the  said  sum  of 
175/.  175.0c/.,  parcel  thereof  &c.;  concluding  to  the  country. 

Pleas  to  new  assignment.  That  on  the  Ist  day  of  De- 
cember, 1832,  and  on  divers  other  days  between  that  day 
and  the  commencement  of  this  suit,  the  defendant  paid  the 
plaintiffs  divers  sums  of  money,  to  wit,  the  amount  of  all 
the  monies  claimed  by  the  new  assignment,  in  full  satisfac- 
tion of  the  cause  of  action  newly  assigned  &c.  Verifica* 
tion,  8cc. 

And  for  a  further  plea  to  the  cause  of  action  newly 
assigned,  that  the  promise  in  the  declaration  mentioned  as 
to  the  said  sum  of  175/.  175.  Oe/.,  parcel  &c.,  is  not  a  dif- 
ferent promise  and  cause  of  action  from  the  said  promise 
to  pay  the  said  sum  of  175/.  175.  OJ.,  so  paid  to  the  plain- 
tiffs, and  the  cause  of  action  in  respect  thereof;  concluding 
to  the  country. 

The  replication  traversed  the  first  plea,  on  which  issue 
was  joined,  and  joined  issue  on  the  second  plea. 

The  plaintiffs'  particulars  of  demand  were  the  same, 
both  under  the  declaration  and  the  new  assignment,  com- 
mencing in  June  1836,  and  ending  in  September  1837. 
Credit  was  given  for  payments  to  the  amount  of  664/.35.6</., 


Mills. 


AFT£R  MICHAELMAS  TERM,  II  VICTv  199 

many  of  which  were  made  in  1836,  and  the  balance  claimed         ^333^ 
was  219/*  125.  6d.  v^^/-^ 

At  the  trial  before  Patteson  J.,  at  the  Kent  Summer       ^"^®f 

and  another 

assizes,  1838,  it  appeared  that  a  long  course  of  dealing  had  v, 

taken  place  between  the  parties  on  the  footing  of  principal 
and  agent,  but  that  the  relation  of  vendor  and  purchaser 
did  not  commence  till  1837,  when  a  contract  for  the  sale 
of  oysters  was  entered  into  between  the  parties ;  that  the 
amount  of  oysters  sold  in  that  year  came  to  370/.  I65.  6d., 
and  the  amount  of  payments  to  312/*  15s.  0(f.,  leaving  a 
balance  of  58/.  Is.  6c/.  in  favour  of  the  plaintiffs.  It  was 
then  contended  for  the  defendant  that  the  plaintiffs  ought 
to  be  nonsuited,  inasmuch  as  the  defendant's  plea  of  pay- 
ment applied  to  the  balance  of  219/.  12s.  6d,  claimed  in  the 
declaration,  and  that,  as  the  new  assignment  admitted  pay- 
ment to  the  amount  of  175/.  17s.  Od.,  the  payment  admit- 
ted, together  with  that  proved  at  the  trial,  came  to  a  much 
larger  sum  than  was  necessary.  The  learned  Judge  re- 
served leave  to  the  defendant  to  move  for  a  nonsuit,  or  to 
enter  a  verdict  for  the  defendant,  but  directed  a  verdict  for 
the  plaintiffs  for  58/.  Is.  6d.     Verdict  for  the  plaintiffs. 

Ogle,  in  Michaelmas  term,  moved  for  a  rule  accordingly. 
The  defendant  is  entitled  to  the  verdict.  If  the  plaintiff  re- 
lied on  the  declaration,  which  claimed  a  balance  of  219/.  2s. 
6(L,  he  was  defeated  by  proof  of  payment  to  a  much  larger 
amount;  and  if  he  relied  on  the  new  assignment  only,  his 
difficulty  was  still  greater,  as  he  thereby  claimed  1 75/.  1 75. 
only.  By  the  new  assignment  he^  in  fact,  admitted 
that  the  whole  claim  in  the  declaration  had  been  satisfied, 
and  undertook  to  prove  that  something  more  was  due, 
which  was  not  recoverable  under  the  declaration ;  Hall  v. 
Middleion  (a).  If  he  merely  meant  that  the  defendant 
had  not  paid  all  that  was  due,  no  new  assignment  was 
necessary;  Freeman  v.  Crafis  (6).  One  of  the  issues  on  the 
new  assignment  was,  whether  it  disclosed  a  different  cause 
of  action,  and  the  plaintiff  should  have  proved  the  aflirma- 

(«)  4  A.  &  £.  107;  5.  C.  5  N.  &  M.  410.        (b)  4  M.  &  W.  4. 
▼OL.  I.  F 
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tive.     Otherwise,  where  A.  owes  JB.  100/.,  which  has  been 

paid,  B.  has  ouly  to  declare  for  1000/.,  admitting  payment 

of  100/.^  and,  after  plea  of  payment,  to  new  assign  for 

another  100/.,  and  he  will  succeed  on  proof  of  a  single 

cause  of  action  to  the  amount  of  100/. 

Cur.  adv.  vult. 

Lord  Den  MAN  C.J.  on  this  day  delivered  the  judgment 
of  the  Court* — The  pleadings  in  this  case  are  somewhat 
confused,  and  have  given  rise  to  a  question,  whether  the 
plaintiff  is  not,  on  the  true  construction  of  them,  out  of 
Court.     The  declaration  is  for  goods  sold  and  delivered  to 
the  amount  of  683/.  1 65.,  and  states  that  although  664/.  Ss.  6d. 
has  been  paid,  the  remainder  has  not;  it  claims,  therefore, 
219/.  1^*  6 J.     The  second  plea  pleads  generally  payment 
of  all  sums  of  money  mentioned  in  the  declaration.    The 
replication  as  to  175/.  Ms.,  part  of  the  monies  mentioned  in 
the  first  count,  states  by  way  of  new  assignment  that  the 
plaintiff  sued  out  his  writ  not  for  the  causes  of  action  in 
respect  of  which  that  sum  of  \15L  Us.  was  paid,  but  for  a 
like  sum  on  other  and  different  promises ;  viz.  for  goods 
sold  and  delivered  between  the  1st  of  June,  1836,  and  the 
20tb  of  December,  1837 ;  and  as  to  the  rest  of  the  monies 
alleged  to  be  paid  denies  the  payment.    To  the  last  assign- 
ment the  defendant  pleads,  1,  a  general  plea  of  payment; 
2,  that  the  causes  of  action  as  to  the  175/.  11$.  are  not 
other  and  different.     Upon  those  pleas  issue  is  joined. 
At  the  trial  it  was  proved  distinctly  that  the  causes  were 
other  and  different,   and  that  on  the  whole  accounts  a 
balance  of  58/.  U.  6d.  was  due,  for  which  the  verdict  was 
taken,     Mr.  Ogle  moved  for  a  nonsuit,  contending,  as  he 
did  at  the  trial,  that  as  the  declaration  claims  a  balance  of 
219/.  1^«  6c/.  only,  the  first  plea  of  payment  must  be  taken 
as  pleaded  to  that  balance  only;  that  the  replication  by 
way  of  new  assignment  having  admitted  the  payment  of 
175/.  ns.f  as  alleged  in  the  plea,  it  was  sufficient  for  the 
defendant  to  prove  payments  making  up  the  difference 
between  219/.  125.  6d.  and  1751.  I7s.,  and  that,  he  having 
4one  so,  the  plaintiff  was  out  of  Court.     We  think  that 
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the  view  so  taken  of  the  pleading  is  wrong  in  two  respects. 
1st,  The  plea  of  payment  is  not  confined  to  the  balance 
claimed  in  the  declaration;  it  is  pleaded  in  terms  that  the 
defendant  has  paid  all  the  sums  of  money  mentioned  in  the 
declaration]  and  there  is  nothing  to  prevent  our  giving  the 
words  their  natural  meaning,  which  is,  that  the  defendant 
has  paid  not  only  the  sums  admitted  by  the  declaration,  but 
also  all  other  sums  mentioned  in  it     Sdly,  The  replication 
does  not  admit  the  payment  of  175/.  175.,  as  stated  in  the 
plea;  that  is  to  say,  as  made  in  respect  of  the  balance 
claimed ;  although  it  does  admit  it  was  made  in  respect  of 
causes  of  action  mentioned  in  the  declaration;  for  it  expressly 
states  that  the  plaintiff  brought  his  action  not  for  the  causes 
of  action  in  respect  of  which  that  admitted  sum  of  17^/.  \7s. 
wa$  paid,   but  for   other  and   different  causes   within  a 
specified  period  of  time,  which  in  effect  amounts  to  this, 
that  the  sum  of  175/.  17i*  is  part  of  the  money  admitted  in 
the  declaration,  and  the  action  is  brought  for  the  balance 
m  respect  of  other  and  different  causes  of  action.    The 
defendant  has  denied  that  the  causes  of  action  were  other 
and  different,  and  that  has  been  found  against  him.     Whe- 
ther the  plaintiff  might  or  might  not  have  stated  the  first 
plea  of  payment  as  applicable  to  the  balance  only,  and 
have  replied  by  denying  any  payment  beyond  that  admitted 
in  the  declaration,  is  not  now  the  question.     It  is  plain 
that  the  words  of  the  plea  are  not  necessarily  so  limited, 
and  the  plaintiff  was  not  bound  to  consider  them  as  so 
limited.     Neither  is  it  more  necessary  to  inquire  why  the 
particular  sum  of  1751.  175.  was  mentioned  in  the  replica- 
tion, the  reason  for  which  does  not  appear.    The  sub- 
stance of  the  issue  is,  whether  the  defendant  has  paid  all 
that  is  due;  and  that  issue  having  been  tried,  no  ground  is 
shewn  to  us  sufiicient  to  disturb  the  verdict.     No  rule  is  to 
be  granted.     It  is  highly  satisfactory  to  us  to  find  a  similar 
view  taken  of  this  point  by  the  Court  of  Exchequer  in 
Freeman  v.  Crafts  (a).  Rule  refused. 

(a)  4  M.  &  W.  4. 
P  ^ 
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1838. 
^■^■v^  HeYWOOD  V.  COLLINCE. 

Wednesdinf,    CASE.     The  declaration  stated,  that  on  the  Ist  day  of 

Nod,  26/A.  ,  i.    t     r^  e 

Declaration,      December,  1830,  the  defendant  sued  out  of  the  U)urt  of 

that  the  de-  Exchequer  a  writ  of  quo  minus,  directed  to  the  sheriff  of 
arrested  the      Cheshire,  against  one  John  Whyht  and  the  plaintiff,  indorsed 

plainiiflF,  and     f^^  ^^j  f^^  244/.  7s.  7^.,  upon  which  the  latter  was  arrested 

that  the  plain-  ^ 

tiff  had  been     and  kept  in  prison  until  the  18th  day  of  November,   1835, 

cu8t^dT*Jntil  "^^^^  ^^  w**  discharged  out  of  custody  by  reason  of  the 
he  was  dis-  defendant  not  having  declared  against  him;  that  the  plaintiff 
reason  of  ^he    could  and  might  have  procured  a  judgment  in  that  suit  if 

defendant's  ^g  haj  thought  fit ;  and  that,  at  the  time  of  committing  the 
not  having  de-  .  ,  .  .  .  _„ 
dared  against  grievances,  the  said  suit  was  still  pending.  That  the  de- 
ll T  nd^  n't  ^^^  fendant,  intending  to  harrass  the  plaintiff,  and  to  cause  him 
might  have  to  be  arrested  again  for  the  sum  of  230/.,  parcel  of  the  said 
roenUn  tiiat^'  ^"°*  ^^^  which  he  had  already  been  arrested,  and  without 
suit,  if  he  had  the  leave  of  the  Court  of  Exchequer,  or  of  any  Judge  or 
but  that  he  Baron  thereof,  or  of  the  Court  of  King's  Bench,  or  of  any 
afterwards,  Judge  thereof,    ^x\A,  without  any  reasonable  or  probable 

without  any  .  .  •      >    t> 

reasonable  or  came^  maliciously  sued  out  of  the  Court  of  King  s  Bench  a 

^a       malic-  ^"^  ^^  capias  ad  respondendum,  directed  to  the  sheriff  of 

ousltf  arrested  Cheshire,  against  the  plaintiff,  which  he  maliciously  caused 

time  for  the  ^^  ^®  indorsed  for  bail  for  230/.,  parcel  of  the  former  sum 

same  cause  of  of  244/.  75.  7c?.,  for  which  he  had  been  before  arrested ; 

action,without  ...        .  ,        .       .         .        ,         ,••/*.«•  • 

the  leave  of      upon  which  said  writ  of  capias  the  plaintift,  being  then  m 

any  Judge  of  ^|jg  custody  of  the  said  sheriff,  was  detained  until  he  was 
the  Court  of  •'  ' 

Exchequer,  or  discharged  by  the  order  of  Pa//eso;i  J.  To  the  damage  &c. 
Bench  *I^lea  P'ea:  That  the  said  writ  of  capias  had  not  been  set 
the  pendency    aside,  and  that  the  plaintiff  had  declared  thereon ;  and  that 

of  the  former      •  .  i  ,  •         i        •  v        •      .i      ^  /. 

suit.— Held      ^"^  ^^^^  last-mentioned  suit  was  pending  in  the  Court  of 

on  demurrer  Kiug's  Bench  at  the  commencement  of  this  action.  De- 
to  the  plea  •  .    •    * 

(Lord  Dettman  murrer  and  joinder. 

C.J.  dubitante) 

ration  was  •^*  ^*  Richards,  in  support  of  the  demurrer.     The  pend- 

good,  as  it       ency  of  the  former  suit  between  these  parties  is  immaterial, 

must  he  taken 

that  the  second  arrest  was  maliciously  made  by  the  defendant,  without  the  contempla- 
tion of  any  benefit  to  himself. 

Quttre,  Would  the  declaration  have  been  good  on  special  demurrer? 
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for  the  present  is  not  an  ordinary  action  for  malicious  arrest, 
where  the  determination  of  the  suit  in  which  the  arrest  was 
made  is  indispensable,  for  the  purpose  of  proving  such  arrest 
to  have  been  malicious.  But  here  the  plaintiff  admits  that 
the  defendant  had  a  cause  of  action,  and  that  the  first  arrest 
was  justifiable,  and  complains  that  he  was  maliciously 
anrested  a  second  time  for  the  same  cause  of  action.  [Lord 
Denman  C.J.  Is  it  admitted  that  there  was  a  cause  of  action  ?] 
It  is  not  denied.  In  Scheibel  v.  Fairbain  (a),  where  it  was 
held  that  no  action  would  lie  for  not  countermanding  a  writ 
of  capias,  after  payment  of  the  debt,  the  declaration  con- 
tained no  averment  of  malice:  and  on  the  same  ground 
jadgment  was  arrested  on  the  third  count  of  the  declaration 
in  Page  v.  Wiple  (6).  In  neither  of  those  cases  was  it 
denied  that  there  was  a  cause  of  action,  and  the  averment  of 
malice,  which  was  all  that  was  wanting  in  them,  is  supplied 
here.  The  present  plaintiff  complains,  in  fact,  of  a  mali- 
cious abuse  of  the  process  of  the  Court  in  unnecessarily 
bringing  a  second  action,  although  judgment  might  have 
been  obtained  in  the  first.  In  Grainger  v.  Hill{c)  the  very 
point  was  decided  that,  in  an  action  for  abusing  the  process 
of  the  Court,  it  is  not  necessary  to  prove  that  the  action  in 
which  such  process  was  improperly  employed  has  been 
determined.  Suppose  a  creditor  vindictively  arrest  his 
debtor  once  a  term  for  the  same  claim,  how  is  compensa- 
tion for  the  wrong  to  be  obtained  except  by  this  form  of 
action  ?  For  if  a  debt  really  be  due,  the  original  action  could 
never  terminate  in  favour  of  the  party  injured.  Case  will 
lie  against  a  party  for  maliciously  refusing  to  accept  from  a 
defendant  in  execution  the  debt  and  costs,  and  to  sign  an 
authority  for  his  discharge ;  Crozer  v.  Pilling  (rf).  The 
declaration  certainly  omits  to  negative  that  an  order  for  the 
second  arrest  had  been  made  by  a  Judge  of  the  Comtnon 
Pleas ;  but  that  omission  cannot  be  taken  advantage  of  on 
general  demurrer.     Indeed  it  would  not  vary  the  case  if  a 

(fl)  1  B.  &  P.  388. 

(b)  3  East,  314. 

(c)  4  Biog.  N.  C.  212. 
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Judge's  order  had  been  obtained,  as  the  second  arrest  is 
distinctly  averred  to  have  been  malicious,  and  the  order 
itself  might  have  been  procured  by  malice. 

TT.  jET.  Waison,  contr^     It  is  difficult  to  understand  from 
this  declaration  whether  tlie  plaintiff  complains  of  a  malicious 
arrest,  or  of  a  second  arrest  without  a  Judge's  order.     It 
lias  been  assumed  that  a  cause  of  action  in  the  former  suit 
is  admitted,  but  that  does  not  appear.     If  this  is  to  be 
treated  as  an  action  for  a  malicious  arrest,  it  comes  within 
the  general  rule  that,  in  all  cases  of  action  for  malicious 
arrest  or  prosecution,  it  must  be  alleged  that  the  former 
proceedings  have  been  determined  in  favour  of  the  plaintiff; 
Com.  Dig.  Action  on  the  Case  for  Conspiracy  (C  5);  and 
their  pendency  is  a  good  defence.    In  Scheibel  v.  Fairbain  (d) 
and  Crozer  v.  Pilling  (6)  the  debt  and  costs  had  been  paid. 
If  the  second  arrest,  without  a  Judge's  order,  is  the  gist 
of  the  complaint,  the  declaration   cannot  be   maintained. 
There  are  many  cases  where  no  such  order  is  necessary  to 
a  second  arrest ;  Cantellow  v.  Freeman  (c)  and  Olmius  v. 
Delaney  (d).     It  is  merely  by  the  practice  of  the  Courts, 
which  takes  its  origin  from  a  rule  of  Mich,  term,  15  Car.  2  (e), 
that  a  person  cannot  be  arrested  a  second  time  for  the  same 
cause  of  action.     The  declaration  does  not  itself  state  that 
the  second  arrest  was  made  under  such  circumstances  as 
that  a  Judge's  order  would  be  necessary,  and  omits  to  ne- 
gative that  an  order  was  made  by  a  Judge  of  the  Court  of 
Common  Pleas.     No  action  can  be  maintained  for  arrest-^ 
ing,  contrary  to  the  practice  of  the  Court,  a  married  woman, 
certificated  bankrupt,    or  other  privileged  person.      The 
mere  violation  of  a  rule  of  practice  is  not  u  ground  of  action. 
Suppose,   independently   of    all  practice,   several   actions 
to  be  commenced  maliciously  for  the  same  cause,  for  the 
purpose  of  harrassing  a  party,  the  penalty  would  be  the 


(fl)  1  B.  &  P.  388. 
(b)  4B.  fcC.  36;  5.C.  0D.  & 
R.  129. 


(c)  1  C.  &  M.  536. 

(rf)  2  Str.  1«16. 

(e)  1  Tidd,  175,  dth  ed. 
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payment  of  costs  in  all  the  other  actions  brought  during 
the  pendency  of  the  first.  There  is  not  in  this  case,  as  in 
Grainger  v.  Hill  {a),  any  abuse  of  the  process  of  the  Court. 
Cameron  v.  Lightfoot  {b),  and  Stokes  v.  White  (c),  were 
attempts  to  sustain  actions  very  like  the  present,  but  were 
unsuccessful. 
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R.  V.  Richards,  in  reply.  Where  the  process  against  a 
party  is  regular,  as  in  this  case,  he  cannot  obtain  his  dis-- 
charge  by  application  to  the  Court,  merely  because  the 
party  arresting  him  has  been  influenced  by  vindictive  mo- 
tives; his  only  remedy  is  by  this  form  of  action.  The  costs 
which  are  paid  to  a  defendant  unnecessarily  harrassed  by 
several  actions  are  merely  for  the  purpose  of  reimbursing 
him  his  expenses,  but  afford  no  compensation  for  the  depri- 
vation of  his  liberty.  In  Stokes  v.  White  (c)  a  new  trial  was 
granted  because  the  Court  thought  the  defendant  was  not 
shewn  to  have  been  actuated  by  malice;  and  Cameron  v. 
lightfoot  {b)  was  simply  an  arrest  of  a  privileged  person, 
without  any  allegation  of  malice. 

Lord  Dbnman  C.J.  (after  stating  the  pleadings.) — The 
plea  treats  this  case  as  if  it  were  an  ordinary  case  of  malicious 
arrest,  and,  if  it  had  been,  the  plea  would  have  been  unneces- 
sary, as  the  declaration  would  itself  have  been  bad  for  not 
averring  that  the  former  proceedings  had  been  determined. 
But  the  pla'mtiff  does  not  complain,  as  supposed^  of  a  mere 
malicious  arrest,  but  of  an  abuse  of  the  process  of  the 
Court,  by  which  he  has  been  unnecessarily  and  maliciously 
arrested  a  second  time,  although  judgment  might  have 
been  obtained  in  the  former  action.  I  have  some  doubt  on 
this  case,  and  I  am  certainly  unwilling  to  say  that  this 
action  can  be  sustained,  both  on  account  of  its  novelty  and 
because  it  does  not  appear  that  the  defendant,  by  the  second 


(a)  4BiDg.  N.  C.  21S. 
{h)  2  W.  Bl.  1190. 


(c)  1  C.  M.  &  E.  223. 
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arrest,  inflicted  any  actual  injury  on  the  plaintiff.  The 
allegation  of  malice^  however,  is  very  material.  The  alle- 
gation is  general,  and  it  should,  perhaps,  have  stated  that 
the  defendant  made  the  second  arrest  without  contem- 
plating any  benefit  to  himself,  and  solely  to  oppress  and 
injure  the  plaintiff.  If  then  a  more  detailed  statement  of 
the  defendant's  malicious  conduct  would  have  been  suf- 
ficient, we  think  that  this  declaration  should  have  been 
specially  objected  to,  and  that  it  is  good  on  general  de- 
murrer. 

Patteson  J. — [  do  not  think  that  this  action  is  brought 
for  a  violation  of  the  practice  of  the  Court;  if  it  had  been, 
I  should  say  that  it  clearly  could  not  be  sustained.  1  am 
satisfied  tliat  this  declaration  is  good  on  general  demurrer. 

Williams  J.  concurred. 


CoLEBiDGE  J. — This  declaration  nmst  be  looked  at  as 
if  objected  to  on  general  demurrer;  and  if  we  hold  that  it 
discloses  no  cause  of  action,  we  must  be  prepared  to  say 
that  a  party  may  maliciously  use  the  process  of  the  Court 
for  the  sole  purpose  of  harrassing  another.  It  is  no  answer 
to  say  that  this  action  is  quite  of  a  novel  character.  I  am 
satisfied  that,  on  general  principles  of  law,  it  may  be  main- 
tained. 

Judgment  for  the  plaintiff. 
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Bartrum,  Public  Officer  8cc.,  v.  Caddy.  Thursday, 

A  ^  .  Nov.  29th. 

ASSUMPSIT  on  a  promissory  note.     The  plaintiff  de-  where  a  note 

dared  as  registered  public  officer  of  the  National  Provincial  payable  on  de- 
.    .  "^  .  roand  has  been 

Bank,  on  a  joint  and  several  promissory  note  made  by  John  indorsed  for 

Hatherley  and  John  Hamlyn,  the  26th  June,  1 833,  for  200/.,  J^i^*^/^^^^^ 

payable  on  demand,  and  indorsed  by  them  to  the  defend-  maker,  in  or- 

ant,  and  by  the  defendant  indorsed  to  the  said  National  posited  with' 
Bank.  bis  creditor,  to 

Tfci  ,     mi    .     .    1        •  i.         !•        1  -1  •      secure  thedebt 

Fleas:   1.   ihat  at  the  time  of  making  the  said  promis-  ^ae,  if  the 

sory  note  the  said  J.  Hatherley  and  J,  Hamlyn  were  iointly  ™a*^er  of  tfie 

.  "^       ,  ^  ^         ^    i^Q^g  pays  the 

indebted  to  one  Richard  Bartlett  in  the  sum  of  200/.,  who  debt,  and  the 
then  requested  the  said  Hatherley  and  Hamlyn  to  furnish  5  Ky^^g^jo 
him  with  some  security  for  the  said  debt ;  and  thereupon  him,  it  is  no 
the  said  Hatherley  and  Hamlyn  requested  the  defendant  to  ^!^^\J^  "vfhere 
indorse,  for  their  accommodation ,  a  promissory  note  to  be  therefore  J.  If. 
drawn  by  them,  in  order  that  they  might  deposit  the  same  indebted  to  B. 

with  the  said  jR.  Bartlett,  by  way  of  security  for  the  said  debt  ^"  ^^':»  P' 

,  demanded  se- 

so  due  and  owing  by  them  to  the  said  J?.  Bartlett;  that  the  curity  for  the 
defendant  consented  to  indorse  such  note;  and  that  there-  ^^^'^  there- 
upon the  said  J.  Hatherley  and  J.  Hamlyn  made  their  note  upon  request- 
in  the  declaration  mentioned,  and  the  defendant  indorsed  ^^^^  ^o  indorse, 
the  same  in  blank  and  delivered  it  to  the  said  J.  Hatherley  ^^^  ^^^^l  ®?" 

«Txrfi-i  ^  •!         ./.  f        commodation 

and  J.  Hamlyn  for  the  purpose  aforesaidy  and  for  no  other  a  promissory 
intent  or  purpose  whatsoever.    And  the  defendant  says,  ^°^®  ^^'^h 
that  the  said  J.  Hatherley  and  J.  Hamlyn  did  then  deliver  in  order  to  de- 
the  said  promissory  note  to  the  said  R.  Bartlett,  by  way  of  wkh'B.\y*™^ 
security  for  the  said  debt  so  due  to  him  as  aforesaid,  who  way  of  securi- 
then  had  and  received  the  same  as  such  security  aforesaid,  debt.   The  de- 

And  the  defendant  further  says,  that  afterwards,  to  wit,  on  Pendant  ao- 

.  cordmgly  m- 

the  Ist  July,  1833,  the  said  John  Hatl^erley  and  John  Ham-  dorsed  a  note 
lyn  paid  to  the  said  R.  BartUtt  the  said  debt  so  due  to  2^/X"tha't 
him  from  them  as  aforesaid,  and  the  said  R.  Bartlett  then  purpose,  and 

for  no  other 
intent  whatsoever,  and  J,  H,  and  fl.  delivered  it  to  B.,  and  afterwards  paid  B.  his  debt» 
who  thereupon  re^delivered  the  note  to  them.    The  defendant  being  subsequently  saed 

bj  a  bonft  nde  indorsee,  to  whom  the  note  had  been  indorsed  by  J.  U.  alone: Held,  on 

general  demurrer,  that  a  plea  setting  out  tbe  above  facts  shewed  that  the  note  bad  been 
satisfied,  and  that  having  got  back  into  the  hands  of  the  parties  ultimately  liable,  it  was 
00  longer  issuable,  under  the  Stamp  Act,  55  Oco.  3,  c.  184,  s.  19. 
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1838.  re-delivered  the  said  promissory  note  to  the  said  J.  Hather^ 
ley  and  J.  Hamlyn.  And  the  defendant  further  says,  that 
the  said  J.  Hamlyn  afterwards,  and  more  than  two  years 
from  the  date  of  the  said  promissory  note,  to  wit,  on  the 
1st  of  January,  1836,  delivered  the  said  note  to  the  said 
National  Provincial  Bank,  to  secure  to  the  said  bank  a 
certain  debt  then  due  from  the  said  J.  Hamlyn  alone  to  the 
said  bank,  without  any  authority  from  the  defendant  in  that 
behalf.     Verification. 

The  second  plea,  after  stating  the  facts  as  set  out  in  the 
first  plea,  averred,  that  after  the  re-delivery  of  the  note  by 
BartUtt  to  J.  Hamlyn^  the  said  J.  Hat  her  ley  and  J.  Ham- 
lyn  never  had,  nor  had  either  of  them,  any  authority  from 
the  defendant  to  negotiate  the  said  note ;  yet  the  said  J. 
Hamlyn  afterwards,  and  more  than  two  years  from  the 
date  of  the  said  note,  to  wit,  on  &c.,  wrongfully  and  in 
fraud  of  the  said  defendant,  delivered  the  said  note  to  the 
said  bank  as  a  security  for  a  certain  debt  then  due  and 
owing  from  him  to  the  said  Bank. 

Averment,  that  the  said  Bank  having  received  the  note, 
as  they  did,  from  J.  Hamlyn,  one  of  the  makers  of  the 
note,  on  his  own  private  account,  and  at  a  period  so  long 
after  the  date  of  the  note,  acted  negligently,  and  did  not 
use  due  and  ordinary  caution  in  so  taking  the  said  promis- 
sory note.  General  demurrer  to  the  pleas;  and  joinder  in 
demurrer. 

The  marginal  note  stated,  as  the  ground  of  demurrer,  that 
the  misconduct  of  Hatlierley  and  Hamlyn  respecting  the 
note  did  not  deprive  the  plaintiiF  of  his  right  to  sue,  he 
being  a  bon^  fide  holder  for  value  without  notice. 

Crowder,  in  support  of  the  demurrer.  The  first  plea  is 
not  an  answer  to  the  action.  The  facts  alleged  on  the  face 
of  that  plea  by  way  of  defence,  are  not  brought  home  to 
the  knowledge  of  the  plaintiff;  therefore,  supposing  the 
note  to  have  been  indorsed  fraudulently  by  Hamlyn,  as  the 
plaintiff  is  a  bon&  fide  holder,  he  is  not  affected  by  the 
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fraud  without  notice.  The  defendant  having  lent  his  name 
to  the  note,  although  only  for  accommodation,  is  liable 
upon  it  to  a  bon&  fide  holder,  whatever  fraud  may  have 
been  committed  with  respect  to  it;  Peacock  ▼.  Rhodes  (a), 
Collint  V.  Martin  (b),  Anonymous  (c),  Miller  v«  Race  {d)j 
Ex  parte  Pease  (e).  The  law  on  this  subject  is  clearly  laid 
down  in  Solomons  ▼.  Bank  of  England  {f),  which  esta«> 
blishes  that  it  is  only  privity  to  the  fraud  on  the  part  of  a 
holder  to  a  bill  that  can  prevent  him  from  recovering.  No 
circumstance  is  stated  in  the  plea  to  relieve  the  defendant's 
general  liability ;  for,  although  it  is  averred  that  the  bill  was 
given  up  to  Hatherley  and  Hamlt/n  by  the  holder,  and  was 
indorsed  by  Hamlyn  for  his  own  private  debt^  after  it  was 
due,  to  the  plaintiff,  that  fact  does  not  shew  any  fraud  on 
the  part  of  the  plaintiff,  and  could  only  have  been  put  to 
the  jury  as  a  circumstance  tending  to  shew  that  the  plaintiff 
was  privy  to  the  fraud ;  Adams  v.  Bingley  (g).  It  is  also 
alleged  that  the  note  was  given  as  a  security  for  the  debt  of 
Bartlett;  but  that  is  immaterial^  for  it  Cannot  be  con- 
tended that  the  plea  contains  an  averment  that  the  note  was 
paid.  Foster  v.  Pearson  (h)  shews  distinctly  that,  although 
bills  may  be  deposited  as  a  security  only>  a  bona  fide  holder 
may  recover  upon  them  (t*)* 
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(«)  3  Dong.  633. 

(6)  1  B.  &  P.  648. 

(c)  1  Salk.  126. 

((0  1  Burr.  452. 

(c)  1  Rose,  233. 

(/)  13  East,  135,  n. 

(g)  1  M.  &  W.  192. 

(A)  1  C.  M.  &  R.  849. 

(t)  Crowder  objected  to  the  se- 
cond plea,  dn  the  greund  that  the 
dodrine  laid  down  in  QUI  v.  Cubittf 
5D.arR.d24;  &C.  3B.&C.466; 
aod  followed  up  by  the  decisions 
in  Slater  ▼.  West,  Danson  &  Lloyd, 
15;  SfiovT.Psacocft,3Bing.406; 
Strange  ▼.  Wign^^  6  Bingh.  677; 


Lang  r.  Smytky  7  Bing.  984;  Eos- 
ky  V.  Croekford,  10  Bing.  248 ; 
Down  V.  HaUing,  4  B.  &  C.  330; 
S.  C.  6  D.  &  R.  455 ;  Rothschild 
T.  Comey,  9  B.  ft  C.  888,  eoald 
not  be  supported;  and  diat  tlie 
late  decisions  of  theCoart  in  Crook 
T.  Jadis,  5  B.  &  Ad.  909;  Back- 
house V.  Harrison,  5  B.  &  Ad.  1098 ; 
and  Ooodman  ▼.  Batvey^  4  Ad.  h 
£.  870;  had  shewn  a  disposition 
to  recur  to  the  old  law  in  Lamon 
V,  Weston,  4  Esp.  56.  As  the  judg- 
ment of  the  Court  was  not  given 
upon  this  point,  the  argument  is 
omitted. 
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Erie,  contra.     The  note  in  question,  at  the  time  it  was 
indorsed  to  the  plaintiff,  was  a  paid  bill,  and  therefore  was 
incapable  of  being  re-issued.     The  contract  on  which  the 
note  was  given  was  as  follows:  Hatherley ^nA  Hamlyn 
being  indebted  to  Bartlett,  he  demands  security  for  his 
debt;  whereupon  the  former  persuade  the  defendant  to 
put  his  name  to  a  promissory  note  as  a  security  for  their 
debt.     The  promise  of  the  defendant,  therefore,  was  as  a 
surety  only,  and  it  was  in  respect  of  the  debt  due  to  Bartlett: 
as  soon,  therefore,  as  Bartlett' s  debt  was  discharged,  the  note 
given  as  security  for  it   became  satisfied.     This  clearly 
appears  from  Freakley  v.  Fox  {a),  in  which  case  the  payee 
and  holder  of  a  promissory  note  had  appointed  the  maker 
of  it  his  executor;  and  it  was  held  that  by  so  doing  the 
testator  had  discharged  the  debt,  and   that  therefore  no 
action  could  be  maintained  on  the  note,  even  by  a  bona 
fide  holder,  to  whom  the  executor  had  indorsed  it  after  the 
death  of  the  testator.     Several  other  cases  may  be  cited 
in  illustration  of  the  same  principle ;  Brown  v.  Davies  (6), 
Beck  V.  Robley  (c),  Thorogood  v.  Clarke  (d),  Gomez  Serra 
v.  Bulkeley{e),  Callow  v.  Lawrence  (/),  Bur  bridge  v^Man- 
7ien  (g) ;  and  the  words  of  the  Stamp  Act,  55  Geo.  3,  c.  184, 
s.  IQy  are  decisive  on  this  point:  "  that  all  promissory  notes 
(not  hereby  allowed  to  be  re-issued)  shall,  upon  any  pay- 
ment thereof,  be  deemed  to  be  thereupon  wholly  discharged, 
and  shall  be  no  longer  negotiable." 


Crowder,  in  reply.  If  the  plea  had  intended  to  aver  that 
the  note  had  been  satisfied  and  discharged,  a  very  simple 
allegation  would  have  sufficed ;  but  no  such  allegation  is 
to  be  found.  It  is  true  that  the  jury  might  have  found  the 
fact,  as  an  inference  from  the  statements  in  the  plea,  but 
that  inference  cannot  be  drawn  by  the  Court.     In  all  the 


(a)  9  B.&C.  130;  S.C,  4M. 
&  R.  18. 
(ft)  3  Ti  R.  80. 
(c)  IH.  Bl.  89  a. 


(cO  2  Stark.  N.  P.  C.  251. 
(e)  1  Wils.  46. 
(/)  3  M.  &  S.  95. 
(g)  3  Camp.  194< 


AFTER  MICHAELMAS  TERM,  II  VICT.  211 

cases,  cited  to  shew  that  a  note  cannot  be  re-issued,  the  ]838. 
fact  of  the  bill  having  been  paid  was  established.  [Wil^ 
Uams  J.  It  is  quite  clear  that  Hamlyn  got  the  bill  on  pay- 
ment of  the  debt  to  Bartktt.  How  can  you  distinguish 
this  from  a  case  of  goods  sold,  and  a  bill  given  in  payment? 
If  the  goods  are  paid  for  in  cash,  the  bill  must  be  thereby 
dischai^ed.]  That  would  be  so  if  the  bill  were  in  the 
hands  of  the  vendor ;  but  suppose  the  bill  to  be  negotiated 
by  him  before  payment,  the  payment  in  cash  to  the  vendor 
would  be  no  answer  to  the  bon&  fide  holder.  If  a  party 
puts  his  name  to  a  negotiable  instrument,  and  then  chooses 
to  pay  the  debt  for  which  the  bill  was  given,  without  de- 
manding it  to  be  re-delivered  to  him,  he  must  take  the  con-* 
sequences  of  his  laches.  Suppose  Bartlett  had  indorsed 
the  note  before  he  received  payment,  and  that  it  had  come 
into  the  hands  of  Hamlyn  for  a  debt  of  his  own,  it  then 
would  not  have  been  in  the  hands  of  Hatherley  and  Ham^ 
lyn.  \Paiteson  J.  That  might  explain  the  fact  of  the  plain- 
tiff taking  the  note  from  Hamlyn^  although  one  of  the 
makers  of  the  note,  but  it  does  not  meet  the  point  of  the 
bill  having  been  actually  paid.  It  is  distinctly  averred  here, 
that  the  debt  for  which  the  note  was  given  was  discharged 
by  the  parties  previously  liable ;  the  note  was  therefore  no 
longer  in  circulation.]  Roberts  v.  Eden  {a)  would  seem  to 
shew  that  is  not  so.  Eden  had  there  made  his  promissory 
note  payable  on  demand,  which  he  deposited  with  one 
Hunt  as  a  security  for  money  borrowed,  and  Hunt  indorsed 
it  over  to  the  plaintiff  for  the  same  purpose.  Hunt  and 
Eden  subsequently  settled  accounts,  and  the  balance  was 
paid,  but  the  note  in  question  was  not  asked  for  or  deli- 
vered up.  On  the  plaintiff  suing  Eden  it  was  not  attempted 
to  be  set  up,  that,  by  the  settlement  of  the  balance,  for 
which  the  note  was  given,  the  note  itself  was  discharged,  but 
the  case  was  decided,  on  the  ground  of  the  plaintiff  having 
received  the  note  from  Huiit  subject  to  all  its  equities.  In 
Freakley  v.  Fox  (6)  the  decision  proceeded  on  the  peculiar 

(o)  1  B.  &  P.  398.  ih)  9  B.  &  C.  130;  5.  C.  4  M.  &  R.  la 
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principle  of  law,  which  attaches  where  a  testator  appoints 
a  debtor  his  executor. 

Lord  Denman  C.J. — We  are  quite  satisfied  that  the 
facts  in  the  first  plea  sufficiently  shew  that  the  promissory 
note  indorsed  by  the  defendant  was  satisfied  and  discharged, 
and  I  do  not  see  how  this  point  is  to  be  got  over.    Although, 
therefore,  it  appears  that  the  intention  of  the  parties  was 
to  bring  the  doctrine  in  Gill  v.  Cubitt  {a)  under  review, 
which  certainly  has  been  more  than  questioned  in  subse- 
quent cases,  and  upon  which  the  Court  will  not  hesitate  to 
give  its  opinion,  when  it  comes  properly  before  them,  yet 
considering  the  high  authority  by  which  that  case  was  de- 
cided, we  shall  not  go  out  of  our  way  to  notice  it.     For  it 
is  quite  clear,  from  the  facts  alleged  in  the  first  plea,  that 
the  note  indorsed  by  the  defendant  was  given  to  secure  the 
debt  due  to  Bartlett,  and  for  that  only,  and  that  that  debt 
had  been  paid ;  the  note,  therefore,  was  satbfied,  and  the 
Stamp  Act  applied  to   prevent  its  further  negotiability. 
Fredkley  v.  Fox  (6)  is  an  authority  to  shew  that,  when  the 
debt  is  discharged,  the  bill  or  note  given  in  respect  of  the 
debt  falls  to  the  ground  likewise;  for,  although  the  decision 
of  the  Court  turned  upon  another  point,  this  position  must 
have  been  assumed  by  the  Court  in  giving  judgment  upon 
the  point  before  them. 


Patteson  J. — The  argument  raised  on  the  note  being 
given  as  a  security  does  not  appear  applicable  to  the  exist- 
ing state  of  facts,  though  perhaps  it  might  be  if  it  were 
given  to  secure  an  open  balance.  But  here  the  note  was 
indorsed  by  the  defendant  to  secure  the  specific  debt  of 
Hatherley  and  Hamlyn^  '*  and  for  no  other  intent  or  pur- 
pose whatsoever."  That  being  so,  the  plea  presents  to  my 
mind  a  distinct  averment  that  the  note  was  satisfied ;  for  it 
shews  that  the  debt  was  paid  and  the  note  re*delivered  to 


(a)  SB.&C.  466;  S,C.  b  DM 
R.  384. 


(b)  9B.  &C.  130;  S.C.  4M. 
&  R.  18. 
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Hatherley  and  Hamlyn.  It  is  therefore  inimaterial  to  con- 
sider whether  Hamlyn  indorsed  the  note  for  a  debt  of  his 
own  or  not;  the  note  must  have  got  out  of  the  hands  of 
Hatherley  and  Hamlyn  somehow  or  other,  and,  in  what- 
e?er  way,  improperly,  for  they  had  no  right  to  re-issue  the 
note.  Frtakley  v.  Fox  (a)  assumes  that  to  be  the  law ; 
for  as  the  plaintiff  there  was  a  bon&  fide  indorsee  of  the 
note,  it  was  only  upon  the  ground  of  the  note  having  lost 
its  negotiability,  by  coming  back  to  the  hands  of  the  party 
ultimately  liable,  that  the  plaintiff  was  held  to  be  not  enti- 
tled to  recover.  Thorogood  v.  Clarke  {b)  is  also  directly  in 
point  for  the  defendant;  whereas  the  case  cited  for  the 
plaintiff,  Roberts  v.  Eden  (c),  is  not  in  point,  for  there  the 
bill  bad  never  come  to  the  hands  of  Eden,  who  was  the 
maker  of  the  note.  It  is  true  that  accounts  were  settled 
between  the  parties,  but  no  notice  appears  to  have  been 
taken  of  the  bill  in  question ;  and  at  the  time  of  the  settle- 
ment the  bill  was  outstanding  in  the  hands  of  an  indorsee. 
Here  the  note  got  back  to  the  hands  of  the  party  ultimately 
liable,  and  he  had  no  right  to  re-issue  it. 


Bartruu 

V, 

Caddy. 


Williams  J. — The  whole  argument  for  the  plaintiff 
seems  to  depend  on  this,  whether  it  should  be  stated  in  so 
many  words  that  the  bill  had  actually  been  paid.  But  the 
objection  is  raised  on  general  demurrer,  and  I  think  there- 
fore that  it  is  impossible  to  say  that  the  plea  does  not  con- 
tain a  substantial  averment  of  the  note  having  been  satis- 
fied.    The  65  Geo,  3,  c.  184,  is  therefore  conclusive. 

Coleridge  J. — The  only  question  for  the  Court  is, 
whether  either  of  the  pleas  discloses  that  the  note  which 
bears  the  defendant's  indorsement  has  been  satisfied :  that 
is  a  matter  of  fact,  and  I  think  there  is  a  very  distinct  alle- 
gation of  it  in  the  pleas.     It  is  true  that  the  note  in  ques- 


(fl)  9  B.  &  C.  130;  S.  C.  4  M. 
&R.  18. 


{h)  «  Stark.  N.  P.  C.  251. 
(c)  1  B.  &  P.  898. 
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18S8.  tion  was  given  as  security  for  an  antecedent  debt,  and  was 
not  given  in  payment ;  but  the  debt  has  been  paid,  and  the 
note  given  up  to  the  parties  ultimately  liable  on  it :  there- 
Caddit.  fore  there  has  been  payment  of  the  note.  The  fact,  then, 
of  want  of  notice  to  the  plaintiff  of  these  circumstances  is 
immaterial,  for  the  statute  says  that  such  a  note  shall  not 
be  re-issued. 

Judgment  for  the  defendant* 


P"'**^.'/'  GoMPERTZ  V.  Levy. 

Nov,  Z9th, 
The  following   LiBEL.     The  declaration  stated,  after  an  averment  of 

publicaDon 

was  held  the  plaintiff's  good  character,  that  the  defendant,  intending 

«°Noti"ce ^An '  ^^  ^"J"*"®  ^^^  plaintiff,  and  cause  it  to  be  believed  that,  he 
person  giving  had  been  guilty  of  misconduct,  maliciously  published  the 
whe™aiiy  following  libel  of  and  concerning  the  plaintiff: — "  Notice, 
property  may  Any  person  giving  information  where  any  property  may  be 
longing  to  if.  found  belonging  to  Henry  Gompertz,  a  prisoner  in  the 
G.,  a  prisoner   King's  Bench  Prison,  but  residing  within  the  rules  thereof, 

in  the  King's  ^  t^  ,  r^  t* 

Bench  prison,  at  3^  4,  and  5,  Portland  Place^  Borough  Road,  shall  receive 
but  residing  ^  ^^^  ^^^^^  upon  the  goods  recovered  for  their  trouble,  by 
rules  thereof,  applying  to  Mr.  Levy,  Fetter  Lane,  Fleet  Street."  Thereby 
Portiand  ^'  meaning  that  the  plaintiff  had  been  and  was  guilty  of  con- 
^^*ce,Borough  cealing  his  property  with  a  fraudulent  and  unlawful  inten- 
receive  5  per  tion,  whereby  the  plaintiff  was  damnified. 
cent,  upon  the      Demurrer  to  the  replication,  which  it  is  not  necessary  to 

goods  recover-         ^  *^  '  -^ 

ed,  for  their      notice^  as 
trouble,  b^  ap- 
plying to  Mr. 

JLcry,  Fetter         Hoggins,  who  appeared  for  the  defendant,  objected  to 

T  {tng   Fleet 

Street"—  the  declaration,  on  the  ground  of  the  statement  not  being 
Held,  that  the  libellous,  as  the  notice  might  have  been  given  with  the 

following  in- 
nuendo, 

''  thereby  meaning  that  the  plaintiff  had  been  and  was  guilty  of  concealing  his  pro- 
perty with  a  fraudulent  and  unlawful  intention;'*  was  an  addition,  and  not  explanatory 
only  of  any  previous  matter  alleged  in  the  notice. 
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privity  of  the  plaintiff;  and  he  relied  on  Stockley  v.  Cle* 
meni  (a). 

Ball,  contri.  In  Stockley  v.  Clement  (a)  there  was  no 
innuendo.  Here  it  is  expressly  stated  that  the  defendant 
mtended  to  charge  the  plaintiff  with  fraudulently  concealing 
bis  property.  That  was  matter  of  evidence  for  a  jury.  Be- 
sides,  it  is  libellous  to  charge  a  man  with  being  confined  in 
the  King's  Bench  Prison^  in  the  same  way  as  it  is  libellous 
to  say  of  a  person  in  trade  that  he  is  bankrupt.  Brown  v. 
Croome  (&)  shews  that  advertising  in  this  manner  in  a 
newspaper  is  libellous. 

Lord  Dbnman  C.  J. — It  is  not  necessary  to  decide  that 
t  notice  like  the  present  may  not  be  a  libel.  Circumstances 
may  exist  in  which  the  publication  of  such  a  statement 
would  be  highly  libellous;  but  then  there  should  be  an 
introductory  averment  to  shew  what  those  circumstances 
are. 

Patteson  J. — ^The  law  as  to  the  necessity  for  an  intro- 
ductory  averment,  where  the  words  are  ambiguous,  is  very 
clearly  laid  down  in  Goldstein  v.  Foss  (in  error)  (c)»  namely, 
that  '*  an  mnuendo  cannot  add  a  fact,  or  enlarge  the  natural 
meaning  of  words."  But  no  one  can  say  that  this  innuendo 
does  not  enlarge  the  meaning  of  the  terms  used.  The  de- 
claration contains  no  introductory  averment,  and  the  words 
b  the  libel  are  of  themselves  quite  innocent :  the  innuendo 
therefore  is  just  within  the  rule  laid  down  in  Goldstein  v. 
Foss  (c). 

Wi  LLiAMS  J. — ^The  office  of  an  innuendo  is  clearly  ex- 
plained in  Rex  v.  Home  (d),  and  in  the  notes  to  Crafi  v. 
Baite  (e),  where  the  cases  are  collected.  It  can  never  do 
more  than  explain  preceding  matter.    If  it  adds  any  thing,  it 

(a)  4  Bing.  162.  (d)  Cowp.  684. 

(6)  2  Stark.  N.  P.  C.  297.  (e)  1  VVms.  Saund.  243,  n.  (4). 

(c)  4  Bing.  489. 
VOL.  I.  Q 
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8.  is  bad ;  as  in  the  familiar  case  of  a  libel  for  the  words  ^'  he 
has  burnt  my  bam/'  an  innuendo  that  he  thereby  meant 
*'  his  barn  full  of  com*'  is  bad  (n). 


.*BRTZ 

;. 

iVY. 


Coleridge  J. — Mr, Ball  is  driven  to  contend  that  these 
words,  staling  the  plaintiff  to  be  a  prisoner  in  the  King's 
Bench  Prison,  are  libellous  of  themselves.  But  I  deny 
that.  They  only  shew  that  a  party  has  the  misfortune  to 
be  poor.    I  quite  agree  with  the  rest  of  the  Court. 

Judgment  for  the  defendant  (6). 

(fl)  Barham  v.  Nethersall,  4  Rep.  (fc)  See  Wheeler  v.  Haynes,  ante, 
90  a.  55. 


Saturday,  ShIPTON   V.  ThORNTON. 

December  Itt, 

1.  The  Assumpsit.  The  declaration  (before  the  New  Rules) 
^Md  on  which  contained  several  special  counts,  which  it  is  not  necessary 
freight  was  to   to  mention.     It  also  contained  a  general  count  for  freight 

livery*  at  the  *'  ^"  respect  of  certain  goods  and  merchandize,  by  the  plain- 
port  of  desti- 
nation, is  bound  to  pay  the  whole  freight  originally  contracted  for,  where  trenshipintni 
has  been  found  necessary  and  the  goods  have  been  delivered  at  the  port  of  destinatioo, 
although  the  master  of  the  ship  consigned  the  goods  under  fresh  bills  of  ladin|(  in  Uw 
second  vessel  to  his  own  agent,  and  the  freight  was  at  a  much  lower  rate  than  tht 
originally  contracted  for. 

SemblCf  also,  that  if  the  freight  in  the  second  vessel  exceeded  that  contracted  fi^r  \ 
the  original  bill  of  lading,  the  freighter  would  be  liable  for  the  additional  freight  alsc 

2.  A  cargo  of  goods,  part  of  which  belongetl  to  T.  separately,  nnd  part  to  T.  &  ' 
as  partners,  being  in  the  hands  of  the  consiGrnec,  T.,  on  application  for  both  paro 
signed  an  undertaking  in  the  name  of  T.  &  W.  to  pay  freight  for  them,  but  commenc 

with  "  I  hereby  engage  to  pay ;"  and  the  goods  were  delivered  to  him.     On  an  ac^ 
against  T.  for  the  freight  on  his  own  parcel,  the  agreement  was  produced,  with  a  ti 
stamp  impressed,  and  held  admissible,  because  although  the  agreement  related  tc 
goods  of  the  partnership  as  well  as  his  own,  he  could  not  bind  his  partner  as  tr 
latter,  hot  had  made  himself  personally  liable  for  the  whole,  and  therefore  the  f 
ment  was  entire. 

d.  Where  a  witness  stated  on  the  voire  dire  that  "  he  had  as  agent  employe 
ori^nal   attorney  for  the  plaintiff;  that  the  attorney  was  dead;    that  he  w 
released ;  that  no  demand  had  been  made  upon  him ;  and  that  he  did  not  stt 
the  attorney  was  to  look  to  the  plaintiff,  and  not  to  himself;"  and  nothine  fort! 
peared  to  shew  that  the  witness  had  an  interest  in  the  suit,  or  had  made  himse' 
to  the  new  attorney  : — Held,  that  he  was  competent. 


Thorvton* 
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tiff  before  that  time  carried  and  conveyed  in  and  oil  board 

of  certain  ships,  8ic.  from  Sincapore  to  London,  and  therci      rIJI^ 

at  London  aforesaid,  delivered  to  the  defendant.  _    •• 

Plea :  non  assumpsit. 

The  following  particular  of  demands  was  delivered : — 
This  action  is  brought  to  recover  the  sum  of  582/.  17$ Aid., 
benig  the  difference  in  the  amount  of  freight  between  the 
Mountaineer  and  Sesostris  and  the  James  Scott ;  that  is  to 
say,  496/.  58.  9d,,  part  thereof,  in  respect  of  the  Moun- 
taineer, and  86/.  12s.  2e/.,  residue  thereof,  in  respect  of  the 
Sesostris,  and  which  the  said  defendant  became  liable  to 
pay  to  the  plaintiff,  by  virtue  of  his  promise  or  undertaking 
of  the  6th  January,  1827,  given  to  William  Ellwand  as  the 
agent  of  the  said  plaintiff;  and  which  difference  of  amount 
of  freight  arose  in  consequence  of  certain  goods  and  mei^ 
cbandizes,  particularly  described  in  the  said  declaration  in 
this  cause,  having  been  consigned  to  the  said  defendant, 
and  which  were  shipped  on  board  the  James  Scott,  of 
which  plaintiff  was  master  and  owner,  to  be  carried  on 
freight  from  Sincapore,  in  the  East  Indies,  to  London, 
having  been  transhipped,  and  sent  home  from  the  said 
James  Scott  into  and  by  certain  other  vessels,  called  the 
Mountaineer  and  Sesostris,  in  consequence  of  the  James 
Scott  having  been  damaged  at  sea,  and  obliged  to  proceed 
to  Batavia,  in  the  island  of  Java,  for  the  purpose  of  repair. 
The  nature  of  the  plaintiff's  claim  is  fully  detailed  in  the 
first  and  second  counts  of  the  declaration  in  this  cause ; 
and  for  the  recovery  of  which  be  will  avail  himself  of  all  or 
sQch  of  the  counts  in  the  declaration  as  may,  upon  the  trial, 
be  found  most  applicable  thereto. 

At  the  trial  before  Coleridge  J.,  at  the  sittings  after 
Trinity  term,  1836,  in  London,  the  following  facts  appeared. 
Id  January,  1836,  the  agent  of  the  defendant  shipped  at 
Sincapore,  on  board  the  James  Scott,  belonging  to  the 
plaintiff,  certain  goods  under  a  bill  of  lading,  by  which  it 
was  stipulated  that  the  **  goods  were  to  be  delivered  at  the 
port  of  London,  to  Richard  ThorHton,  Esq.,  or  his  assigns, 

Q2 
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he  or  they  paying  freight  for  the  said  goods,  as  per  margin;*' 
and  he  also  shipped  other  goods  for  the  firm  of  Thornton  and 
West.  The  James  Scott  proceeded  on  her  voyage  with  a 
Tbormton.  general  cargo,  but  encountering  severe  gales,  was  obliged 
to  put  into  Batavia,  and  on  her  arrival  there,  in  consequence 
of  the  damage  to  the  ship  and  cargo,  a  transhipment  was 
found  necessary,  and  the  cargo,  including  the  goods  of  the 
plaintiff,  was  transhipped  to  the  Mountaineer  and  Sesos- 
tris,  and  bills  of  lading  were  drawn  for  delivery  of  the  car- 
goes to  William  Ellwand^  Esq.,  or  his  assigns,  he  or  they 
paying  freight.  On  the  arrival  of  the  last*mentioned  ves- 
sels with  their  cargoes  in  London,  the  defendant  claimed 
both  parcels  of  goods  under  the  bill  of  lading  per  James 
Scott,  but  contended  that  he  was  only  bound  to  pay  freight 
pro  rat&  from  Sincapore  to  Batavia,  and  the  actual  freight 
per  Mountaineer  and  Sesostris.  Mr.  Ellwand,  the  plain- 
tiff's agent,  refused  to  deliver  the  goods  except  on  payment 
of  the  whole  freight  stipulated  for  in  the  original  bill  of 
ading  per  James  Scott,  the  freight  in  the  Mountaineer 
and  Sesostris  being  at  a  lower  rate.  The  defendant,  it  was 
stated  by  Mr.  Elboand,  agreed  to  pay  this  difference,  and 
as  the  amount  was  not  then  ascertained,  gave  him  the  fol- 
lowing undertaking : — 

*'  London,  14th  Oct.  1827. 

"  D'  Sir. — I  hereby  undertake  to  pay  you  the  difference 
in  amount  of  freight  between  the  Mountaineer  and  the 
James  Scott,  when  the  same  shall  have  been  ascertained. 

I  am,  d'  Sir,  your  ob*  serv*, 
R.  &  R.  Thornton  &  West.** 

And  the  goods  were  delivered  to  him. 

This  agreement  was  impressed  with  a  single  \L  agree- 
ment stamp.  Mr.  Ellwand,  who  was  the  principal  witness 
for  the  plaintiff,  being  examined  on  the  voire  dire,  said, 
"  I  employed  Mr.  Edis,  the  attorney,  who  commenced 
this  action,  as  plaintiff's  agent.  He  has  been  dead  some 
time.  There  is  a  new  attorney.  I  have  not  been  released. 
No  demand  has  been  made  on  me.     I  did  not  state  to  him 
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he  was  to  look  to  plalntiffi  and  not  to  me."     It  was  ob-        l^^^* 
jected  on  this  evidence  that  the  witness  had  rendered  him-      Shipton 

self  liable  for  the  costs  of  the  action,  and  that  he  was  there-  v. 

_  Thoanton 

fore  incompetent.    The  learned  judge  overruled  the  objec- 
tion, but  reserved  the  point. 

It  also  appeared  that  the  defendant  was  in  partnership 
under  the  firm  of  Thornton  and  West,  and  that  Thornton 
and  West  had  shipped  goods  on  board  the  James  Scott,  as 
well  as  Thornton  separately  on  bis  own  account;  and  it 
was  objected  that  the  agreement  signed  by  the  defendant 
related  to  the  goods  belonging  to  the  firm,  or  that,  if  it 
related  to  the  goods  of  the  defendant  also,  an  additional 
stamp  was  necessary,  or  at  all  events  that  it  was  ambigu- 
ous to  which  agreement  the  stamp  applied.  The  learned 
judge  reserved  this  point  also.  It  was  then  contended  for 
the  defendant  that  the  plaintiff  was  not  entitled  to  recover, 
as  it  did  not  appear  that  the  transhipment  was  necessary, 
and  that,  even  if  it  were,  the  master  of  the  ship,  by  making 
a  new  contract  for  the  freight  of  the  cargo  to  the  port  of 
destination,  made  it  as  the  agent  of  the  consignee  of  the 
goods,  and  not  for  the  ship-owner,  and  that  the  latter  was 
not  entitled  to  make  a  profit  by  the  transhipment. 

The  learned  judge  left  it  to  the  jury  to  say,  first,  whe- 
ther the  transhipment  was  justifiable ;  and,  second,  whether 
the  defendant,  with  the  knowledge  of  the  circumstances, 
tgreed  to  receive  the  goods  and  pay  the  difference  of 
freight.  The  jury  found  a  verdict  for  the  plaintiff,  da- 
mages 584/. 

Cresswelt  having  obtained  a  rule  nisi,  in  Michaelmas 
term>  1836,  for  a  nonsuit  or  a  new  trial, 

Thesiger  and  Cleashy  shewed  cause  in  Hilary  term  last  (a).  First  point: 
L  There  was  nothing  on  the  evidence  to  shew  that  Mr.  1,^,  employed 

Ellwand  was  incompetent.     He  said,  on  his  examination,  ^he  attorney 

J^  .  to  comtneiice 

that  he  employed  mv.Edisy  as  agent  for  the  plamtiff:  there-  the  action  for 

fore,  primft  facie,  Mr.  Edis  would  clearly  look  to  the  plain-  J^^^f**^^! 

(•)  Jaii.26dj,  before  Lord  Dtnman  C.J.,  LUUedule,  WiUkmi  and  P«»»^ '^>">«»^' 
Coleridge  Ji. 
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Second  point: 
An  agreement 
relating  to  two 
subject-mat- 
ters, in  which 
the  same  par- 
ties have  an 
interest,  does 
not  require 
two  stamps. 
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tiff  for  Ills  costs.  But  supposing  even  that  this  retainer  of 
the  attorney  would  make  Ellwand  liable  in  the  first  instance, 
that  would  not  make  him  an  incompetent  witness,  as  the  in- 
terest to  disable  a  witness  must  arise  from  the  result  of  the 
suit.  Whichever  way  that  terminated.  Ellwand  would  reco- 
ver from  the  plaintiff  any  costs  which  be  might  have  to  pay. 
It  is  not,  however,  sufficient  to  shew  a  probability  of  the 
witness  having  an  interest  in  the  suit ;  it  must  be  made  out 
with  certainty  in  order  to  disqualify  him:  1  Stark.  Ev.  102^, 
2nd  ed.  [Lord  Denman  C.  J.  We  are  strongly  of  opinion 
at  present  that  this  objection  is  not  sustainable.] 

II.  The  agreement  signed  by  the  defendant  is  said  to 
require  two  stamps,  because  it  relates  to  the  goods  not 
only  of  himself,  but  also  of  his  firm,  and  therefore  is  in 
fact  two  agreements;  and  Powell  v.  Edmunds  {a)  is  relied 
upon.  But  that  case  is  hardly  an  authority  either  way,  for 
it  only  decided  that,  where  one  piece  of  paper  contained 
two  contracts,  and  a  stamp  was  affixed  on  that  part  of  the 
paper  which  contained  the  contract  relied  upon,  the  stamp 
was  sufficient.  Doe  v.  Day  (6)  is  a  case  to  the  same 
point,  and  is  also  inapplicable ;  for  as  the  agreement  was 
also  used  in  the  subsequent  action  of  Shipton  v.  Thornton 
and  West  (c),  it  is  necessary  to  satisfy  the  Court  that,  al- 
though the  plaintiff  had  two  distinct  interests  in  the  sub- 
ject-matter of  the  agreement,  one  stamp  was  sufficient. 
The  principle  was  laid  down  by  Lord  Ellenborough,  in 
Doe  V.  Dai/  (b),  that  where  one  instrument  affects  the  sepa- 
rate interests  of  several,  one  stamp  is  sufficient,  if  there  is 
''  a  community  of  the  same  subject-matter  as  to  all  the 
parties."  And  it  is  not  necessary  that  there  should  be  an 
entire  community  of  interest,  as  was  laid  down  in  Allen  v. 


(a)  12  East,  6. 

(6)  13  East,  241. 

(c)  This  was  an  action,  brought 
at  the  same  sittings,  for  the  freight 
on  the  goods  belonging  to  the  firm 
of  Thornton  and  West,  and  similar 
points  were  raised  to  those  in  the 
principal  case.    It  was  assumed. 


on  the  argument  on  both  sides, 
that  the  agreement  in  p.  218  was 
given  in  evidence  in  both  cases; 
but  it  afterwards  appeared,  by  the 
note  of  Coleridge  J.,  that  the  agree* 
ment  was  not  given  in  evidence  in 
the  action  of  Shiptom  v.  TkonUon 
and  West, 
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Morrison  (a).     So,  in  Hall  v.  Smith  {h\  where  a  promissory         18S8. 
note,  beginoing  "  I  promise  to  pay,"  was  signed  by  one      ^T^'^^*^ 
member  of  a  firm  for  himself  and  partner,  it  was  held  that  v. 

the  parly  signing  was  liable  to  be  sued  severally.  The  Thormton. 
agreement  therefore,  as  against  the  plaintiff,  was  one  and 
entire.  He  was  actually  interested  'in  the  whole  subject- 
matter;  in  a  different  degree,  no  doubt;  but  that,  as  has 
been  seen,  does  not  affect  the  principle.  There  may  be 
two  promises,  but  there  is  only  one  agreement  and  one 
consideration ;  and  it  has  been  held  that  an  indenture  bind- 
ing an  apprentice  to  two  successive  masters,  does  not  re- 
quire two  stamps ;  Rex  v*  Inhabitants  of  Louth  (c).  So 
also  where  there  is  an  assignment  of  prize  money,  with 
several  interests,  one  stamp  only  is  necessary ;  Baker  v. 
Jardine  (d).  In  Stead  v.  Liddiard  (e),  where  a  letter  was 
produced  containing  an  agreement  between  the  plaintiff 
and  a  third  party,  and  also  an  indorsement  on  the  back, 
containing  a  guarantee  by  the  defendant  according  to  the 
terms  of  the  within  agreement,  it  was  held  that  one  stamp 
was  sufficient* 

III.  The  next  point  is,  that  sufficient  evidence  of  the  Third  point: 
necessity  of  transhipment  was  not  given.     But  the  plaintiff  ^^^  necessity 
was  not  required  to  give  this  proof:  for  there  being  only  oftranship- 
one  contract  in  the  bill  of  lading,  to  deliver  the  goods  in 

the  port  of  London,  and  the  defendant  having  accepted  the 
goods,  the  question  does  not  arise.  The  defendant  there- 
fore cannot  say  that  the  contract  was  not  performed,  and 
be  has  in  fact  admitted  the  necessity  of  transhipment.  But 
if  the  plaintiff  was  bound  to  give  evidence  of  a  transhipment 
being  necessary,  the  evidence  was  sufficient  to  warrant  the 
verdict.  The  question  of  transhipment  was  slightly  discus- 
sed in  Hunter  v.  Prinsep(f),  and  more  fully  in  1  Marsh,  Ins, 
p.  161  et  sqq.  3d  ed. 

IV.  The  last  point  is,  the  goods  having  been  brought  to 

(a)   8  B.  &  C.  565;  5.  C.  3         (c)   8   B.  &  C.  247;   &  C.  2 
Mann.  &  B.  70.  Mann.  &  R.  973. 

(6)  1  B.  &  C.  407 ;  5.  C.  2  D.  (rf)  13  East,  235,  n. 

k  R.  684.  (e)  1  Bing.  106;  S.C.  8  Moore,  2. 

(/)  10  East,  378. 
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1838.         the  port  of  London  and  ready  for  delivery^  what  freight  was 

^*^^^      the  plaintiff  entitled  to  ?    The  defendants  contend  that  they 

v.  are  only  bound  to  pay  freight  pro  rat&  to  Batavia^  and  the 

Thoehtok.     amount  of  the  freight  actually  payable  per  the  Mountaineer. 

Fourth  point:    ®"*  ^^^  plaintiff  is  clearly  entitled  to  the  whole  freight 

What  amoant  under  the  original  bill  of  lading.     This  point  has  never 

payable  where  ^^^^  expressly  laid  down,  but  it  has  been  assumed  in  many 

h*"l^S^°^    cases  as  an  established  principle.    In  Cook  y.  Jennings  (a)^ 

cessary.  Lawrence  J.  said^  "  When  a  ship  is  driven  on  shore,  it  is 

the  duty  of  the  master  either  to  repair  his  ship  or  to  pro- 
cure another;  and  having  performed  the  voyage,  he  is  then 
entitled  to  his  freight;  but  he  is  not  entitled  to  the  whole 
freight  unless  he  performs  his  whole  voyage."  So,  in 
Abbott  on  Shipping,  303  (5tli  ed.),  it  is  laid  down  generally 
that|  if  the  ship  is  disabled  and  unable  to  prosecute  her  voy- 
age, *^  the  master  may,  if  he  will  and  can  do  so,  entitle  him- 
self to  his  whole  freight.*'  So,  in  Luke  v.  Lyde(Jb\  Lord 
Mansfield  said,  *'  If  a  freighted  ship  becomes  accidentally 
disabled  on  its  voyage  (without  the  fault  of  the  master),  the 
master  has  his  option  of  two  things;  either  to  relit  it,  if  that 
can  be  done  within  convenient  time,  or  to  hire  another  ship 
to  carry  the  goods  to  the  port  of  delivery.  If  the  merchant 
disagrees  to  this,  and  will  not  let  him  do  so,  the  master  will 
be  entitled  to  the  tvhole  freight  of  the  full  voyage.  And  so 
it  was  determined  in  the  House  of  Lords,  in  the  case  of 
Lutwidge  and  How  v.  Grey  et  alJ*{c).  If  this  be  sound 
law,  then  an  authority  is  not  required  to  prove  that  if  tran- 
shipment does  take  place>  and  the  goods  are  carried  to 
their  port  of  destiuation,  the  ship-owner  is  entitled  to  the 
whole  freight.  The  original  contract  subsists  throughout 
all  the  transhipments,  and  no  new  contract  is  raised  on  the 
bill  of  lading  by  the  ship  which  brings  the  goods  into  port 
This  was  determined  by  Lutwidge  v.  Grey{c).  If  indeed 
there  were  no  necessity  for  transhipment,  then  the  ship- 
owner would  be  liable  in  a  cross  action ;  but  it  is  hardly  to 
be  conceived  that  it  ever  would  take  place  without  a  striti- 

(a)  7  T.  R.  381.  (c)  Abbott  oo  SbippiDg,  SOT, 

(6)  9  Burr.  882.  5th  ed. 
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geDt  necessity  for  it.     If  there  is  necessity  for  it,  the  owner        1838. 
of  the  goods  is  in  nowise  damaged :  his  insurance,  as  clearly 


Shifton 


Thormton. 


appears  from  2  MarshalFs  Insur.  374  et  sqq.,  where  the    _^     v, 
aabject  is  discussed  at  length,  would  continue  on  the  new 
ship,  and  the  contract  by  the  ship-owner  is  performed  almost 
in  terms. 


Cresswell,  contrsi.  I.  Burrell  v.  Jones  (a)  is  a  strong  first  point. 
lathority  to  shew  that  the  witness  Ellwand  made  himself 
personally  liable  to  the  attorney  for  costs.  There  the  de- 
fendants signed .  an  undertaking,  ''  as  solicitors  to  the 
assignees,"  to  pay  the  landlord  his  rent ;  and  it  was  held 
that  they  had  made  themselves  personally  liable.  That 
case  was  followed  up  by  Iveson  v.  Conington  (6),  where  the 
ittomies  for  the  parties  to  a  suit  personally  consented  to 
withdraw  the  record,  and  that  costs  should  be  taxed  for 
the  defendant ;  and  it  was  held  that  the  attorney  for  the 
plaintiff  had  made  himself  personally  liable  for  the  costs. 
There  can  be  little  doubt  that,  if  Ellwand  had  been  sued 
on  this  retainer  of  the  attorney,  he  would  have  been  held 
liable,  and  it  does  not  remove  the  incompetence  of  a  wit- 
oessj  that  be  has  a  remedy  over ;  for  a  surety  is  not  a  good 
witness. 

II.  It  appears  that  the  plaintiff  was  interested  in  part  of  Second  point. 
the  goods  on  board  the  Mountaineer  on  his  own  account, 
and  in  part  as  one  of  the  firm  of  ThorfUon  and  West. 
Then  he  signs  the  agreement  as  Thornton  and  West,  but 
it  begins  in  the  singular,  "  I."  Of  course  Thornton  and 
West  would  be  bound  by  the  agreement  as  to  the  part- 
nership goods.  Hall  V.  Smith{c)  is  an  entirely  different 
case ;  the  Court  held  there  that  the  instrument  signed  by 
one  partner  for  the  firm  was  several  as  well  as  joint, 
and  there  was  no  question  as  to  two  contracts  being  con- 
tained in  it*  The  signature  of  the  plaintiff  was  either 
in  his  own  behalf  in  respect  of  his  own  goods,   or  in 

(a)  3  B.  &  A.  47.  (c)  8  B.  &  C.  407;  S.  C.  2  D. 

\h)  1  B.  &  C.  160;  5.  C.  2  D.     &  R.  584. 
ft  R.  907. 


1838. 
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respect  of  the  goods  of  the  firm ;  it  cannot  be  treated  ub 
the  signature  in  behalf  of  both  interests.  It  is  doubtful 
then  to  which  the  stamp  applies.  With  regard  to  the 
necessity  of  transhipment  having  been  admitted  by  the  de* 
fendant,how  is  that  sought  to  be  made  out?  The  defend- 
ant  does  not  receive  his  goods  under  the  original  bill  of 
lading,  but  under  the  bill  of  the  Mountaineer.  The  de- 
fendant could  not  have  got  his  goods  under  the  original 
bill  of  lading.  The  plaintiff  made  them  deliverable  to  his 
own  agent:  when  the  defendant  applied  for  them,  the 
agent  refused  to  let  him  have  them^  unless  he  paid  the 
whole  freight.  The  defendant  therefore  was  obliged  to 
pay  to  get  his  goods,  as  the  agent  Ellwatid  had  a  lien  upon 
them.  Suppose  then  there  had  been  no  original  contract 
could  the  defendant  have  been  liable  for  more  than  the 
actual  freight?  Then,  if  the  letter  of  the  defendant  is 
pressed  in  as  an  admission  to  bind  him,  is  it  not  clearly 
relied  on  as  a  contract,  so  as  to  make  a  stamp  necessary  ? 
The  case  of  Baker  v.  Sardine  (a)  is  not  applicable  to  this 
case,  for  there  only  one  fund  existed ;  but  Doe  v.  Day  (6)  is 
strictly  in  point.  In  that  case  it  appeared  that  Sir  Lionel 
Copley  had  entered  into  an  agreement  with  his  several 
tenants,  containing  the  respective  rent  to  be  paid  by  each 
of  them;  and  it  was  held  that,  if  it  had  been  sought  to  sub- 
stantiate the  several  contracts,  distinct  stamps  would  have 
been  necessary  for  each  of  them.  {Cohridge  J.  Would  two 
stamps  have  helped  this  case  r]  If  there  are  two  contracts, 
two  stamps  would  have  made  the  letter  admissible.  It  is  a 
contract  as  to  Thornton  and  West;  if  it  is  not  also  a  contract 
as  to  Thornton  alone,  cadit  qusestio,  for  then  there  is  nothing 
to  shew  that  the  necessity  of  transhipment  was  admitted. 
Fourth  point.        IV.    Lastly,   assuming  that  there  was  a  necessity  for 

transhipment,  the  plaintiff  was  only  entitled  to  his  freight 
pro  rat&  to  Batavia,  and  to  the  freight  actually  incurred  on 
the  rest  of  the  voyage.  It  is  remarkable  that  this  point  has 
never  been  raised  before.     Without  doubt,  where  a  tran- 


(a)  13  East,  235,  n. 


{h)  18  East,  341. 
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shipment  is  necessary,  the  master  is  entitled  to  perform  his 
contract  in  a  new  ship.  But  no  cases  shew  that  the  master 
may  make  a  new  contract  on  the  part  of  the  freighter^  and 
then  sue  the  freighter  on  the  old.  [Coleridge  J.  Is  not  the 
second  contract  a  sub-contract  between  the  two  ship-own- 
ers^  not  between  the  first  ship-owner  and  the  freighter?] 
The  ship-owner  has  no  right  to  make  it  so.  The  master, 
it  is  true,  is  the  agent  of  the  ship-owner,  but  he  is  also,  to 
a  great  extent,  a  trustee  for  the  freighter.  Performance 
under  the  second  contract  is  not  performance  under  the 
old.  The  defendant  has  not  obtained  the  benefit  he  stipu- 
lated for,  namely,  the  transport  of  goods  by  a  ship  of  his 
own  selection.  In  what  a  condition  would  the  consignee 
be  placed,  if  the  benefit  of  the  second  contract  is  to  be 
entirely  unilateral.  Suppose  the  second  ship  is  chartered 
at  a  much  higher  rate  of  freight,  the  consignee  could  not 
obtain  his  goods  without  paying  this  additional  rate ;  yet 
he  could  not  recover  this  back  from  the  ship-owner,  because 
it  would  be  a  voluntary  payment.  Another  point  would 
arise  as  to  the  insurance,  whether  that  could  be  renewed 
where  a  transhipment  has  taken  place.  The  only  case 
cited  on  the  point  by  Serjt.  Marshall  (a)  is  Plantamour  v. 
Staples (Jb)\  but  that  was  a  very  peculiar  case.  There  the 
uoderwriter  admitted  he  was  liable  on  the  voyage  from 
Marseilles  to  Pondicherry,  though  the  goods  were  conveyed 
io  another  ship,  but  as  the  plaintiff's  agents  at  Pondicherry 
sold  the  goods,  and  invested  the  proceeds  in  others,  which 
he  embarked  on  board  another  vessel  for  the  port  of  desti- 
nation, the  underwriter  disputed  his  liability  under  the  cir- 
cumstances; but  the  Court  held  that  under  the  terms  of 
the  policy  he  was  liable.  Then,  again,  what  a  temptation 
it  holds  out  to  ship-owners  to  tranship  into  an  inferior  ves- 
sel at  a  much  lower  rate  of  freight,  and  put  the  difference 
into  their  pockets.  (He  then  argued  that  the  evidence  at 
the  trial  as  to  the  necessity  for  transhipment  was  insuf- 
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Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. — This  was  an  action  tried  at  Guildhall  by  my 
brother  Coleridge,  in  which  the  plaintiff  recovered  a  verdict. 
Several  objections  were  made  at  the  trial,  and  renewed  on 
motion  before  us. 

The  first  of  these  was  on  the  alleged  incompetency  of  one 
Ellwand,  the  principal  witness  on  the  part  of  the  plaintiff, 
on  the  ground  of  his  liability  to  the  attorney.  Upon  the 
voire  dire  he  stated  as  follows : — *^  I  employed  Mr.  Edis, 
the  attorney  who  commenced  this  action,  as  plaintiff's  agent 
— he  has  been  dead  some  time — there  is  a  new  attorney.  I 
have  not  been  released — no  demand  has  been  made  on  me — 
I  did  not  state  to  him  he  was  to  look  to  the  plaintiff,  and 
not  to  me."  It  was  argued,  first,  that  although  the  witness 
had  in  truth  acted  as  the  agent  of  the  plaintiff,  yet  he  had 
rendered  himself  personally  liable ;  and  then  that  this  was 
the  ordinary  case  of  incompetency,  arising  from  the  em- 
ployment of  the  attorney  in  the  cause.  We  are  of  opinion, 
however,  that  the  facts  stated  differ  this  from  the  ordinary 
case,  and  that  no  objection  was  established  with  sufficient 
clearness  to  warrant  the  rejection  of  the  witness.  It  is  a 
well-founded  and  important  rule,  that  the  objector  to  a 
witness,  on  the  ground  of  interest,  is  bound  to  shew  the 
interest  with  certainty  and  clearness;  and  that  it  is  not 
enough  to  give  evidence  of  circumstances  from  which  such 
interest  is  a  probable  inference,  when  at  the  same  time 
other  circumstances  appear  which  make  it  probable,  even 
in  a  less  degree,  that  no  such  interest  exists.  For  the 
Judge  who  is  to  decide  the  question  ought  not  to  be  called 
on  to  draw  a  conclusion  of  fact  from  conflicting  evidence; 
as  the  law  is  to  be  pronounced  upon  the  fact,  there  will  be 
a  difficulty  in  reviewing  his  decision  as  to  the  former,  where 
the  evidence  admits  of  different  conclusions  as  to  the  latter  J 
because  the  grounds  on  which  he  has  decided  will  be  un» 
known:  and  as  objections  on  the  score  of  interest  are 
not  to  be  favoured,  the  safe  rule  is  to  admit  the  witness 
wherever  there  is  doubt  on  the  fact.    It  is  then  still  open 
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for  the  objector  to  urge  the  same  circumstances  to  the  jury,        igdS. 
as  proper  to  lessen  the  credit  of  the  witness  with  them,      v^v-^i/ 
and,  according  as  they^  who  are  the  fit  tribunal  to  weigh  ^ 

questions  of  doubtful  fact,  believe,  or  interpret  those  cir-     Thornton. 
cumstances,  it  is  to  be  presumed  the  testimony  of  the  wit** 
ness  will  operate  with  more  or  less  weight  on  their  minds. 

According  to  these  principles  the  answers  of  the  witness, 
io  order  to  sustain  the  objection,  should  have  clearly  shewn, 
first,  that  he  had  originally  made  himself  liable  to  EdU: 
and,  secondly,  that  since  JEdiss  death  the  liability  had  re- 
mained unsatisfied,  or  had  been  transferred,  and  was  con- 
tinued in  favour  of  the  present  attorney.  Now  admitting, 
for  the  sake  of  the  argument,  that  the  first  was  to  be  legi- 
timately inferred  from  the  statement  of  the  witness,  the 
second  was  by  no  means  made  out.  Until  it  was  shewn 
Qoder  what  arrangement  the  papers  in  the  cause  had  passed 
on  JEdis's  death,  from  his  representatives  to  the  present 
attorney,  it  was  at  least  equally  probable  that  they  had  been 
satisfied  before  they  had  parted  with  them ;  and  there  was 
no  evidence  that  the  witness  had  been  a  party  to  the  trans- 
fer, or  in  any  way  retained  the  present  attorney,  so  as  to 
make  him  liable  to  him  in  respect  of  his  original  employ- 
ment of  Edis*  Therefore,  without  interfering  with  the 
general  rule,  we  think,  in  the  case  before  us,  that  the  ob- 
jector bad  not  gone  far  enough  to  substantiate  the  incom- 
petency of  the  witness. 

This  makes  it  necessary  to  consider  the  next  objection,  Second  point. 
which  arose  on  the  reception  of  a  document  under  the  fol- 
lowing circumstances.  The  defendant,  it  appeared,  traded 
on  his  own  account,  and  also  as  partner  with  one  West, 
under  the  firm  of  Thornton  &  West.  Goods  belonging  to 
himself  individually,  and  also  goods  belonging  to  the  firm, 
had  been  shipped  from  Batavia  for  England,  on  board  the 
James  Scott, and  bills  of  lading  transmitted  to  the  defendant. 
The  goods,  under  some  alleged  necessity,  had  been  tranship- 
ped on  board  the  Mountaineer  and  Sesostris  at  Sincapore, 
and  these  vessels  were  consigned  to  the  miness  Ellwand.  The 
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defendant^  in  an  interview  with  hini|  claimed  both  parcels, 
by  virtue  of  the  bills  of  lading  which  he  held  by  the  James 
Scott.     The  rate  of  freight  agreed  on  by  that  vessel  was 
considerably  higher  than  that  which  the  plaintiff^  her  owner, 
had  procured  the  goods  to  be  conveyed  home  by  the 
Mountaineer  and  Sesostris ;  and  the  witness  on  his  behalf 
claimed   that  difference.     The  defendant^  as  he  stated, 
agreed  to  pay  that  difference ;  but>  as  the  amount  was  not 
then  ascertained,  and  he  was  desirous  of  receiving  the 
goods  at  once«  he  signed  two  undertakings,  and  upon  the 
faith  of  it  the  goods  were  delivered  to  him.     That  upon 
which  the  present  question  arose,  and  which  related  to  the 
goods  on  board  the  Mountaineer,  was  as  follows.     (His 
lordship  then  stated  it.)    This  paper  bore  a  single  stamp, 
and  its  reception  was  opposed,  on  the  ground,  first,  that 
on  the  face  of  it,  being  signed  in  the  name  of  the  firm,  it 
must  be  taken  to  refer  to  the  partnership  goods  alone,  for 
that  the  defendant  had  no  right  to  bind  the  firm  as  to  the 
freight  of  his  own  goods ;  and,  secondly,  that,  if  it  could  be 
held  that  this  signature  bound  the  defendant  at  all  events, 
the  undertaking  beginning  and  ending  in  the  singular  num- 
ber, yet,  as  it  clearly  bound  the  firm  to  the  extent  of  the 
partnership  goods,  the  instrument  amounted  to  two  under- 
takingSy  one  by  the  defendant  alone  as  to  his  own  goods, 
and  another  by  the  firm  as  to  their's ;  and  if  so,  there  being 
two  undertakings  as  to  two  separate  subject-matters,  two 
stamps,  it  was  said,  were  necessary.     And,  assuming  this 
to  be  correctly  argued,  the  case  was  distinguished  from 
several  cited  in  the  argument,  in  which  a  community  of 
interest  or  a  common  divisible  subject-matter  has  been  held 
to  make  a  single  stamp  available,  though  there  have  been 
many  signatures  to  the  instrument,  and  it  may  in  certain 
senses  be  said  to  evidence  a  plurality  of  contracts.    After 
much  consideration  we  are  of  opinion  that  this  objection 
cannot  prevail.    In  order  to  ascertain  its  force  it  will  be 
convenient  to  examine,  in  the  first  instance,  what  would 
be  the  effect  of  this  instrument  without  reference  to  the 
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Stamp  Act.  It  appears  that  the  defendant  had  been  apply- 
ing for  the  delivery  of  both  parcels  of  goods ;  he  had  an 
interest  in  both,  and  it  was  competent  for  him  to  make 
himself  personally  liable  for  the  freight  of  both.  In  point 
of  fact  he  had  delivered  this  undertaking  as  the  mean  by 
which  he  was  to  procure  the  delivery  of  both  parcels. 
Now  if  he  had  written  and  signed  an  undertaking  expressly 
miming  both  parcels,  it  cannot  be  doubted  that  it  would 
have  bound  him  for  both,  if  signed  in  his  own  name ;  so  if 
he  had  signed  the  undertaking  in  question  in  his  own  name, 
•■  no  distinction  is  made  between  the  two  parcels,  and  the 
words  are  large  enough  to  cover  both,  we  see  no  reason  for 
saying  that  he  would  not  have  been  liable  for  the  freight  of 
both. 

The  question  then  is,  whether,  having  received  the  goods 
belonging  to  himself  upon  the  faith  of  this  undertaking,  as 
well  as  those  belonging  to  the  firm,  he  can  now  object,  in 
in  action  for  the  freight  of  the  former,  that  this  mode  of 
lignature  does  not  bind  him  personally  as  to  this  freight, 
because  the  undertaking  so  signed  would  bind  the  firm  as 
ta  the  other  freight ;  and  the  language  of  the  instrument, 
on  its  face,  may  be  satisfied  by  so  applying  it.  We  think 
he  cannot.  The  names  which  he  has  chosen  to  affix  as  the 
signature  are  his  own  words,  of  his  own  choice,  and  must 
be  taken  most  strongly  against  himself.  His  partner, 
indeed,  could  not  be  bound  by  his  (the  defendant's)  agree- 
ment to  pay  for  more  than  the  freight  of  the  partnership 
goods,  but  the  defendant  is  liable  on  both  accounts ;  and 
when  it  is  proved  that  he  had  been  taking  on  himself  to 
deal  in  respect  of  both,  and  delivered  the  undertaking  in 
reference  to  both,  it  becomes  immaterial  what  signature  he 
affixed,  for  he  at  least  must  be  bound  by  it.  If  this  would 
be  the  effect  of  the  instrument,  independently  of  the  Stamp 
Act,  it  remains  to  consider  whether  that  makes  any  differ- 
ence. Now  in  the  view  we  have  taken  of  it  this  is  but  one 
agreement  entered  into  by  the  defendant  respecting  the 
freight  of  two  parcels  of  goods;  and  being  but  one  agree- 
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ment,  however  man;  distinct  articles  it  may  embrace,  one 
stamp  only  can  be  necessary.  In  the  present  action  the 
breach  is  only  insisted  on  as  regards  the  defendant's  own 
goods;  and  the  only  question  we  have  to  consider  is,  whe- 
ther it  is  properly  stamped,  so  as  to  be  receivable  in  tkis 
action ;  whether  it  may  be  tendered  in  some  other  action 
is  immaterial.  If,  indeed,  we  saw  that  there  were  two 
agreements  on  the  face  of  the  instrument  and  only  one 
stamp,  then,  because  it  would  be  uncertain  to  which  agree* 
ment  the  stamp  was  intended  to  be  applied,  we  ought  to 
receive  it  as  evidence  of  neither ;  but  this  difficulty  is  re* 
moved  by  considering  it  to  be  but  one  agreement,  and  if 
it  be  but  one  entire  agreement,  embracing  for  its  subject- 
matter  the  freight  both  of  the  defendant's  goods  and  the 
goods  of  the  firm,  the  legal  conclusion  is,  that  it  founds  an 
action  against  him  as  to  both,  and  against  the  firm  as  to 
neither. 

It  remains  to  consider  an  objection  to  the  plaintiff's 
recovery,  which  is  directed  more  to  the  merits  of  the  case. 
Upon  the  trial  it  appeared  that  the  plaintiff  had  been  paid 
freight  by  the  James  Scott,  at  the  rate  originally  agreed  on, 
for  so  much  of  the  voyage  as  had  been  performed  up  to 
the  ship's  arrival  at  Sincapore,  and  for  the  remainder  of 
the  voyage  to  London  at  the  rate  at  which  he  had  con- 
tracted for  the  carriage  of  the  goods  by  the  Mountaineer 
and  the  Sesostris.  The  action  was  brought  for  the  differ- 
ence between  the  two  rates  for  that  portion  of  the  voyage. 
And  it  was  objected  that  for  this  portion  of  the  voyage  he 
was  not  entitled  to  receive  more  than  he  had  actually  paid ; 
while  on  the  part  of  the  plaintiff  it  was  contended  that,  the 
necessity  of  the  transhipment  being  assumed,  which  it 
must  be  for  the  purpose  of  the  argument,  the  Mountaineer 
and  Sesostris  were  to  be  considered  as  the  James  Scott; 
that  the  master  had  fulfilled  his  undertaking  in  carrying  the 
goods  to  their  destination,  and  had  therefore  earned  his 
full  freight;  while  it  was  a  matter  of  indifference  to  the 
owner  of  the  goods  whether  they  had  arrived  safe  by  one 
vessel  or  the  other.     No  authority  bearing  directly  on  the 


AFTER  MICHAELMAS  TERM^  II  VICT. 

point  from  our  own  law  books  was  cited  on  either  side  in 
the  argument;  it  was  treated  very  much  as  a  new  point  to 
be  decided  on  principle,  and  our  own  researches  have  led 
us  to  the  same  conclusion. 

On  the  part  of  the  defendant  we  were  pressed  with  the 
impolicy  of  holding  out  any  temptation  to  the  ship-owner 
or  master  to  make  unnecessary  transhipments  of  goods^  the 
inconvenience  of  any  transhipment,    whereby   the  goods 
themselves  run  the  hazard  of  damage,  the  policy  of  insur- 
ance may  become  questioned,  and  the  owner  of  the  goods, 
at  all  events,  loses  the  benefit  of  a  conveyance  by  that 
fessel  iu  which  he  may  be  supposed  to  have  confidence, 
and  for  which,  at  all  events,  he  has  stipulated ;  all  these 
circumstances,  coupled  with  a  consideration  of  the  unpro- 
tected state  in  which  his  interests  are  at  a  distant  port, 
must  certainly  be  allowed  to  have  great  weight.    But,  after 
ill,  these  seem  to  point  to  a  vigilant  examination  of  every 
case  of  transhipment,  to  see  that  its  necessity  be  well  esta- 
blisbedy  rather  than  to  decide  the  present  question.    This 
must  turn  upon  the  nature  of  the  contract  between  the  par- 
ties, as  it  is  to  be  collected  from  our  own  books,  and  still 
more  fully,  perhaps,  from  those  foreign  laws  and  ordinances, 
as  well  as  the  writings  of  those  jurists,  to  which  our  Courts 
have  long  been  accustomed  to  have  recourse  for  guidance 
on  subjects  of  this  nature. 

It  is  clear  that  by  the  contract  the  ship-owner  (and  the 
master  as  bis  agent)  is  bound  to  carry  the  goods  to  their 
destination  in  his  own  ship,  if  not  prevented  from  doing  so 
by  some  event  which  he  has  not  occasioned,  and  over  which 
he  has  no  control.  "  The  master,"  says  Lord  Tenterden^ 
in  his  book  on  Shipping,  241,  5th  ed.  ''should  always  bear 
in  mind  that  tV  n  his  duty  to  convey  the  cargo  to  the  place 
of  deitination ;  this  is  the  purpose  for  which  he  has  been 
intrusted  with  it,  and  this  purpose  he  is  bound  to  accom- 
plish by  every  reasonable  and  practicable  method.'*  When, 
however,  such  an  event  has  occurred  to  interrupt  the  voy- 
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age  as  above  defined^  and  the  ship-owner  or  master  (for  we 
think  no  distinction  can  be  made  between  the  two)  has  no 
opportunity  of  consulting  the  freighter^  there  seems  to  be 
much  disagreement  in  foreign  ordinances  and  jurists  on  the 
point,  whether  or  not  he  is  bound  to  tranship,  or  whether, 
having  contracted  only  to  carry  in  his  own  ship,  he  is  not 
absolved  from  further  prosecution  of  the  enterprise^  by  the 
vi$  major  which  prevents  his  accomplishing  it  in  the  lite- 
ral terms  of  his  undertaking.  By  the  Rhodian  law,  the 
Laws  of  Oleron^  art.  4,  and  the  ordinances  of  Wisbuy, 
art.  \Qy  the  master  was  at  liberty,  but  was  not  bound,  to 
tranship.  The  old  French  Ordinance,  on  the  other  hand, 
in  precise  terms  imposed  the  obligation  upon  him :  **  £n 
cas  que  le  vaisseau  ne  puisse  £tre  raccommod6,  le  roaitre 
sera  oblig^  d'en  loner  incessament  un  autre."  Art.  11, 
tit.  Du  Fret.  The  terms  of  this  ordinance  occasioned, 
however,  much  controversy,  Pothier  and  FaUn  (a)  main- 
taining they  were  not  imperative,  except  as  the  condition 
of  carrying  full  freight;  J3merigon,  on  the  other  band,  in- 
sisting that  the  duty  was  strictly  cast  upon  the  master,  at 
the  agetit  of  the  freighters  (6).  The  modem  French  code 
appears  to  adopt  this  view  of  the  question.  The  words  of 
the  Code  dc  Commerce,  s.  296,  are  on  this  point  almost 
the  same  as  those  we  have  cited  from  the  ordinance ;  and 
it  is  stated  by  Chancellor  Ke»t,  who  in  his  Commentaries, 
vol.  3,  p.  207 — 12,  3d  ed.,  very  ably  and  learnedly  sums  up 
the  whole  question  that  Boulay^Pati/  and  Pardewts,  in  their 
commentaries  on  it,  have  agreed  in  holding  to  the  construe* 
tion  adopted  by  Emerigon, 

All  authorities,  however,  are  in  unison  to  this  extent, 
that  the  master  is  at  liberty  to  procure  another  ship  to 
transport  the  cargo  to  the  place  of  destination;  and  in 
these  words  Lord  TetUerden  cautiously  lays  down  the  rule 


(a)  Pothier,  vol.  ii.  Traits  des 
Contrats  dc  Louage  maritime,  part 
1,§3,  S.68;  Valin,art.ll,  tit.Du 


Fret,  torn.  i.  p.  618. 

(6)  Traits  des  Assurances,  vol.  i. 
ch.  12,  s.  16. 
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of  our  law  (a).  It  may,  therefore,  safely  be  taken  to  be  either 
the  duty  or  the  right  of  the  ship-owner  to  tranship,  in  the 
case  above  supposed :  if  it  be  the  former,  it  must  be  so  in 
virtue  of  his  original  contract;  and  it  should  seem  to  result 
from  a  performance  by  him  of  that  contract  that  he  will  be 
entitled  to  the  fnll  consideration  for  which  it  was  entered 
into,  withoot  respect  to  the  particular  circumstances  attend- 
ing its  fulfilment :  on  the  other  hand,  if  it  be  the  latter,  a 
right  to  the  full  freight  seems  to  be  implied — the  master  is 
It  liberty  to  tranship; — but  for  what  purpose^  except  for 
that  of  earning  his  full  freight  at  the  rate  agreed  on  ?  In 
the  case  supposed  we  may  introduce  another  circumstance: 
Let  the  owner  of  the  goods  arrive,  and  insist,  as  he  un- 
doubtedly may,  that  the  goods  shall  not  proceed,  but  be 
delivered  to  him  at  the  intermediate  port;  there  is  then  no 
^estion  but  that  the  whole  freight  at  the  original  rate 
saat  be  paid,  and  that,  because  the  freighter  prevents  the 
master,  who  is  able  and  willing,  and  has  the  right  to  insist 
on  it,  from  fulfilling  the  contract  on  his  part,  and  because 
the  sending  the  goods  to  their  destination  in  another  vessel 
ii  deemed  a  fulfilment  of  the  contract.  If,  therefore,  the 
owner  of  the  goods  be  not  present  and  personally  exercises 
no  option,  still  the  ship-owner,  in  forwarding  the  goods, 
nost  have  the  same  rights,  and  in  so  doing  must  be  taken 
to  exercise  them  with  the  same  object  in  view. 

We  come  to  the  conclusion,  therefore,  that  the  plaintiff 
in  the  present  case  was  entitled  to  recover  the  difference 
he  sued  for;  and  in  the  examination  we  have  made  we 
have  been  compelled  purposely  to  omit  many  states  of  cir- 
cumstances and  modes  of  testing  the  argument,  which 
would  not  have  been  without  their  weight,  but  yet  are  of 
minor  consideration.  One  question,  however,  has  been 
asked,  which  it  will  not  be  right  to  pass  over:  what,  it 
has  been  said,  if  the  transhipment  can  only  be  effected  at  a 
higher  than  the  original  rate  of  freight, — which  party  is  to 

(a)  Abbotts  Shipping,  340,  5tb  ed. 

R  2 


Shipton 

V, 

Thorntow, 
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the  master  of  the  aforesaid  mystery ;  and  that  two  of  the 
commooalty  should  be  elected  wardens^  and  also  that  there 
should  be  thirteen  or  more,  not  exceeding  twenty-four  of 
the  commonalty,  assistants;  that  it  should  be  lawful  for 
them  to  hold  a  court,  and  make  by-laws,  to  be  enforced 
by  such  painsy  punishments,  and  penalties  by  imprisonment 
of  the  body  or  by  fines,  as  to  the  master,  wardens,  and 
assistants  for  the  time  being  might  seem  fit;  and  that  the 
said  master,  wardens,  and  commonalty  aforesaid  and  their 
successors,  might  have  the  said  fines,  Sec.  to  their  own  use, 
without  the  impediment  of  the  said  king,  his  heirs  or  suc- 
cessors.    The  declaration  then  stated,  that  in  1823  the  foU 
lowing  by-law  was  made : — "  Every  person  being  of  the 
clothing  or  livery  of  the  said  mystery  or  art,  who  should 
be  thereafter  chosen  to  be  steward  of  the  said  mystery  or 
art,  and  should  neglect  or  refuse  to  take  ou  him  the  execu- 
tion of  the  said  office,  should  forfeit  and  pay  to  the  master 
and  wardens  of  the  said  mystery  or  art  for  the  time  being, 
or  to  one  of  them,  for  the  use,  relief  and  maintenance  of  the 
said  mystery  or  art,  the  sum  of  15/.,  and  the  said  fine  being 
reasonable,  &c.  was  afterwards,  on  &c.,  examined,  allowed 
and  approved  of  by  Johi  Earl  of  Eldotij  then  Lord  High 
Chancellor,  Sir  Charles  Abbott^  Knt.  then  Chief  Justice  of 
the  King's  Bench,  and  Sir  Robert  Dallas^  Knt.  then  Chief 
Justice  of  the  Common  Pleas,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided."     The  declaration 
then  stated,  that  on  iGth  May,  1833,  the  defendant,  being  of 
the  clothing  or  livery  &c.,  was  duly  chosen  to  be  steward  of 
the  mystery  for  the  year  next  ensuing,  but  that  he  refused 
to   take  upon   himself  the   execution  of  the  said  office. 
Averment,  that  at  the  time  of  such  election  and  refusal  the 
said  W.Graves,  the  plaintiff,  was  master,  and  the  said  other 
plaintiffs  were  wardens,  of  the  said  mystery  or  art;  whereby 
an  action  hath  accrued  to  the  said  plaintiffs,  so  being  master 
and  wardens  of  the  aforesaid  mystery,  to  demand  and 
have,  &c* 
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Pleas :  let,  that  the  defendant  did  not  refuse  to  take 
opoD  himself  the  execution  of  the  said  office :  2nd,  that  at 
the  time  of  the  commencement  of  the  suit  the  plaintiff 
Graces  was  not  nor  is  the  master,  nor  the  plaintiffs  the 
wardens,  of  the  said  mystery  or  art. 

Replication,  to  the  first  plea,  similiter:  to  the  second, 
that  at  the  time  the  defendant  was  so  chosen  &c.,  and  at 
the  time  he  so  refused  &c.«  the  plaintiff  Graves  was  master, 
ind  the  plaintiff  Cheeswright  was  warden,  of  the  said  mys« 
teiy  or  art ; — concluding  to  the  country. 

General  demurrer,  and  joinder  in  demurrer. 
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R.  Gumey  argued  in  support  of  the  demurrer,  in  Hilary 
term  last  (a),  I.  If  an  action  is  maintainable  at  all  on  this 
by-law,  it  should  be  brought  in  the  names  of  the  master 
and  wardens  who  were  in  office  at  the  time  of  bringing  the 
action,  in  analogy  to  the  actions  to  be  brought  by  overseers 
on  bonds  given  to  indemnify  parishes  against  the  expenses  of 
bastard  children;  in  which  cases  the  actions  must  be  brought 
by  the  overseers  for  the  time  being;  Addey  v.  Wooley(b). 
In  that  case  an  attempt  was  made  to  bring  an  action  by  the 
overseers  to  whom  the  bond  had  been  given ;  but  the  Court 
held  that  the  expression,  '^  the  overseers  for  the  time  being/' 
ID  the  54  Geo.  3,  c.  170,  s.  8,  confined  the  action  to  the 
overseers  in  office  at  the  time  of  action  brought.  So  in 
jDoe  V.  Terry  (c)  the  action  by  the  parish  officers,  for  parish 
property,  was  held  rightly  brought  by  the  churchwardens 
and  overseers  for  the  time  being.  It  is  true  that  in  those 
cases  acts  of  parliament  enable  the  succeeding  parish  of- 
ficers to  bring  the  action ;  and  it  may  be  that  the  present 
by-law  is  so  framed  as  not  to  enable  the  master  and  war* 
dens  for  the  time  being  to  sue,  but  that  is  a  defect  in  the 
terais  of  the  by-law. 


(a)  Jan.  16th,  before  Lord  Den- 
C.  J.,  LUtUdaU,   WilUams, 
and  Cokridge,  Js. 


(6)  3  B.  Moore,  21. 
(c)  4  A.  &  E.  274;  S.  C.  5  N. 
&  M.  556. 


238 


18S8. 


Graves 
and  others 

V. 

Colby. 


CASES  IN  THE  QUEEN's  BENCH,. 

IL  Tbc  by-law  is  altogether  void.  It  has  bceii  laid 
down  that  a  by-law,  reserving  a  penalty  to  a  stranger  to  the 
corporation,  is  void^  because  it  would  be  assigning  a  chose 
in  action.  This  was  decided,  after  much  consideration,  in 
Bodwic  V.  Fennetl  {a),  and  again  in  ToUerdell  and  Harris  v. 
Glazby  {b).  The  only  exception  to  this  rule  is  in  the  case 
of  the  chamberlain  of  London,  M'ho,  it  appears,  may  sue 
for  a  penalty :  Case  of  the  Chamberlain  of  London  (c).  The 
objection  indeed  was  not  taken  in  that  case,  that  he  was  a 
stranger  to  the  corporation,  but  his  case  stands  on  peculiar 
grounds.  He  is  a  corporation  sole,  and  is  intimately  con- 
nected with  the  corporation  of  Liondon.  In  the  course  of 
time  his  privileges  in  this  respect  were  communicated  to 
the  chamberlain  of  Bristol;  Ilollings  v.  Hungerfi)rd{d)\  on 
the  ground  that  the  chamberlain  was  part  of  the  corpora- 
tion. But  in  Budwic  V.  Fenn€li{a),  DennisonJ.  observed, 
*'  I  am  not  for  carrying  the  right  to  sue  furllier  tliau  the 
chamberlain  of  a  corporation.*'  These  cases  shew  distinctly 
that  no  stranger  to  the  corporation  may  sue,  and  that  al* 
though  an  established  officer,  like  a  chamberlain,  may  reco- 
ver the  penalty  for  the  corporation,  there  is  no  authority  for 
an  cx-chamberlain  suing.  Now,  for  aught  that  appears  on 
this  record,  the  present  plaintiffs  were  not  members  of  the 
corporation  at  the  time  of  action  brought,  and  it  is  doubt- 
ful, even  if  they  were,  whether,  on  the  principle  laid  down 
by  Dennison  J.,  they  could  maintain  the  action. 


Sir  W.  W,  Folleltg  contrs^.  The  charter  enables  the  coivt 
poration  to  make  by-laws  with  penalties,  and  provides  that 
the  master,  wardens  and  commonalty  shall  have  the  penal- 
ties to  the  use  of  the  corporation.  Now  it  is  hardly  con- 
tended that  the  by-law  is  not  good ;  and  the  main  question 
is,  whether  the  master  and  wardens  who  were  in  office  when 
the  penalty  was  incurred,  may  not  recover  it  for  the  use  of 


(a)  1  Wils.  233. 
(6)  2  Wils.  fi66. 
(c)  5  Rep.  62. 


(cO  Cited  in  Bodwie  v.  FemieU, 
1  Wils.  «35. 
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tlie  corporation,     [Coleridffe  J.  The  difficulty  in  iiiy  mind        1838. 
is,  how  the  corporation,  after  being  empowered  to  sue  in 
their  corporate  capacity,  can  delegate  that  power  to  any  one     and  others 
else.}     The  caies  shew  that  they  can:  the  chamberlains  of      (jo^sy 
Ijonck>D  orof  Bristol  are  not  empowered  by  the  respective 
charters  to  sue,  bat  only  by  the  construction  of  the  Courts. 
The  principle  is  this;   the   corporation   cannot  give  the 
penalty  on  a  by-law  to  a  stranger,  as  in  Bodwic  v.  Fen- 
nell  {a) ;  but  if  it  is  reserved  to  a  member  of  the  corpora- 
tion or  trostee  for  ita  use,  then  he  may  sue  on  behalf  of  the 
corporation.     It  is  not  easy  to  understand  the  case  of  Tot- 
terdell  v.  Glazbi/  (6),  where  the  corporation  of  Bath  made 
a  by-law,  giving  a  penalty  of  Ss,  4c?.  a  day  against  any  one 
eiercising  the  trade  of  a  tailor,  not  being  free  of  the  Com- 
pany of  Tailors  within  that  city,  the  penalty  to  be  recovered 
by  action  of  debt,  by  the  masters  of  the  said  company,  for 
the  use  of  the  poor  of  the  Company  of  Tailors ;  and  the 
Court  held  the  by-law  bad,  because  the  tailors  were  strang- 
ers  to  the  corporation.     For,  if  the  by-law  was  for  the 
benefit  of  the  Company  of  Tailors  within  the  city,  the  by- 
law would  seem  to  be  good.     In  Willcock  on  Corporations, 
\Mg  it  ia  laid  down,  **  If  the  injury  be  to  a  particular  com- 
pany, as  where  the  custom  excludes  foreigners  from  the 
practice  of  a  particular  trade,  or  from  the  practice  of  the 
trade  of  a  certain  company,  as  well  freemen  as  foreigners, 
unless  free  of  that  company,  the  penalty  of  the  by-law 
ought  not  to  be  given  to  the  municipal  corporation  or  their 
oflicer,  but  to  the  company  injured,  or  their  treasurer  in 
trust  for  them."    And  he  cites  several  cases  for  the  position. 
If  the  case  be  good  law,  it  must  be  on  the  ground  that 
the  by4aw  was  intended  to  impose  a  burden  for  the  benefit 
of  the  corporation,  and  not  to  protect  the  privileges  of  the 
company* 

Then,  as  to  the  plaintiffs  being  strangers  to  the  corpora- 
tion, it  is  clear  that  they  cannot  be  considered  so.    In 

(a)  1  Wils.  933.  (6)  2  Wils.  ilQi. 
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Ellington  v.  Cheney  {a\  debt  on  a  by-law  was  brought  by 
the  master  of  the  Guild  of  Shoemakers  of  Bath»  and  he 
recovered,  and  the  judgment  was  affirmed  in  error.  So  in 
Hollings  V,  Uungerford  {b),  y^'here  objection  was  taken  to 
the  chamberlain  of  Bristol  suing  on  a  by-law  of  the  corpo- 
ration^ Lord  Parker  C.  J.  held  that  the  action  vns  well 
brought,  and  that  the  Court  would  take  notice  of  the  rela^ 
tion  there  is  between  the  chamberlain  and  the  corporation. 
It  cannot  be  contended  that  the  chamberlain  of  Bristol  is  a 
corporation.  The  ground  then  on  which  a  by*law  is  bad, 
reserving  a  penalty  to  a  stranger,  is  not  that  it  is  a  delega- 
tion of  the  authority  to  sue,  but  that  it  is  reserving  it  to  a 
stranger,  who  has  no  interest  in  the  by-law.  In  The  Camr 
pany  of  Feltmakers  v.  Davis  (c),  where  tlie  master,  wardens 
and  assistants  made  a  by-law,  with  a  penalty  of  10/.  on 
every  member  of  the  company  refusing  to  serve  an  office, 
and  the  whole  company  sued  for  the  penalty,  the  count  vras 
held  bad;  and  Eyre  C.  3.  said,  ''If  the  by-law  is  badly 
framed,  it  is  the  fault  of  those  who  framed  it.  If  they  have 
chosen  to  empower  their  master  and  wardens  to  sue,  the 
Court  cannot  look  any  further :  no  regulation  with  respect 
to  the  payment  of  the  money  by  them  to  any  other  person, 
will  vary  the  right  of  action."  ••..''  The  master  and  war- 
dens may  maintain  the  action,  and  apply  the  money  to  the 
use  of  the  company.  They  may  sue  in  the  same  manner  as 
the  chamberlain  of  London  does  for  the  corporation  of 
London,  and  they  would  probably  declare  both  in  their 
natural  and  official  capacities."  It  is  clear  therefore  that  a 
by-law,  reserving  a  penalty  to  a  member  of  the  corporate 
body,  for  the  use  of  the  corporation,  is  valid. 

Then  comes  the  main  objection,  whether  the  actios 
should  be  brought  by  the  master  and  wardens  of  the  time  whes 
the  penalty  was  incurred,  or  of  the  time  of  action  brought 
This  is  nearly  the  same  question ;  for  if  the  penalty  is  re- 


(a)  Cited  in  Bodwic  v.  Fcnnell, 
1  Wils,  235. 


(6)  Cited  in  Bodmk  v.  Fenneil^ 
1  Wils.  235. 
(c)  1  B.  &  P.  98. 
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served  to  an  officer  for  the  benefit  of  the  corporation,  it  is 

reserved  to  him  in  his  personal  capacity,  and  therefore  the 

light  of  action  becomes  vested  in  him  directly  the  penalty 

ia  incurred.    As  to  the  case  of  Addey  v.  Wooley  {a),  if  an 

act  of  parliament  vests  the  right  of  suing  on  a  bond,  given 

to  preceding  overseers,  in  the  overseers  for  the  time  being, 

that  is  by  express  provision  of  the  legislature :  but  if  there 

is  no  actf  then  if  the  right  of  action  is  once  vested,  what 

becoaiea  of  it?  for  it  is  neither  released  nor  destroyed. 

[Lord  Denmam  C.  J.  We  do  not  know  now  that  the  plain* 

Uffis  are  members  of  the  corporation  at  all ;  they  may  have 

ceaaed  to  be  so.]     Supposing  them  not  to  be  so,  the  by-law 

<loe8  not  require  that  it  should  be  sued  upon  by  members  of 

the  corporation  for  the  time  being,  as  in  The  Company  of 

feUmaken  v.  Dmiis  (£)•   The  present  plaintiffs  sue  on  behalf 

of  die  corporation,  and  that  is  all  that  is  required.    If  they 

had  died  before  action  brought,  the  right  of  action  would 

probably  vest  in  their  executors,  but  it  could  not  pass  to 

tbeir  successors. 
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JR.  Gum^,  in  reply.  As  to  the  case  of  the  overseers,  there 
is  no  reason  why  the  words  ^  for  the  time  being,"  which 
is  applied  to  the  master  and  wardens  in  this  by*law»  shonid 
be  construed  differently  from  the  same  words  in  the  54 
Gco.d,  c«170,  s.  8.  Reliance  is  placed  on  The  Company  of 
FelimaJkers  v.  Daf9is{b)'j  but  the  decision  in  that  case  was, 
that  the  corporation  at  large  could  not  sue  on  the  by-law ; 
md  it  may  be  ccmceded  that  here  also  the  corporation  could 
aot  sue;  but  that  does  not  advance  the  case.  It  is  also 
taid  that  the  action  would  survive  to  the  plaintiff's  execu* 
tors ;  but  they  clearly  would  be  strangers  to  the  corpora- 
tion ;  and  so  in  fact  are  the  present  plaintiffs,  so  far  as  it 
appears  by  the  record.  [Littkdale  J.  They  state  that  the 
action  has  accrued  to  them,  so  being  the  master  and  war- 
dens of  the  mystery.    The  defendant  would  have  been  jus- 


(a)  S  B.  Mooii^  3U 


(6)  1  B.  &  p.  98. 
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tified  ill  paying  the  money  to  the  corporation;  or  if  the 
penalty  had  been  paid  to  the  plaintiflfs,  and  they  had  misap- 
propriated ity  the  corporation  could  recover  from  theoi.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  on  this  day  delivered  tlie  judgment 
of  the  Court. — It  is  not  disputed  but  that  the  subject*' 
matter  of  the  by-law,  as  confirmed  by  the  Lord  Chancellor 
and  two  Chief  Justices,  is  legal.  But  the  objections  to  the 
action  are,  first,  that,  as  the  charter  directs  that  the  master, 
wardens,  and  commonalty  of  Turners  shall  have  the  fines 
and  amerciaments  for  the  breach  of  the  by-laws  to  the  use 
of  the  master,  wardens,  and  commonalty,  the  fine  ought 
to  have  been  directed  to  be  paid  to  the  masters,  wardeoti 
and  commonalty,  and  not  to  the  master  and  wardens  of  the 
mystery  or  art,  though  it  be  expressed  to  be  paid  for  the 
use,  relief,  and  maintenance  of  the  mystery  or  art.  The 
next  objection  is,  that  supposing  the  by-law  to  be  valid  as 
far  as  relates  to  the  penalty  being  to  be  paid  to  the  master 
and  M'ardens  of  the  mystery  or  art,  for  the  use,  relief,  and 
maintenance  of  the  mystery  or  art,  yet  that  the  action  ought 
not  to  be  brought  by  the  present  plaintiffs,  who,  though 
they  were  the  master  and  wardens  when  the  penalty  becaBM 
forfeited^  yet  they  had  ceased  to  be  so  before  the  action 
was  brought,  and  that  the  action,  if  maintainable  at  all| 
should  now  be  by  the  corporate  body  at  large,  or  else  by 
the  persons  who  were  the  master  and  wardens  when  the 
payment  was  sought  to  be  enforced  by  bringing  the  action. 
As  to  the  first  objection^  we  think  that  a  by-law  made  by  a 
corporation  cannot  direct  the  payment  to  be  made  to  t 
stranger  to  the  corporation,  with  the  exception^  indeed,  that 
it  may  be  made  payable  to  the  chamberlain,  who  is  com 
sidered  as  the  treasurer  of  the  corporation,  and  whichj 
therefore^  is  in  effect  making  it  payable  to  the  corporat(i 
body  itself,  because  he  is  the  officer  whose  duty  it  would 
be  to  receive  the  money,  and  to  take  care  of  it  when  so 
received.    This  appears  from  the  case  of  Boduric  v.  Fen- 
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neli(a),  Mrhere  the  penalty  was  given  to  any  person  who 
woold  sue  for  it.    The  case  underwent  much  consideration, 
and  the  Court  gave  judgment,  that;  although  a  body  politic 
has  power  to  make  a  by-law  to  enforce  a  penalty  for  breach 
of  a  custom,  yet  they  cannot  give  an  action  to  recover  that 
penalty  to  a  stranger,  but  the  corporation  themselves,  or 
tomebody  for  them,  as  the  chamberlain  in  the  case  of  the 
city  of  London,  must  sue  for  it.    If  the  law  were  otherwise, 
it  would  be  very  inconvenient ;  it  would  be  like  assigning  a 
dioae  in  action,  which  the  policy  of  the  law  will  not  endure, 
la  the  course  of  the  argument  some  cases  were  cited  which 
establish  the  principle,  with  the  exception  as  to  the  cham* 
berlain.  In  the  case  of  HoUings  v.  Hungtrford  {b\  S  Geo.  1, 
which  was  debt  on  a  by-law  for  the  recovery  of  a  penalty 
by  the  chamberlain  of  Bristol,  the  by-law  was  made  under 
a  power  in  their  charter  to  make  by-laws  for  penalties  to  be 
recovered  for  the  use  of  the  corporation;  and  an  objection  was 
made  that  the  chamberlain  was  a  stranger  to  the  corpora- 
tion—-a  stranger  to  the  right,  and  therefore  a  stranger  to  the 
remedy:  but  it  was  held  that  the  action  was  well  brought, 
md  that  eamerarius  ex  vi  termini  signifies  the  thesaurarius 
of  the  corporation;  and  they  declared  that  he  recovered  for 
the  benefit  of  the  corporation.    And  the  Court  would  take 
sodce  of  the  relation  there  is  between  the  chamberlain  and 
lie  corporation,  and  that  he  is  no  stranger,  but  as  it  were 
part  of  the  corporation.    In  the  case  of  The  Chamberlain  of 
London  (c),  it  was  considered  that  a  penalty  might  be  pay- 
sUe  to  the  chamberlahi  of  London.    And  so  also  in  Bos* 
worth  V.  Home  {d),  an  action  for  the  penalty  of  a  by-law 
was  brought  by  the  chamberlain  of  London.      In  Hie 
Mayor  t^c.  of  Bedford  v.  Fox{e\  a  penalty  was  made  pay- 
able to  the  chamberlain  of  Bedford,  and  no  objection  on 
that  account.     In  Hesketh  v.  Braddock  (/),  a  penalty  was 


(a)  1  Wils.  233. 
(6)  Cited  in  Bodwk  v.  Fennellf 
1  Wils.  S36. 
(c)  5  Rep.  62. 


(d)  Cas.  temp.  IlardwickCi  405; 
2  Strange,  1015. 
{e)  1  Lutwyche,  562. 
(/)  3  Burr.  1847. 
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made  payable  to  the  Treasurers  of  Chester.    The  case  of 
TotterdeU  and  Harris,  Masters  of  the  Tailors*  Company  ai 
Bath,  V.  Glazby  {a),  is  a  very  strong  one  to  shew  that  a 
penalty  cannot  be  made  payable  to  a  stranger.    The  by-law 
was  made  by  the  corporation  of  the  city  of  Bath^  in  which 
city  there  was  a  guild  and  company  of  tailors,  free  of  the 
city,  and  two  masters  for  the  government  thereof,  and  a 
custom  that  none  should  exercise  the  trade  of  a  tailor  within 
the  city,  unless  he  was  free  of  the  trade  and  city ;  and  a 
by-Iaw  was  made  by  the  corporation  of  the  city,  imposing 
a  penalty  of  3s.  4d.  a  day  against  any  one  exercising  die 
trade,  not  being  free  thereof,  to  be  levied  by  distress,  or 
recovered  by  action  of  debt,  by  the  masters  of  the  company 
for  the  time  being,  for  the  use  of  the  poor  of  the  Company 
of  Tailors*    The  Court  held  the  by-law  was  a  bad  one, 
because  these  tailors  are  not  the  corporation  of  Badi,  and 
therefore  the  by-law  is  ill  in  giving  the  action  to  the  masters 
of  the  Tailors*  Company  for  the  time  being,  who  are 
strangers  to  the  corporation  of  Bath ;  for  to  give  it  to  any 
body  else  is  like  assigning  a  chose  in  action,  which  the 
policy  of  the  law  will  not  allow.     And  this  case  it  the 
stronger,  because  the  penalty  was  made  payable  to  the 
persons  for  whose  benefit,  in  trust  for  the  poor  of  the  com- 
pany, the  penalty  was  to  be  applied.     At  the  same  time,  if 
the  doctrine  of  this  case  were  necessary  to  support  the 
judgment  we  are  about  to  pronounce,  we  should  pause  a 
little;  for  it  is  very  extraordmary  that,  in  little  more  than 
two  years  after  this  decision  in  the  Common  Pleas,  which 
was  in  Trinity  term  5  Geo.  S,  a  case  was  decided  in  die 
King's  Bench,  in  Michaelmas  term  7  Geo.  3,  by  the  name 
of  fVoolley  and  another  v.  Idle  (6),  where  the   plaintiffs 
were  the  Masters  of  the  Fellowship  and  Company  of  Mas- 
ter Tailors  of  the  city  of  Bath,  for  a  penalty  under  the  very 
same  by-law,  at  least  as  far  as  appears,  and  judgment  for 
the  plaintiff's  on  demurrer,  Lord  Man^eld  saying  there  was 


(a)  2  Wils.  266. 


(6)  4  Burr.  1951. 
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no  doabt.    It  is  very  true  the  question  there  was  solely  upon 
the  validity  of  the  custom,  and  no  objection  made  to  the 
by-law,  as  in  the  case  in  Wilson.    But  the  most  eztraordi- 
nary  part  of  the  case  is,  that  in  little  more  than  two  years 
the  matters  of  the  same  company  should  have  thought  of 
bffingiDg  an  action  on  a  by-law  which  had  been  held  bad^ 
and  that  the  defendant  should  not  have  raised  the  objection ; 
because  the  circamstances  of  the  former  decision  must  have 
beeD  known,  one  would  suppose,  amongst  the  tailors  in 
Bath,  persons  most  interested.    But  we  are  to  consider,  in 
the  case  before  us,  whether  the  penalty,  being  made  pay- 
able to  the  master  and  wardens  for  the  use  of  the  company, 
is  bad  on  that  account.    The  master  and  wardens  are  not 
itraogers  to  the  company,  for  they  are  the  two  chief  integral 
parts  of  the  corporation.  It  is  to  be  observed,  that  in  the  case 
of  Elttngton  v.  Cheney ,  9  Oeo.  2,  cited  by  Mr.  Justice  Fos" 
tir  in  Boiwic  v«  Fenn€U{a)p  it  was  held,  that  a  custom  to 
adade  foreigners  was  good,  and  that  a  by-law  with  a  rea- 
MNiaUe  penalty  to  support  such  custom  is  good,  where  the 
penalty  is  given  to  the  corporation  or  guild.     A  by-law  was 
ude,  that  if  a  person  should  follow  the  trade,  not  being 
free,  he  should  forfeit  a  certain  penalty,  to  be  recovered  by 
the  master  of  the  guild.     The  master  brought  the  action, 
and  the  judgment  was  affirmed  on  a  writ  of  error ;  and  if 
Ihe  penalty  could  be  paid  to  the  master,  who  was  the  head 
of  the  company,  why  should  it  not  be  good  if  it  was  to  be 
paid  to  the  master  and  wardens,  who  are  the  two  head  inte- 
gral parts  of  the  corporation?    And  in  the  case  of  The 
Moiier,  Wardens,  and  Commonalty  ofFelimakers  v.  Dam{b), 
the  master,  wardens,  and  assistants  had  a  power  by  the  char- 
ter to  make  by-laws.    A  by-law  was  made,  imposing  a 
penalty  upon  any  person  who  refused  to  take  upon  himself 
the  office  of  renter-warden,  to  be  paid  to  the  master  and 
wardens  for  the  time  being,  for  the  use  of  the  master  and 
wardens  and  company.    The  first  count  stated  every  thing 
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specially ;  the  second  was  general,  and  specially  demurred 
to ;  and  one  of  the  grounds  of  demurrer  was,  that  the  for- 
feiture is  stated  to  have  been  incurred  to  the  master  and 
M'ardeus;  whereas  the  master  and  wardens  are  not  the 
plaintiffs  in  the  action.  Lord  Chief  Justice  Eyre,  in  giving 
the  judgment  of  the  Courts  says,  *'  The  forfeiture  in  ques- 
tion is  to  be  paid  to  the  master,  wardens,  and  company.  If 
the  by-law  is  badly  framed,  it  is  the  fault  of  those  who 
framed  it.  If  they  have  chosen  to  empower  their  master 
and  wardens  to  sue,  the  Court  cannot  look  any  further.  No 
regulation  with  respect  to  the  payment  of  the  money  by 
them  to  any  other  person  will  vary  the  right  of  action.  The 
master  and  wardens  may  bring  the  action,  and  apply  the 
money  to  the  use  of  the  company;  they  may  sue  iu  the 
same  manner  as  the  chamberlain  of  London  does  for  the 
corporation  of  London,  and  they  would  probably  declare 
both  in  their  natural  and  official  capacities."  The  count 
was  held  bad  for  this  amongst  other  objections.  It  does 
not  appear  from  the  report  whether  the  charter  empowenng 
by-laws  stated  that  the  master,  wardens,  and  commonalty 
should  have  the  fines,  as  in  the  case  now  before  us :  how- 
ever, the  Court  of  Common  Pleas  do  not  say  that  the  by- 
law is  bad  by  directing  the  penalty  to  be  paid  to  the  master 
and  wardens;  and  taking  all  these  authorities  together  we  are 
not  prepared  to  say  that  the  by-law  now  under  consideration 
is  bad  for  directing  the  penalty  to  be  paid  to  the  master  and 
wardens,  for  the  use  of  the  master,  wardens  and  company. 
Then  supposing  there  be  no  objection  to  the  by-law  itself, 
the  next  question  is,  is  the  action  well  brought  in  the  name 
of  the  present  plaintiffs  ?  The  penalty  is  to  be  paid  to  the 
master  and  wardens  for  tlie  time  being:  it  may  be  asked 
what  is  the  meaning  of  these  words,  is  it  to  those  who  were 
master  and  wardens  when  the  penalty  was  incurred,  or  those 
who  were  master  and  wardens  when  payment  was  endea- 
voured to  be  enforced?  The  54  Geo.  3,  c.  170,  s.  8,  enacts, 
that  securities  given  for  indemnifying  the  district  or  parish 
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M  to  bastard  children,  are  to  be  vested  in  the  overseers 
of  the  poor  for  the  time  being.  And  in  the  case  of  Addey 
T.  Woolley{a),  where  an  action  was  brought  by  the  over- 
seers of  the  poor^  to  whom  a  bond  was  given  for  indem- 
nifying the  parish,  and  the  defendants  pleaded  that  the 
plaintiffs  were  not  overseers  at  the  time  of  the  commence- 
ment of  the  actioui  the  plea  was  held  good,  and  that  the 
action  could  not  be  brought  in  the  name  of  the  overseers  to 
whom  the  bond  was  given.  We  do  not  cite  this  case  as  an 
authority  to  shew  that  the  present  plaintiffs  cannot  maintain 
the  action,  but  to  shew  what  way  the  Court  construed  the 
words  Jar  the  time  being,  which  is  "  those  who  were  such 
when  the  action  was  commenced.**  This  case,  however,  is 
Qot  within  either  the  54  Geo.  3,  c.  170,  or  within  the  59 
Geo.  3,  c.  12,  S..17,  which  has  been  referred  to  in  the  argu- 
ment, in  citing  the  case  of  Doe  d.  Higgs  v.  Terry  (6),  as 
those  acts  are  confined  to  parish  officers  who  are  authorized 
by  these  respective  statutes  to  sue  and  hold  property  as  if 
they  were  corporations.  In  considering  the  effect  of  the 
decbions,  that  a  by-law  cannot  reserve  penalties  to  be  paid  to 
a  stranger,  they  are  some  of  them  given  to  whoever  will  sue; 
but  it  may  be  said  that  masters  and  wardens  are  not  to  be 
considered  in  that  light,  but  that  they  are  integral  parts  of  the 
corporation,  and  therefore  may  sue,  and  so  perhaps  they 
may  while  they  fill  that  situation,  but  they  were  not  so  at 
the  time  of  the  action  brought,  and  for  any  thing  that 
appears,  they  did  not  then  belong  to  the  corporation  in  any 
character  whatever,  and  may  be  strangers ;  and  therefore  if 
the  by-law  was  so  framed  as  to  allow  them  to  sue  now,  it 
would  be  authorizing  persons  who  may  be  strangers  to  the 
corporation  to  sue  for  the  penalty.  It  may  be  said  they 
would  be  trustees  for  the  corporation ;  but  it  is  much  more 
expedient  that  penalties  should  be  sued  for  either  by  the 
corporation  at  large,  or  by  persons  who  are  connected  with 
it,  and  not  to  allow  persgns  who  may  stand  in  the  relation 
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of  trustees  only,  to  have  any  thing  to  do  with  it.  It  may  be 
said^  however^  that  there  was  a  right  of  action  once  vested 
in  the  plaintiflfs  by  the  defendant  refusing  to  execute  the 
office,  and  it  may  be  compared  to  a  bond  given  to  the 
churchwardens  and  overseers  to  indemnify  the  parish,  in 
which  case,  before  the  statute  of  54  Geo.  S,  the  action 
would  be  brought  in  the  name  of  the  churchwardens  and 
overseers  to  whom  the  bond  was  given,  though  they  were  out 
of  office  when  the  action  was  brought;  but  that  case  differs 
from  this ;  in  these  parish  bonds  the  defendant  personally 
enters  into  a  contract  by  bond  with  the  churchwardens  and 
overseers,  by  their  individual  names  of  A.  B.  and  C.  D., 
Sec,  though  they  are  also  described  as  churchwardens  and 
overseers ;  here,  however,  there  is  no  contract,  but  the  defend- 
ant is  a  wrong-doer,  and  subject  to  a  penalty,  not  to  be  paid 
to  the  plaintiffs,  or  any  other  person  by  name,  but  to  the 
master  and  wardens,  in  their  character  official  and  politic; 
their  right  to  receive  the  money,  or  to  bring  an  action  on 
non-payment,  only  belongs  to  them  in  their  official  and 
politic  character,  and  when  that  ceases,  their  right  to  receive 
the  money  and  to  bring  an  action  ceases  with  it,  and  we  are 
of  opinion  that  they  cannot  maintain  the  present  action,  and 
that  there  must  be  judgment  for  the  defendant  We  give 
no  opinion  whether  the  corporation  at  large,  or  the  present 
master  and  wardens,  could  maintain  an  action.  According 
to  the  opinion  of  Lord  Chief  Justice  £yre,  in  delivering 
the  judgment  of  the  Court  in  The  Master  Sjcof  Feltmaken 
V.  Davis  (a),  the  corporation  at  large  could  not  maintain  it, 
and  as  to  the  present  or  any  future  master  and  wardens 
maintaining  it,  the  objection  seems  to  be,  that  to  do  so  they 
must  take  in  succession  in  the  nature  of  a  corporation. 
The  chamberlain  of  the  city  of  London  is  a  special  corpo- 
ration sole  for  some  purposes,  and  there  is  a  custom  in 
London  that  several  things,  in  which  he  has  acquired  an 
interest,  shall  go  to  his  successors,  who  have  the  same  right 
to  proceed   upon  them  as  he  had;  Bird  v.  fVilford{b), 

(fl)  1  B.  &  P.  98.  (6)  Cro.  Eliz.  464. 
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where  it  was  so  held,  and  other  cases  were  there  cited  as 
having  been  decided  to  the  same  effect;  and  so  also  in 
FuUwood^a  case  (a).  It  would,  however,  be  very  difficult 
to  apply  the  same  rule  to  the  master  and  wardens  of  this 
company)  and  if  the  circumstances  of  this  case  are  such, 
that  the  defendant  is  not  now  liable  to  anybody,  it  is  the  fault 
of  the  corporutioni  in  not  making  the  by-law  conformable  to 
the  charter,  or  in  not  bringing  their  action  earlier- 
Judgment  for  the  defendant. 

(a)  4  Rep.  64  b. 
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The  Queen  v^  The  Justices  of  CAMBBiDGEsmnK. 

The  Queen  v.  The  Justices  of  S^i^op. 
The  QuGEN  v,  The  Justices  of  G^oucE$TE9smRE« 

IN  the  two  former  of  these  cases  applioationi  had  been 
n»de  to  the  Cambridgeshire  quarter  sessions,  Michaelmas, 
1836,  and  the  Shrewsbury  quarter  sessions,  Easter,  1837, 
for  orders  of  maintenance  upon  the  putative  fathers  of 
two  bastard  children,  under  the  new  Poor  Law  Act,  4  &  5 
Will.  4,  c.  76,  8.  7fi.  In  each  case  the  notice  of  applica- 
tion served  upon  the  putative  father  was  signed  by  the  two 
overseers  of  each  parish,  but  not  by  the  churchwardens. 
An  objection  having  been  made  to  the  notice  on  this  ground, 
the  justices  at  the  respective  quarter  sessions  dismissed  the 
applications. 

Rules  nisi  having  been  obtained  for  a  mandamus  in  each 
ease  to  receive  and  enter  the  application,  cause  was  shewn 
against  the  first  rule  by  Gunning,  in  Michaelmas  term, 
1837  (&)»  and  it  was  supported  by  Archbold;  and  in  last 
Trinity  term  (c),  Humfrey  was  heard  against  and  Whateley 
lor  the  rule,  in  the  second  case. 

(b)  Nov.  13th,  before  Lord  Ikn-  (c)  June  14tb,  before  Lord  Dett" 

man  C.  J.,  Paitescn,  WilUami  and  man  C.  J.,  LUikdak,  Patteion  and 
Cokridge  Js.  Williams  Js. 

S  2 
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1838.  The  following   were    the    arguments   used   against  the 

rules: — The  question   is,  whether,   under  section  73  of 
4  &  5  Will.  4,  c.  76,  the  churchwardens  of  a  parish  ought 

Justices  of     ^Q  gjgn  ^|,g  notice  of  application  for  an  order  of  mainte- 
Cambrioge-  ^  ^^ 

SHIRE.        nance  on  the  father  of  a  bastard   child,   as  well  as  the 

overseers.  The  words  of  the  section  are,  that  the  applica- 
tion shall  be  ''  given  under  the  hands  of  such  overseers 
or  guardians,  to  the  person  intended  to  be  charged." 
Section  72  makes  it  discretionary  on  the  overseers  and 
guardians  of  any  parish,  or  the  guardians  of  any  union 
in  which  such  parish  may  be  situate,  to  make  an  applica- 
tion to  the  sessions  for  an  order  on  the  putative  father, 
but  they  do  so  at  the  risk  of  paying  costs :  it  is  therefore 
essential  that  the  majority  should  consent  to  make  the 
application.  The  word  '  overseer^  is  explained  by  the  inter- 
pretation clause  (section  109),  to  include  *^  churchwardens, 
so  far  as  they  are  authorized  by  law  to  act  in  the  manage- 
ment or  relief  of  the  poor,"  and  the  43  Eliz.  c.  2,  s.  1, 
expressly  makes  churchwardens  overseers  of  the  poor.  So 
also  13  8c  14  Car.  £,  enables  ''  churchwardens  and  over- 
seers" to  seize  the  goods  of  the  putative  father,  where  an 
order  in  bastardy  had  been  obtained.  In  practice  the  par- 
ties who  have  always  proceeded  on  the  13  8c  14  Car.% 
c.  12,  and  the  49  Geo.  3,  c.  68,  have  been  the  churchwardens 
and  overseers,  as  appears  by  the  precedents  in  1  Burris 
Justice  (edition  by  D'Oyly  and  Williams,  357,  399).  The 
decisions  in  Rex  v.  The  Justices  of  Wanoickshire  (a),  and 
Rex  V.  Justices  of  Derbyshire  (6),  are  also  relied  upon  to 
shew  that  the  signature  of  the  majority  of  the  officers  em- 
powered to  sign  is  requisite,  in  affirmance  of  the  principle 
laid  down  in  Rex  v.  Beeston{c)  and  Griridley  \,  Barker  {d), 
Arguments  in  support  of  the  rules: — There  is  no  authority 
bearing  distinctly  upon  the  point,  as  Rex  v.  Justices  of  War- 
wickshire{e)  was  decided  upon  another  section  of  the  act 

(o)  2  N.  &  P.  153.  (cO  1  B.  &  P.  229. 

(b)  1  N.  &  P.  703.  (e)  2  N.  &  P.  153. 

(f)  3  T.  R.  592. 
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(section  81),  where  the  words  used  are  different.  It  is  sub- 
mitted that  the  interpretation  clause  (section  109)  does  not 
apply,  because  an  application  for  an  order  of  maintenance 
on  the  putative  father  of  a  bastard,  has  nothing  to  do  with 
the  management  or  relief  of  the  poor,  which  a  churchwarden 
is  required  by  law  to  act  in.  It  is  true  that  the  first  Bas- 
tardy Act,  13  &  14  Car.  2,  c.  12,  s.  19,  speaks  of  both 
*'  churchwardens  and  overseers/'  and  that  may  account  for 
the  proceedings  being  generally  taken  by  them  jointly ;  but 
the  6  Geo.  2,  c.  31,  s.  1,  and  the  49  Geo.  3,  c.  68,  s.  2,  men- 
tion overseers  only,  in  the  proceedings  to  be  taken  against 
the  putative  father.  IHumfrey  stated,  that  by  6  Geo.  2, 
c.  31,  8.  I,  application  may  be  made  to  the  justices  by  the 
overseers,  or  any  one  of  them ;  but  as  churchwardens  were 
included  in  the  term  under  the  43  Eliz.  c.  2,  s.  1,  virtu te 
officii,  they  were  enabled  under  that  statute  to  make  the 
application.  Patteson  J.  cited  Rex  v.  The  Justices  of  the 
North  Riding  of  Yorkshire  (a).]  The  Court  intimated  that 
they  would  defer  their  judgment  till  after  the  argument  in 
the  following  case. 

Cur.  adv.  vult. 
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1838. 


The  Queen 

V, 

Justices  oF 
Cambridge- 

SUIRE. 


In  The  Queen  v.  The  Justices  of  Gloucestershire,  a  similar  The  Queen  v. 
application  had  been  made  to  the  Trinity  quarter  sessions,  GUm^^ 
1837>  for  an  order  on  one  Thomas  Hakey.    The  notice  of  $hire. 
application  was  signed  by  three  persons,  two  of  whom  were 
the  overseers  of  the  parish  of  Whitminster,  and  the  other 
was  a  guardian  of  the  same  parish,  which  was  a  member  of 
the  Whitminster  Union,  elected  under  the  4  &  5  Will.  4, 
c  76;   but  it  also  appeared  that  there  were  two  acting 
churchwardens  for  the  parish.     It  was  also  stated  in  the 
affidavit  against  the  rule,  that  the  poor  laws  in  the  parish 
had  always,  up  to  the  formation  of  the  union,  been  admi- 
nistered by  two  churchwardens  and  two  overseers,  and  never 
by  a  guardian,  under  the  22  Geo.  3,  c.  83,  or  any  other  sta- 
tute ;  and  that  the  Board  of  Guardians  had  always  been  con-* 

(a)  3  N.  &  P.  103. 
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1838.         ducted  according  to  the  regulations  issued  by  the  Poor  Law 

^""^^^      Commissioners,  contained  in  their  first  annual  report,  and 

9.  espetially  with  those  numbered  6  and  2  (ct).    The  sessions 

Justices  of    dismissed  the  application,  on  the  sround  that  such  notice 

sBitic.       had  not  been  given  as  was  required  by  the  act.    A  rule  for 

a  mandamus  having  been  obtained  as  in  the  above  cases, 

IV.  J.  Alexander  and  Cripps  shewed  cause  in  Michael- 
mas term  last  (6).  Section  7^  enacts,  that  in  cases  of  diis 
kind,  **  the  overseers  or  guardians  of  a  parish,  or  the  guar- 
dians of  any  union  in  which  a  parish  may  be  situate/'  may . 
make  an  application  to  the  sessions  for  an  order  on  the 
putative  father.  It  may  be  strongly  contended  on  those 
words  that,  when  a  parish  is  in  a  union  under  the  act,  the 
guardians  only  ought  to  apply,  and  that  the  former  words 
are  meant  to  include  parishes  with  guardians  under  local 
acts.  For  if  this  be  not  so,  a  party  might  be  harrassed  with 
a  double  set  of  notices,  which  would  be  very  vexatious. 
When  a  parish  is  included  in  a  union,  section  54  of  the 
Poor  Law  Act  takes  away  all  power  of  relieving  (except  in 
special  cases)  from  the  overseers,  and  vests  it  solely  in  the 
guardians;  now  it  cannot  be  denied  that  the  application  for 
an  order  of  maintenance  is  connected  with  the  relief  of  the 
poor,  and  therefore  the  overseers  are  excluded  by  that  sec- 
tion from  any  interference  in  the  matter.  If  this  be  so, 
then  section  T3,  which  directs  the  application  to  be  under 
the  hands  of  ^  such  overseers  or  guardians,"  must  be  taken 
distributively;  and  if  so,  the  notice  is  bad  as  being  signed  by 
only  one  guardian,  whereas  the  orders  of  the  Poor  Law 
Commissioners  make  no  act  of  the  guardians  valid  unless 
when  three  concur.     But  if  the  overseers  may  apply  con- 

(a)  Another  objection  was  taken  out  of  the  way  to  avoid  service,  but 

to  the  notice,  both  at  the  sessions  the  Court  did  not  give  any  judg- 

and  on  this  argument,  that  the  ser-  ment  on  the  point, 
vice  ofithaviiig  been  on  the  wife  of         {b)  Nov.  IStkaad  13tb,  before 

the  party  charged  was  bad.    It  was  Lord  DenmanC.J.yFaUe$on,  If  t/- 

swom  to  on  one  side  and  denied  liams  and  Coleridge  Js. 
on  the  other,  that  the  party  kept 
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currently  viih  the  guardians^  then  the  churchwardens  ought         1838. 
to  sign  the  notice  also.     Section  109  w  conclusive  on  this      ^^^^^/^ 
point.     In  Rex  v.  The  Justices  of  Lancashire  (a),  where  an  „. 

appeal  was  given  by  the  18  Geo,  S,  c.  19,  s.  4,  "  to  the  over-     Jus^c^s  of  ^ 
8€cr  or  overseers,"  the  Court  decided  that  the  majority  of        shieb. 
overseers  mast  concur  in  the  appeal.     In  Rex  v.  The  Jus* 
tices  of  Warwickshire  (6),  and  Rex  v.  The  Justices  of  Der» 
iysAire(e),  the  same  principle  was  affirmed. 

Sir  J,  Campbell  A.  G.,  contrl.  It  has  been  contended, 
first,  that,  where  a  parish  is  in  a  union,  the  overseers  have 
■o  power  to  apply  for  an  order  on  a  putative  father.  But 
this  construction  is  diametrically  opposed  to  the  words  of 
sect.  79,,  and  is  most  unreasonable :  for  the  maintenance  of 
a  bastard  child  is  a  burden  on  the  parish,  not  on  the  union ; 
and  for  all  parochial  matters  the  powers  of  overseers  con- 
tinue as  they  were. 

With  regard  to  the  vexatiousness  of  notices  from  two 
sets  of  oflScers,  the  argument  may  be  used  on  all  occasions 
where  two  parties  are  allowed  to  proceed.  But,  as  in  other 
cases,  whichever  party  gave  the  first  notice  would  alone  be 
entitled  to  have  their  application  heard. 

Secondly,  as  to  the  necessity  of  the  majority  of  the  parish 
officers  signing  the  notice.  It  is  conceded  that,  where  a  num- 
ber of  trustees  are  appointed  to  do  a  thing,  a  majority  must 
concur;  but  sect.  73  does  not  require  the  churchwardens  to 
interpose  at  all ;  or,  if  "  overseers''  in  that  section  do  include 
churchwardens,  it  is  not  necessary  that  the  latter  should  sign 
the  notice.  If  they  concur  in  it,  it  is  sufficient ;  and  that 
is  matter  of  evidence  for  the  sessions.  That  was  the  effect 
of  the  decision  in  Rex  v.  The  Justices  of  Lancashire (d), 
for  that  case  did  not  decide  that  the  majority  should  sign 
tfie  appeal,  but  it  appeared  in  evidence  that  the  majority  of 
the  overseers  dissented  from  the  appeal.   Without  sect.  109 

(a)  5  B.  &  Aid.  755.  (c)  6  A.  &  £.  885 ;  S.C  1  N. 

(b)  6  A.  &  E.  873  ;  5.  C  2  N.      &  P.  703. 

&  P.  153.  (d)  5  6.  &  Aid.  755. 


The  Qu£EN 
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1838.         it  could  not  be  contended  that  churchwardens  need  sign  the 
notice  mentioned  in   sect.  73 ;   and  the  question  for  the 
V,  Court  is,  how  far  they  will  apply  the  interpretation  clause. 

CambwdgL  '^  ^®  ^"^"^  **^  ^^^  ^^™®  purposes  in  the  act  the  term  "  over- 
sHiKE.  seers"  may  mean  churchwardens;  but  it  does  not  in  sect.  73. 
It  might  also  be  contended  that  it  includes  assistant  overseer, 
or  any  subordinate  officer  engaged  under  any  of  the  Poor 
Law  Acts  :  but  Rex  v.  The  Justices  of  the  North  Riding  of 
Yorkshire  (a)  decides  that  an  assistant  overseer  need  not 
sign.  In  many  parishes  there  is  a  division  into  districts, 
having  separate  overseers,  with  which  the  churchwardens, 
who  are  appointed  for  the  whole  parish,  have  no  concern ; 
and  therefore  it  would  be  highly  inconvenient  to  hold  that 
churchwardens  are  comprehended  in  the  term  "  overseers." 
At  all  events,  the  signature  of  the  majority  of  the  parish 
officers,  whoever  those  officers  are,  is  not  required.  l^Cole- 
ridge  J.  The  objection  is  based  on  the  words  of  sect.  73, 
that  the  notice  shall  be  given  under  the  hands  of  such  over- 
seers or  guardians]  Still,  the  signature  of  the  majority  is 
not  essential ;  one  might  sign  for  the  others,  being  autho- 
rized by  them.  [Lord  JDenman  C.  J.  Surely  that  cannot 
be  so ;  the  party  served  with  a  notice  ought  to  see  on  the 
face  of  it  whether  it  is  well  signed.]  All  that  is  required 
is,  that  the  majority  should  concur. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — In  each  of  these  cases  application  was  made  for  a 
mandamus  to  enter  continuances  and  hear  an  appeal  in  bas« 
tardy,  the  Court  of  Quarter  Sessions  having  refused  to 
entertain  it  for  the  same  objection  to  the  notice  given  to 
the  putative  father,  viz.  that  it  was  not  signed  by  either 
churchwarden,  but  only  by  the  two  overseers  appointed  by 
the  justices  of  the  peace. 

The  73rd  section  of  the  Poor  Law  Amendment  Act  con- 
tains an  express  proviso  that  no  such  application  shall  be 

(a)  6  A.&  £.  863;  S.C.  2  N.&  P.  103. 
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heard  at  the  sessions  unless  "  notice  shall  have  been  given         i8d8. 

under  the  hands  of  such  overseers  or  guardians,''  and  the      ^•^^/-^i^ 

The  Queen 
reference  is  to  the  preceding  clause,  which  empowers  the  v. 

overseers  or  guardians  of  the  parish  likely  to  be  burthened  J"«^*cea  of 
to  apply  to  the  sessions  for  relief.  It  is  admitted  that  of  shirs. 
those  who  are  by  law  required  to  give  the  notice,  the  ma- 
jority must  appear  to  have  concurred  in  it  by  signing  the 
notice  itself;  and  the  stat.  43  Eliz,  constitutes  the  church- 
wardens overseers.  But  the  maintenance  of  bastard  chil- 
dren is  said  not  to  be  a  matter  connected  with  the  relief  of  the 
poor — an  assertion  on  the  face  of  it  untenable,  as  the  inabi- 
lity of  the  mother  to  support  her  child^  and  the  consequent 
necessity  of  calling  on  the  parish  to  do  so,  are  the  very 
foundation  of  the  proceeding.  A  difficulty  is  raised  from 
the  interpretation  clause^  which  enumerates  all  such  persons 
as  shall  be  meant  and  included  in  the  term  *  overseer,' 
wherever  it  occurs  in  the  act.  Those  persons  are ''  overseers 
of  the  poor,  churchwardens  so  far  as  they  are  authorized  or 
required  by  law  to  act  in  the  management  or  relief  of  the 
poor,  or  in  the  collection  or  distribution  of  the  poor-rate, 
assistant  overseer/'  and  all  subordinate  persons  employed  in 
the  relief  of  the  poor:  and  it  is  argued  that  the  legislature 
could  not  intend  the  majority  of  this  indefinite  and  fluctu- 
ating body  to  concur  in  giving  the  notice.  The  argument 
goes  rather  to  shew  the  inconvenience  of  requirmg  the  ma- 
jority to  act,  than  to  determine  whether  a  churchwarden  is 
an  overseer, — the  real  question  in  these  cases. 

But  we  apprehend  that  an  interpretation  clause  is  not  to 
receive  so  rigid  a  construction;  that  it  is  not  to  be  taken  as 
substituting  one  set  of  words  for  another,  nor  as  strictly  de- 
fining what  the  meaning  of  a  word  must  be  under  all  cir- 
cumstances. We  rather  think  that  it  merely  declares  what 
persons  may.  be  comprehended  within  that  term  where  the 
circamstances  require  that  they  should. 

We  cannot  however  refrain  from  expressing  a  serious 
doubt  whether  interpretation  clauses  of  so  extensive  a  range 
will  not  irather  embarirasd  the  courts  in  their  decision,  than 
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1838.        affofd  that  assistance  which  they  coDtemplate.     For  the 
ThTa^^      principles  on  which  they  are  themselves  to  be  ioterpreted 
?.'''''    may  become  matter  of  coDtroversy,  and  the  application  of 
C  "*BaiDo      ^^^^  to  particular  cases  may  gite  rise  to  endless  doubts. 
•aiEB,       In  the  present  instance  we  are  convinced  that  the  109th 
section  did  not  mean  to  make  it  necessary  for  a  notice  under 
the  73rd  to  be  signed  by  others  Aan  are  required  by  the 
79xid,  which  merely  requires  that  a  majority  of  the  overseers, 
in  the  ordinary  sense  of  the  word,  should  concur  in  signing 
it.    We  mean  of  course  the  substantial  householders,  two 
at  least  in  number  to  be  appointed  by  die  justices  of  tfie 
peace  whom  the  43  EHz.  associate  with  the  churchwardens, 
declaring  all  tx>  be  overseers  of  the  poor.    A  notice  there- 
fore signed  by  the  former  class  alone  is  bad ;  the  sessions 
were  justified  in  dismissing  a  proceeding  founded  on  such 
notice;  and  these  several  rules  for  writs  of  mandamus  must 
be  disdiarged* 

Rules  discharged. 


Monday,      EvANS  f?.  James  Elliott,  Samuel  Elliott  aud  another. 

December  Sd. 

Where  a  lease  REPLEVIN  for  tokiug  the  plaintifr's  cattle,  in  a  certain 

IS  granted  by  o         « 

a  mortgagor     place  called  &C.,  on  the  13th  November,  1834.     The  de- 

of  ^e  mort".^^  fendanCs  avowed,  first,  under  a  demise  to  the  plaintiff  by 
gage,  notice  by  one  Samuel  EUiott,  now  deceased,  at  a  certain  yearly  rent, 

to^lTt'^an?  ^"^  ^^^  i^f  ^  ^>^'>  >^^  *^^  ^"^  ^  ^^  September, 
to  pay  the        1832,  the  defenduits,  as  executors  of  the  said  Sammd 

constitute  a      EUkit,  distrained  the  sakl  catde  for  rent  anrear;  oecondly, 

tenancy  be-      that  the  plaintiff  for  two  years,  ending  on  the  figth  Septen* 

tween  tne  •  «        «  . 

mortgagee  and  ber»  ]834|  held  the  said  place  m  which  8lc.,  as  tenant  to 

l^°en"abb  th^  the  defendants,  and  jnstified  as  before.  The  plaintiff 
mort^gee  to    pleaded  in  bar  to  the  first  avowry,  rUmz  in  arrere,  to  both 

distrain  for 

rent  arrear  after  the  notice:  and  where  after  notice  tlie  mortgagee  distrained  for  half  a 
year's  rent  due  Lady-day,  18SS,  and  rent  was  paid  by  the  tenant  sdbteqaentiy  Id  the 
distress: — Held,  that  this  did  not  constitute  a  tenancy  by  relation  back^  so  as  to  entitle 
the  mortgagee  to  distiam  fcft  die  rent  due  prcrnoosly. 
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aTowries  non  tenuit,  and  secondly,  to  the  second  avowry  a 
tender. 

The  defendant  took  issue  on  the  two  first  pleas  in  bar^ 
and  demurred  to  the  last  plea. 

At  the  trial  at  the  Breconshire  summer  assizes,  1836, 
before  Lord  Denman  C.  J.,  the  plaintiff  proved  that  a  Mr. 
Philip  Elliott  had  demised  the  farm  in  question,  through 
his  ngent  Vaughan,  in  1850,  to  the  plaintiff,  for  a  term  of 
eleven  years,  at  a  rent  of  55L  per  annum,  payable  half- 
yearly.  The  plaintiff  paid  his  rent  up  to  Michaelmas, 
183t,  to  Faughan,  as  Philip  EUiott^s  agent.  In  August, 
1833,  the  defendants'  testator  distrained  upon  the  plaintiff 
for  half  a  yearns  rent,  due  on  the  Lady-day  preceding, 
and  the  plaintiff  paid  him  the  rent,  and  continued  to  do  so 
Qp  to  1834,  when  he  received  the  following  receipt  from 
the  defendants^  agent  r 

«  Hereford,  Joly  15, 1834. 
"  Receif«d  from  Mr.  John  JSboiis,  thk  ckiy,  tiie  som  of  ftZL  tOt^ 
being  the  amouot  of  the  half-year's  rent  due  to  us  the  25th  March  last. 

«« B.  &  Co." 

In  November^  1634,  the  defendants  distrained  ibr  a 
year's  rent,  which  gave  rise  to  the  present  actiom  The 
year's  rent  claimed  was  for  half  a  year  due  September>  1832, 
ami  for  half  a  year  due  September^  1834. 

The  defendants  proved  a  mortgage,  by  PkiUp  EUiatt^  of 
the  fiffm  to  tbeir  testator  in  1827^  and  notice  of  the  mort* 
gage  to  the  plaintiff  on  the  3d  May,  1832. 

It  was  coateoded  for  the  plaintiff  that,  as  the  mwtgtigte 
had  nUowed  die  mortgagor  to  demise  the  farm  to  the  plain* 
tiff^  payment  of  the  rent  by  him  to  the  mortgagor's  i^ent 
at  Michaelmaa>  1832,  entitled  ban  to  a  verdict  on  the  issne 
of  riens  in  arrere^  raised  on  the  first  avowry^  It  was  ferw 
tber  contended  tbaC,  as  the  tenancy  of  the  plaintiff  to  the 
mortgagor  commenced  after  the  date  of  the  mortgage,  and 
the  rent  in  question  grew  dee  before  any  attorament  to  the 
mortgagee,  there  was  no  relation  of  landlord  and  tenant 
between  them  whereupon  to  found  the  power  to  distrain 
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for  the  rent  due  September,  1 832,  aud  that  therefore  the 
plaintiff  was  also  entitled  to  a  verdict  on  the  issue  of  non 
tenuit  to  the  first  avowry.  The  verdict  passed  for  the 
defendants.  Chilton,  in  Hilary  term  following,  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  on  the  two 
first  issues ;  against  which. 


J.  Evans  and  Nkholls  shewed  cause,  in  Hilary  term 
last  (a).  It  is  now  contended  that  no  tenancy  was  created 
by  the  notice  of  the  mortgage  deed  to  the  plaintiff  in  1832, 
although  rent  was  paid  by  him  to  the  mortgagee  after 
notice.  The  plaintiff,  it  is  said,  was  a  mere  trespasser^  and 
might  have  been  turned  out  at  any  time  by  the  mortgagee, 
and  therefore  could  not  be  treated  as  a  tenant.  This  view 
is  founded  on  a  dictum  of  Patteson  J.  in  Partington  v. 
Woodcock  (b),  but  it  is  completely  opposed  to  the  decision 
in  Pope  V.  Biggs  (c).  In  that  case  the  mortgagee  was  held 
entitled,  after  notice  to  the  tenant,  who  held  under  a  lease 
created  after  the  mortgage,  to  all  the  rent  accruing  due 
after  the  notice.  It  is  clear  that  in  this  case,  as  in  Pope  v. 
Biggs  (c),  the  tenancy  of  the  plaintiff  was  recogdized  by  the 
defendants,  and  therefore  the  defendants  were  entitled  to 
distrain.  It  is  often  said  that  the  tenant  of  a  mortgagor, 
where  the  demise  is  after  the  mortgage,  may  be  treated  as  a 
trespasser,  or  as  tenant.  But  he  cannot  be  treated  as  a  tres- 
passer, so  as  to  maintain  a  common  action  of  trespass  against 
him.  Birch  v.  Wright  (d)  shews  that,  until  notice  of  the 
mortgagee's  title,  the  tenant  has  a  perfect  legal  right  in  the 
demised  premises;  and  although  it  appears  from  Doe  v.  Cad^ 
wallader  (e)  that  a  mortgagor  or  his  tenant  may  be  treated 
as  a  trespasser  by  the  mortgagee,  yet  Does.  Hales (/)  proves 
that,  if  the  mortgagee  once  recognizes  the  mortgagor's  tenant 
as  tenant,  he  cannot  afterwards  treat  him  as  a  trespasser. 


'  (a)  Jan.  S7,  before  Lord  Den" 
man  C.  J.,  LUlUdale,  Williams  and 
Coleridge  J$. 
{h)  5  N.  &  M.  678. 


(c)  9  B.  &  C.  845;  S,  C.  4  Maon. 
&  R.  193. 
((Q  1  T.  R.  378. 
(e)  SB.&Ad.  473. 
(/)  7  Bing.  38«. 
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[Coleridge  J.  Must  not  you  go  further,  and  prove  not  only 
that  the  plaintiff  was  not  a  trespasser,  but  that  he  was  a  te- 
nant at  a  rent  certain,  in  order  to  authorize  you  to  distrain  r] 
The  recognition  of  him  as  tenant  and  receipt  of  rent  esta- 
blished the  terms  under  which  he  held.  [Coleridge  3 .  You 
must  shew  that  the  tenant  acceded  to  those  terms;  a  recog- 
nition on  one  side  is  not  sufficient.]  The  continuance  in 
possession,  and  payment  of  rent  by  the  tenant,  proves  that. 
[Coleridge  J.  It  does  so  after  the  payment  of  rent,  but  the 
question  is,  whether  it  does  so  before  any  rent  is  paid  ?] 
Ill  Keech  v.  Hall  (a),  Lord  Mansfield  C.  J.  intimated  that 
the  mortgagee  might  adopt  the  lease  granted  by  the  mort- 
gagor, for  the  true  character  of  the  mortgagor  in  possession 
is  that  of  agent  or  bailiff  to  the  mortgagee,  as  was  laid 
down  by  Parke  J.  in  Pope  v.  Biggs  (b).  Waddilove  v.  Baf" 
neti  (c)  completely  confirms  Pope  v.  Biggs  (6).  The  4  Ann. 
c.  l6,  having  rendered  attornment  no  longer  necessary,  the 
notice  of  the  title  of  the  mortgagee  and  payment  of  rent, 
produce  the  same  relation  between  the  landlord  and  the 
party  in  possession  that  attornment  would  before  the  sta- 
tute. This  was  clearly  considered  to  be  the  law  in  VcU' 
lance  v.  Savage  (d),  where  Pope  v.  Biggs  (6)  was  relied  upon. 
Partington  v.  Woodcock  (e)  will  be  relied  on  by  the  other 
side,  but  it  does  not  resemble  the  present  case.  It  is  more 
like  Webb  v.  Russell  (f).  Rogers  v.  Humphreys  (jg)  is  a  late 
case,  in  which  the  relation  between  mortgagor  and  mort- 
gagee was  much  considered,  and  in  which  the  Court  ex- 
pressly said  that,  if  the  mortgagee  accepts  the  rent  from  a 
tenant  under  a  lease  made  subsequent  to  the  mortgage,  the 
relation  of  landlord  and  tenant  is  created  between  them. 
[Littledale  J.  There  is  this  difficulty,  if  you  consider  the 
mortgagor  as  the  agent  of  the  mortgagee,  so  that  he  may 
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make  contracts  for  the  latter^  the  mortgagee  would  be 
bound  by  hb  acts  as  in  other  cases  of  principal  and  agent ; 
but  that  is  not  80|  for  the  mortgagee  is  certainly  at  liberty 
to  set  aside  the  lease  created  by  the  mortgagor.]  The 
relation  between  mortgagor  and  mortgagee  is  sui  generU, 
and  cannot  be  compared  to  any  other,  in  all  respects. 
Since  the  decision  of  K§ech  v.  Hall  {a),  it  may  be  conceded 
that  the  mortgagee  has  a  right  to  treat  the  tenant  as  a 
trespasser^  if  his  interest  did  not  commence  till  after  the 
mortgage. 


Sir  W.  W.  Follett,  Chilton,  and  E.  V.  WUlkm,  contri^. 
The  question  is,  whether,  where  there  is  a  lease  created  by 
the  mortgagor  after  the  mortgage,  and  the  mortgagee  gives 
the  tenant  notice  of  the  mortgage,  a  tenancy  is  thereby 
necessarily  created  between  them,  so  as  to  authorise  a  dis- 
tress.  All  the  difficulty  in  the  case  arises  from  mixing  up 
the  legal  and  equitable  rights  of  the  parties.  Where  the 
mortgagor  makes  a  lease,  he  has  no  legal  interest  at  all« 
still  the  tenant  knows  nothing  of  the  mortgage,  and  pays 
rent  to  him.  The  mortgagee,  without  doubt,  has  got  the 
whole  legal  interest  vested  in  him.  Then  what  is  his  posi- 
tion as  regards  the  tenant  ?  The  cases  shew  that  be  may 
undoubtedly  treat  him  as  a  trespasser,  and  bring  ejectment 
against  him  without  notice.  On  this  point  all  the  cases 
concur,  from  Keeeh  v.  Hall  (a)  down  to  Doe  v.  CadwaUa" 
d€r{b).  But  it  is  said  that,  although  the  tenant  may  be 
treated  as  a  trespasser,  the  mortgagee  has  the  option  to 
treat  him  as  a  tenant ;  that  he  has  only  to  give  him  notice, 
and  then  that  the  other  party,  without  any  acquiescence  or 
assent,  at  once  becomes  his  tenant.  What  sort  of  a  tenancy 
is  created  ?  Is  it  a  tenancy  from  the  time  of  notice,  or 
from  the  preceding  quarter-day.  Suppose  the  mortgagor 
had  created  a  lease  for  twenty-one  years,  it  cannot  be  con- 
tended that  the  mortgagee  would  be  bound  by  the  covenants 


(a)  1  Dougl.  21. 


(6)  2  B.  &  Ad.  473. 
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in  the  lease;  if  the  tenant  was  to  be  considered  a  tenant 
from  year  to  year,  and  he  held  under  the  same  covenants  in 
the  lease^  the  burden  of  those  covenants  would  then  attach 
to  the  mortgagee.  Suppose,  again,  the  tenancy  was  cre- 
ated by  paroU  what  difference  can  there  be?  It  is  not 
denied  that  the  mortgagee,  by  his  acts  with  the  tenant,  may 
create  a  new  tenancy.  But  that  stands  on  a  different  foot- 
ing, viz.  on  the  express  agreement.  If  this  were  an  action 
for  use  and  occupation  the  case  might  be  different,  but  it 
is  founded  on  a  distress  for  rent,  where  it  is  necessary  to 
prove  a  tenancy  at  a  certain  rent,  payable  on  fixed  days. 
Mass  V.  GaUimore{a)  has  been  cited,  but  it  is  not  like  the 
present  case;  there  the  lease  was  before  the  mortgage,  and 
it  is  a  case  to  which  the  4  Ann.  c.  l6,  applies;  for  before 
that  statute,  attornment  from  the  tenant  would  have  been 
necessary.  It  was  held  there,  that  the  mortgagee,  after 
giving  notice  to  the  tenant,  was  entitled  to  the  rents  in 
arrear,  and  might  distrain  for  future  rent.  But  it  was 
essential  there  for  the  mortgagee  to  give  notice,  otherwise 
the  tenant  would  have  been  justified  in  paying  rent  to  the 
mortgagor.  But  there  is  no  authority  to  shew  that  a  mort- 
gagee, without  notice  to  the  tenant,  or  acquiescence  by 
him,  conld  distrain  or  treat  the  tenant  as  tenant.  Pope  v. 
Big^{b)  is  the  case  relied  upon  by  the  other  side,  but  that 
case,  if  it  can  be  supported,  only  decided  that  the  assignee 
of  a  mortgagor  cannot  recover  rents  from  his  tenants  which 
they  have  paid  over  to  the  mortgagee  after  notice.  It  is 
true  that  Bayley  J.  laid  down  that  ^^  the  mortgagee,  by 
giving  notice  of  the  mortgage  to  the  tenant,  may  thereby 
make  him  his  tenant,  and  entitle  himself  to  receive  the 
rents,**  which,  if  it  be  good  law,  would  go  far  to  decide  this 
case.  But  it  clearly  is  not,  for  the  learned  judge  goes  on 
to  give  his  reasons,  and  after  stating  that  a  lessee  cannot 
dispute  his  landlord's  title,  but  is  at  full  liberty  to  shew  that 
the  lessor's  title  has  been  put  an  end  to,  he  cites  Keech  v. 
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Hall  (a)  as  shewing  that  where  a  lease  has  been  granted  by 
a  mortgagor  after  the  mortgage,  and  the  mortgagee  has  suf- 
fered the  mortgagor  to  continue  in  possession^  though  the 
lessee  is  not  entitled  to  say  that  the  mortgagor  never  had 
any  interest  in  the  premises^  he  may  say  that  he  had  a  de- 
feasible title.  But  the  learned  judge  must  have  forgotten 
the  facts  of  that  case,  which  decided  a  different  point. 
Bayley  J.  then  proceeds  to  argue,  that  in  such  a  case,  if  the 
tenant  attorned  to  the  mortgagee  before  the  4  Ann.  c.  l6, 
ss.  9$  10,  or  the  mortgagee  gave  notice  to  the  tenant  after 
the  statute,  the  .mortgagee  became  at  once  entitled  to  the 
rents.  But  this  doctrine  cannot  apply  to  cases  where  the 
lease  was  after  the  mortgage.  In  such  a  case  no  attorn- 
ment was  necessary ;  the  mortgagor  had  no  title  to  make  a 
lease,  and  the  tenant  of  course  no  interest  in  the  premises. 
Pope  v.  Biggs  (6)  therefore  is  either  misreported,  or  there 
was  a  misapprehension  of  the  facts  of  the  case.  This  is 
the  only  case  which  can  be  relied  on  as  an  authority  for  the 
plaintiff,  for  Doe  v.  Hales  (c)  only  decides  that  when  the 
mortgagee  has  recognized  the  tenant  as  legally  in  possession, 
he  cannot  bring  ejectment  on  a  demise  dated  prior  to  that 
period.  Then  there  are  direct  authorities  the  other  way. 
Alchome  v.  Gomfne{d)  is  distinct  on  the  point.  In  Rogers 
V.  Humphreys  {e)f  which  is  the  last  case  on  the  subject. 
Lord  Denman  C.  J.,  in  delivering  the  judgment  of  the 
Court,  lays  down  the  law  as  to  the  relation  between  the 
mortgagee  and  the  tenant  of  the  mortgagor,  and  after  say- 
ing that  the  mortgagee  may  treat  the  tenant  as  a  trespasser, 
points  out  that  by  certain  acts  between  them  the  relation  of 
landlord  and  tenant  may  be  created,  which  is  fully  conceded. 
All  the  difficulty  in  these  cases  arises  from  the  legal  and 
equitable  characters  of  the  mortgagee  being  confounded. 
The  land  in  equity  is  considered  a  mere  pledge  in  the  hands 
of  the  mortgagee,  but  in  law  he  has  got  the  whole  legal 


(a)  1  Dougl.  21. 
lb)  9  B.  &  C.  245;  S.  C.  4 
Mann.  &  R.  193. 
(c)  7  Bing.  322. 


(d)  2  Bing.  54. 

(c)  4  A.  &  £.  299;  S.C.  5  N. 
&M.  511. 
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interest.     Then  why  should  the  Court  engraft  any  of  the         1838. 

equitable  incidents  upon  his  estate  ?     It  was  the  view  of      ^T'^*^ 

this  principle  in  Partington  v.  Woodcock  {a),  that  made  t^. 

Patteson  J.  observe  that  he  never  could  understand  how      Elliott 

and  others. 

notice  from  the  mortgagor  could  create  a  tenancy  between 

Uni  and  the  tenant.     It  is  said  that  the  mortgagor  is  the 

agent  for  the  mortgagee,  but  that  is  inconsistent  with  the 

mode  in  which  it  is  conceded  that  the  mortgagee  may  treat 

the  tenant.     If  the  mortgagor  were  an  agent,  it  is  clear  that 

all  leases  made  by  him  would  be  valid.     It  is  submitted, 

therefore,  that  although  by  agreement  or  acts  between  the 

mortgagee  and  tenant  a  new  tenancy  may  be  created,  the 

mere  facts  of  notice  of  the  mortgage  and  payment  of  rent 

afterwards  are  not  sufficient  to  constitute  that  relation. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Coart. — This  was  tried  before  me  at  the  Brecon  summer 
assizes,  1836.  It  was  a  case  of  replevini  the  distress  having 
been  taken  by  a  mortgagee,  who  had  become  such  pre- 
viously to  the  lease  granted  by  the  mortgagor  to  plaintiff. 
The  mortage  money  being  unpaid,  the  mortgagee  gave 
notice  to  the  tenant  to  pay  him  the  rent,  and  distrained  on 
bis  refusal  to  do  so.  Stripped  of  some  immaterial  circum- 
stances, the  question  was  thus  nakedly  raised,  whether  the 
tenant  of  a  mortgagor^  by  virtue  of  a  lease  posterior  to  the 
mortgage,  becomes  tenant  to  the  mortgagee  as  soon  as  the 
latter  gives  him  notice  that  there  is  a  mortgage^  and  that 
the  money  has  not  been  paid.  On  the  authority  of  Pope 
V.  Biggs  {b)f  and  Waddilove  v.  Barnet  (c),  I  was  of  opinion 
at  the  trial  that  this  question  must  be  answered  in  the 
affirmative.  And  the  language  of  some  of  the  judges  in 
the  former  case  may  be  thought  to  warrant  the  opinion, 
though  there  the  question  was,  whether  payments  were  pro- 
Co)  5  N.  &  M.  672.  (c)  2  Ring.  N.  C.  538. 
(6)  9  B.&C.  245;  5.  C  4  Mann.  &  R.  193. 
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tected,  not  whether  the  relation  of  landlord  and  tenant 
arose.  On  hearing  the  case  argued,  and  on  more  reflec- 
tion, I  am  however  now  convinced  that,  by  the  mere  fact 
of  notice  that  the  mortgage  money  remained  unpaid,  the 
mortgagee  cannot  forthwith  cause  the  tenant  to  hold 
of  the  mortgagee.  I  am  led  to  this  conclusion  bj  the 
injustice  which  I  think  would  result  from  declaring  that  he 
possesses  this  privilege.  As  against  the  mortgagor,  he 
might  take  possession  the  moment  the  condition  is  broken, 
but  if  he  chooses  to  permit  him  to  retain  possession,  and 
to  lease  the  premises,  as  owner,  I  think  he  cannot  after- 
wards tell  the  lessee  that  he  was  deceived,  and  that  the 
mortgagor  was  not  the  owner.  The  tenant  clearly  cannot 
deny  his  lessor's  title,  or  protect  himself  against  him  by 
paying  his  rent  to  any  other  person.  Can  the  law  then 
permit  another  to  come  forward  and  say,  "  I  am  the  real 
owner,  and  that  character  was  assumed  by  the  mortgagor 
by  my  consent;  while  you  thought  you  were  dealing  with 
him  you  were  in  fact  dealing  with  me :  for  the  rent  you  have 
already  paid  to  him,  I  also  claim  the  right  to  distrain.'' 
The  tenant's  attornment  is  at  least  necessary  to  create  this 
relation,  and  we  are  all  clearly  of  opinion  that  the  subse- 
quent attornment,  which  was  proved  in  this  case,  cannot 
have  the  effect  of  setting  up  the  mortgagee's  title  by  rela- 
tion from  the  period  when  notice  was  given.  Thus  far  we 
are  agreed,  and  the  rule  must  be  made  absolute  for  a  new 
trial.  But  it  is  proper  to  state,  that  the  delay  in  giving 
our  judgment  has  been  occasioned,  in  a  great  degree,  by 
my  own  doubt  of  the  soundness  of  a  doctrine  which  was 
strongly  pressed  upon  the  Court  in  argument,  as  the  me- 
dium by  which  the  result  must  be  attained.  This  argument 
was,  that  the  mortgagee  may  always  treat  both  the  mort- 
gagor and  all  who  claim  under  him  as  trespassers,  and  that 
for  that  reason  the  mortgagor's  lessee  cannot  become  the 
tenant  of  the  mortgagee.  My  learned  brothers  are,  I  be- 
lieve, disposed  to  assent  to  this  proposition,  which,  gene- 
rally speaking,  is  certainly  not  to  be  questioned.  But  for 
my  own  part,  I  wish  to  guard  myself  against  being  under- 
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stood  to  adopt  it  as  uuiversal.      The  contrary   must,   I        1838. 
think^  be  admitted,  that  a  mortgagee  may  so  bind  himself  ^^^^ 

by  his  own  conduct,  as  to  be  precluded  from  treating  9. 

the  mortgagor's  lessee  as  a  trespasser.  What  conduct  ^i'^lk^^ 
might  amount  to  a  recognition,  seems  to  me  to  be  rather 
matter  of  evidence  than  of  law ;  but  I  confess  that  Doe 
V,  Hales  {a)  appears  to  me,  though  doubted  by  my  bro- 
ther LUtledale  in  Doe  v.  Cadwallader  {b),  to  be  well  de- 
cided. I  am  by  no  means  prepared  to  admit  that  a  jury 
would  not  be  warranted  in  inferring  a  recognition  of  the 
tenant's  right  to  boId|  from  the  mere  circumstance  of  the 
mortgagee's  knowingly  permitting  the  mortgagor  to  conti- 
nue the  apparent  owner  of  the  premises  as  before  the 
mortgage,  and  to  lease  them  out  exactly  as  if  his  property 
in  them  coutinued.  The  well  known  case  of  Keech  v. 
HalUc)  is  generally  considered  as  an  authority  the  other 
way;  but  Lord  Mansfield  was  not  there  laying  down  the 
law  upon  the  subject,  so  much  as  explaining  his  own  yiew 
of  the  manner  in  which  mortgagor  and  mortgagee  commonly 
regard  one  another  in  fact.  I  must  add,  that  some  miscon- 
ception may  have  arisen  on  this  subject,  from  the  care  the 
Courts  have  employed  in  correcting  an  acknowledged  error 
of  the  same  great  judge — the  error  of  supposing  that  the 
right  to  recover  in  ejectment  could  depend  on  any  thing 
but  the  legal  right  of  possession.  This  most  frequently 
follows  the  legal  estate,  though  Lord  Manffield  was  dis- 
posed in  some  cases  to  transfer  it  to  him  in  whom  no  more 
thao  an  equitable  title  was  vested.  A  strong  assertion  of 
the  right  of  the  mortgagee  in  such  a  case  against  the  mort- 
gagor, may  have  led  to  the  notion,  that  as  against  the  former, 
not  only  the  latter,  but  all  claiming  under  him,  must  be 
wrong-doers,  without  adverting  to  the  possibility  of  the  right 
of  possession  being  recognized  in  another  by  the  person 
enjoying  the  legal  estate. 

Rule  absolute. 

(a)  7  Bing.  322.         (b)  S  B.  &  Ad.  473.         (c)  1  Dougl.  21. 
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^^^j^^..  Hutchinson  and  another,  Aaaigneet  of  Hunt, 

December  etk,  v.  Hey WORTH  and  others. 

lowing  letter,  ASSUMPSIT  for  money  had  and  received.  Pleas: — 
holdmofthe  '*  non-assumpsit:  2,  payment  before  action  brought:  3, 
fund  out  of  payment  of  money  into  Court.  At  the  trial  before  Lord 
mentiftobe  Whinger  C.  B.,  at  the  Liverpool  summer  assizes,  1835,  a 
made,  does  verdict  was  found  for  the  plaintiffs,  damages  50001.,  subject 
bill  sunp:—  to  the  opinion  of  this  Court  upon  the  following  case. 
"We  now au-  j^^  action  was  brought  by  the  plaintiffs  as  the  assignees 
pay  to  Messrs.  of  William  Hutitf  a  bankrupt,  to  recover  the  sum  of  5000/. 
ioErevdcidthe  *"^  interest,  under  the  following  circumstances.  The 
former  order  bankrupt,  William  Hunt,  is  the  surviving  partner  of  the 
▼our)',  after  ^^^  ^^  Messrs.  Hunt  &  Jenkinson,  woollen  manufacturers, 
you  have  paid  ^t  Rochdale.  Defendants  are  commission  merchants  and 
balance  we  agents  at  Liverpool,  under  the  firm  of  Ormerod,  Heyworth 
owe  yon  from   g^  q^^     p^j,.  many  years  preceding  the  bankruptcy  of  Hunt, 

ceeds  of  our  the  firm  of  Hunt  &  Jenkinson  had  been  in  the  habit  of  con- 
voIkToi^^  signing  ^hcir  manufactured  goods,  through  the  defendants^ 
establishments  to  certain  mercantile  establishments  in  America,  which  are 
date, oneluBif  mentioned  in  the  letters  hereafter  set  out,  and  which  had 

of  the  remain-  been  recommended  to  them  by  the  defendants,  for  sale  on 
der  of  the  pro-  i.  t»-        «_    t     . .  i  i 

ceeds  of  said  account  of  Hunt  &  Jenkinson,  and  to  a  very  large  amount; 
*^'^  vuSuh      *"^  ^^  ^^®  course  of  dealing  between  the  parties,  Messrs. 

same  shall  not  Ormerod,  Heyworth  &  Co.  made  advances  to  Hunt  &  Jen- 

exceed  the 

sum  of  5000^1     H.  &  jr 

2.  The  defendants  carried  on  business  as  n  commission  house  at  Liverpool,  and  were 
connected  with  several  houses  abroad  in  which  they  were  partners,  but  the  foreign  part- 
ners were  not  partners  in  the  Liverpool  house.  H.  &  J.  were  in  the  habit  of  consigning 
goods  to  the  defendants,  to  be  sent  abroad  to  their  foreii^n  houses  for  sale,  and  the 
proceeds  were  remitted  to  the  defendants  on  account  of  H.  &  J.  fl.  &  /.  being  indebted 
to  H.  &  Co.,  wrote  the  above  letter  to  the  defendants;  on  which  the  defendants 
wrote  to  R.  &  Co.,  stating  they  would  pay  the  money  accordingly  on  receiving  their 
guarantee,  which  K.  &  Co.  thereupon  gave.  Before  the  proceeds  were  received  by  tlie 
defendants,  H,  &  J.  became  bankrupts,  and  their  assignees  gave  the  defendants  notice 
not  to  pay  any  thing  on  account  uf  the  bankrupts : — Held,  ^n  the  goods  being  afterwards 
received  and  sold  by  the  defendants,  that  the  proceeds  were  not  recoverable  by  the 
assignees,  as  the  letter  of  H,  &  J.  contained  a  specific  appropriation  or  an  equitable 
assignment  to  it.  &  Co.,  which  was  not  revocable  by  the  bankrupts  or  their  assignees. 
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kiftson  upon  such  consignments^  and  the  proceeds  of  the         1838. 

sales  were  to  be  remitted  b}'  the  said  foreign  houses  to  de-  ^^       ^^^"^ 
rt-T-  1  /-It  r  Hutchinson 

fendants  id  Laverpool,  on  account  of  and  as  the  agents  of    and  another 

Hunt  &  Jenkinson,  and  the  defendants  were  to  account  for  u  ^'  ^ 
the  same  to  Hunt  8c  Jenkinson^  after  repaying  themselves  and  othera. 
thereout  their  commission,  advances  and  other  charges. 
The  defendants  were  partners  in  each  of  those  foreign  esta- 
blishments, but  the  foreign  partners  in  those  foreign  houses 
were  not  partners  in  the  house  of  Ormerod,  Heyworth  &  Co. 
This  course  of  dealing  continued  for  a  period  of  upwards 
of  twelve  years,  the  proceeds  of  all  sales  being  regularly 
remitted  to  defendants,  who  regularly  advised  Hunt  &  Jen-- 
kiiison  thereof,  and  placed  the  same  to  their  credit,  or  paid 
over  the  amount  as  circumstances  required,  and  defendants 
made  up  and  balanced,  and  regularly  transmitted  to  Hunt 
&  Jenkimon,  and  to  Hunt  after  Jenkinson*3  death,  and  to 
the  plaintiffs  after  HunCs  bankruptcy,  their  accounts  cur- 
rent of  all  the  said  transactions  half-yearly,  up  to  every  SOth 
June  and  31st  December,  which  have  been  regularly  ap- 
proved of,  except  as  to  the  sum  of  5000/.  in  question  and 
interest  thereon.  No  consignments  were  made  after  30th 
September,  1831.  At  that  time  the  amount  of  Hunt  & 
Jenkinson's  goods,  shipped  abroad  through  the  defendants 
and  unsold,  was  from  39>000/.  to  40,000/.,  and  the  amount 
of  remittances  received  by  the  defendants  subsequent  to 
September,  1831,  on  account  of  consignments  previous 
thereto,  is  about  43,500/.  Hunt  &  Jenkinson  were  at  that 
time  indebted  to  the  defendants  in  a  large  sum,  for  advances 
in  anticipation  of  sales,  and  for  commissions  and  charges. 
Hunt  &  Jenkinson  had  also  then  become  indebted  in  up- 
wards of  5000/.  to  Messrs.  Clements,  Royds  &  Co.,  of 
Rochdale,  their  bankers,  which  debt  remained  unsatisfied 
until  the  time  of  the  payment  of  5000/.  to  the  said  Clements, 
Royds  &  Co.  as  hereinafter  mentioned.  On  the  23rd  Sep- 
tember, 1 83 1 ,  Hunt  &  Jenkinson^  being  so  indebted  as  afore- 
said^ wrote  the  following  letter  to  the  defendants  :-^ 
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**  Liverpool,  Septonber  89nl,  t83l. 
^  Menrt.  Omeroi^  Hofmcrik  k  Co. 

Qfj^       Gentlemen— We  hereby  give  yoa  aothoritj  to  pe j  to  Mmutu  Rojfds 

&  Co.,  bankers,  Rochdale,  after  you  have  paid  yourBelves  the  balance 

ORTK     we  owe  yon  from  the  net  proceeds  of  our  shipments  to  your  foreign 

^^^^'^     eatablishneou  up  to  the  present  dat%  one  half  of  the  reasainder  of  the 

proceeds  of  said  shipments. 

We  remain.  Gentlemen,  your  most  obedient  senrants. 

Hunt  &  JeiilEMJOii.'' 

In  aoiwer  to  which  the  defeocbttits  on  the  aamc  day  acnt  to 
Hunt  &  JcoAimon  the  following,  inclosed  in  another  letter: 

^  Messrs.  Royds  Sc  Co^  Bankers,  Rochdale. 
Gentlemen— ^We  have  this  day  received  an  authority  fVom  Messrs. 
Jthmk  ft  JgJimnm  to  pay  yoo,  after  we  have  liquidated  the  bahmoe 
they  owe  to  us,  from  the  first  proceeds  of  their  shipmeats  to  one  foif^ 
establishments  up  to  the  present  date,  one  half  of  the  renuunder  of  the 
proceeds  of  the  said  shipments,  which  at  a  moderate  estimate  we  think 
will  amount  to  about  4700/.  This  authority  we  engpige  to  comply  with 
QB  the  condition  of  your  guaranteeing  us  from  any  daim  which  may  he 
made  on  us  by  any  other  party  in  consequence  of  such  paymeat  bavii^ 
been  made  to  you.  We  remab,  Gentlemen,  very  respectfully. 

Your  most  obedient  Servants, 

t/mttntdf  licjfwottm  ft  Go. 

On  the  88th  September,  1831,  Hunt  8c  Jekkimon  eent 
the  following  letter  to  the  defendants  :-* 

^  Liverpool,  September  2ad^  1831. 
Messrs.  Ofwerod,  Heymorth  k  Co. 
Gentlemen — Your  letter  to  Messrs.  Royds  ft  Co.,  of  the  83rd  instant, 
inclosed  in  yours  of  the  same  date,  we  did  not  present  to  them,  thinking 
it  would  not  be  satisfactory,  and  having  retomed  to  yon  the  same^  we 
now  attthoriie  you  to  pay  to  Messrs.  Roydt  ft  Co.  (having  revoked  the 
former  order  in  their  favour),  after  you  have  paid  yourselves  the  balance 
we  owe  you  from  the  net  proceeds  of  our  shipments  to  your  foreigia 
establishments  to  the  present  date,  one  half  of  the  remainder  of  the 
proceeds  of  said  shipments,  provided  the  saaie  shall  not  eioeei  the  tan 
of  50M.  We  remain,  Gentleniei^ 

Your  most  obedient  Servants, 

Hunt  ft  JenJictason.^ 

The  defendants  on  the  same  day  wrote  the  following  letter 
to  Messrs.  CkmtfUtp  jRcyda  Sc  Co.:— 
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^  LiveqxK)!,  38th  September,  1831.  1838. 

Messrs.  Rtn^ds  &  Co.  S^«v^ 

Gentlemen — We  refer  to  ours  of  the  23rd  instant,  which  has  been    HuTCHmtOM 

retarned  to  us  by  Messrs.  Hunt  &  Jenkinsm,  not  being  satisfactory  to     ""^  another 

them,  which  we  now  revoke.    We  therefore  now,  agreeably  with  their     Hiywoeth 

uthority,  engpige  to  pay  you,  after  we  have  liquidated  the  balance  they     iui^  o£aia. 

owe  to  us^  from  the  first  proceeds  of  their  shipments  to  our  foreign 

establishments  op  to  the  present  date,  a  proportion  of  the  remainder  of 

neh  proceeds  oi  vuy  come  into  our  pouession,  which  we  expect  will  be  to 

a  coDsidenibie  amount,  to  as  nai  to  exceed  the  ium  of  5000/.,  in  cois- 

adenUicm  of  your  guaranteeing  us  from  aoy  claim  which  may  be  made 

on  us  by  any  other  party  in  consequence  of  such  payment  having  been 

made  to  you.  We  remain,  Gentlemen,  very  respectfully. 

Your  most  obedient  Servants, 

Ormerodf  Heyioorth  &  Co.'* 

And  received  the  foUowing  answer  from  Clements,  Royds 

&Co.:— 

*'  Messrs.  Ormerod,  Heyworth  k  Co. 

OendemeD— Understanding  from  our  friends,  Messrs.  Hunt  &  Jei^ 
timmg  that  you  have  agreed  to  pay  over  to  us  one  AW/  o/  any  turpha 
arising  from  the  proceeds  of  goods  consigned  to  your  foreign  establish- 
ment, up  to  this  date,  after  liquidating  your  claims  against  them,  we 
hereby  agree  Co  guarantee  you  from  any  claim  which  may  be  made  on 
jou  from  any  other  party  in  consequence  of  such  payments. 

Clements,  Bayds  &  Co.'' 
^  Rochdale,  30th  Sept.  1831." 

At  the  trial  the  above  tetters  of  Messrs.  Hunt  8c  Jenkm- 
ion,  the  defendants,  were  prodnced  to  shew  the  authority  of 
Messrs.  Hunt  &  Jenkinson,  and  were  objected  to  as  not 
being  stamped  with  proper  stamps,  the  only  stamp  being 
an  agreement  stamp  of  1/.  155.  on  the  letter  of  the  £8th 
September,  1831,  for  all  the  letters.  This  point  was  re- 
senred  by  his  lordship. 

In  February,  1833,  Mr.  Hunt,  the  snrviving  partner, 
committed  an  act  of  bankruptcy,  and  on  the  7th  March, 
1833,  the  fiat  m  bankruptcy  issued,  under  which  Hunt  was 
declared  bankrupt,  and  the  plaintiffs  were  chosen  assignees. 
Afterwards,  on  the  15th  April  following,  the  plaintiffs  served 
a  notice  on  the  defendants  not  to  make  any  payments  out 
of  the  bankrupt's  effects,  then  in  their  hands  or  possession, 
or  which  might  thereafter  come  in  their  hands  or  posses- 
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sioD^  to  the  said  Messrs.  Clements,  Royds  &  Co.,  or  to  any 
one  else  but  themselves,  the  plaintiffs.  The  defendants, 
however,  subsequently,  in  pursuance  of  the  alleged  autho- 
rity and  engagement  contained  in  the  letters  above  stated, 
paid  to  Clements,  Royds  &  Co.  the  sum  of  5000/.,  which 
had  been  received  by  the  defendants  after  the  service  of  the 
above  notice.  The  defendants  have  paid  the  plaintiffs  and 
paid  into  Court,  under  the  plea  for  that  purpose  in  the 
cause,  all  the  proceeds  of  the  consignments  received  by 
them,  excepting  that  sum,  which  does  not  exceed  one  half 
of  the  remainder  of  those  proceeds,  after  satisfying  the  de- 
fendants the  balance  due  to  them  at  the  time  of  the  bank- 
ruptcy, which  was  liquidated  prior  to  the  receipt  by  the 
defendants  of  any  part  of  that  5000/.  The  payment  into 
Court  also  covered  the  plaintiff's  claim  for  interest  on  the 
5000/.  The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  plaintiffs  are  entitled  to  recover  the  above  sum  of 
5000/.  under  the  circumstances  stated.  If  the  opinion  of 
the  Court  is  in  the  affirmative,  the  verdict  is  to  stand  for  the 
plaintiffs ;  if  in  the  negative,  a  nonsuit  is  to  be  entered. 


Cresswell  (with  whom  was  Cowling)  argued  the  case  for 
First  point :  the  plaintiffs  in  Easter  term  last  (a).  The  plaintiffs,  as  the 
the  28th  Sept.  assignees  of  the  bankrupt,  are  entitled  to  the  sum  of  5000/., 

not  admissible  jf  the  document  by  which  the  money  was  directed  to  be 

jn  evidence,  . 

for  want  of       paid  to  Royds  &  Co.  was  not  admissible  in  evidence.     It 

stam  "^^^"^        clearly  was  not  admissible  in  evidence ;  for  it  amounted  to 

an  order  ''  to  pay  a  sum  of  money  out  of  a  particular  fund, 
which  might  or  might  not  be  available"  (b),  and  therefore 
should  have  been  stamped  as  a  bill  of  exchange :  Emly  v. 
Collins  (c),  Firbanh  v.  Bell(d),  Butts  v.  SwannXe).  Where 
a  bill  of  exchange  is  made  for  an  indefinite  sum,  but  the  ut- 
most amount  made  payable  is  expressed,  the  limitation  fixes 


(q)  May  1st,  before  Lord  Deti' 
man  C.J.,  Littledale, Patteson^nnd 
Coleridge,  Js. 

(b)  55  Geo.  3,  c.  184,  schedule, 


parti. 

(c)  6  Maule  &  S.  144. 

(d)  1  B.  &  Aid.  36. 
le)  2  B.  &  B.  78. 
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the  amount  of  stamp.     Id  this  case  the  stamp  should  have 
been  for  5000/.     In  Jones  v.  Simpson  (a)  it  was  held  the 
iostrument  required  no  bill  or  draft  stamp,  because  the  sum 
U>  be  paid  could  not  be  determined.      [Ldttledale  J.  This 
does  not  appear  to  be  an  order  payable  to  the  defendants  for 
the  payee,  within  the  words  of  the  statute.     To  constitute 
it  a  bill  of  exchange,  it  should  be  an  order  to  a  party  to 
paj  money  in  his  hands^  or  coming  to  his  hands,  to  a  third 
party.]     This  does  so.     The  facts  are,  that  Hunt  &  Jen- 
kmsan  wrote  to  the  defendants  on  the  23rd  September,  and 
again  on  the  28th,  with  an  order,  upon  a  particular  fund,  in 
favour  of  Royds  &  Co.,  and  the  defendants  consent  to  ac- 
cept the  order.    Do  they  not  then  hold  the  order  as  the 
agents  of  Moyds  &  Co.,  or,  in  the  words  of  the  statute,  on 
behalf  of  the  payee  ?      [LdUledale  J.  When  a  thing  is  de- 
livered to  A.  for  the  use  of  J3.,  it  does  not  belong  to  A., 
but  he  is  bound  to  hand  it  over  to  B  (b).     Here  the  order 
upon  the  defendants  was  never  intended  to  be  handed  over 
to  Royds  &  Co.,  but  they  were  entitled  to  retain  it  them- 
selves as  their  voucher.]     Royds  &  Co.  were  the  parties 
beneficially  interested  in  the  order,  and  it  is  submitted  that 
the  defendants  could  only  hold  the  order  in  their  behalf. 
Suppose  it  had  been  a  bill  of  exchange  in  the  usual  form, 
and  the  defendants  had  written  to  Royds  &  Co.  to  say  they 
had  received  a  bill  in  their  favour,  which  they  (the  defend- 
ants) would  accept,  what  right  could  the  defendants  have 
to  retain  that  bill  ?    Then  how  is  that  distinguishable  from 
the  present  case  i 

II.  But  supposing  this  letter  of  28th  September  not  to 
amount  to  a  bill  of  exchange,  but  to  be  a  simple  authority 
to  pay  over  money,  it  is  revoked  by  the  bankruptcy.  The 
fiat  in  bankruptcy  was  on  the  7th  March,  and  notice  was 
given  to  the  defendants  not  to  make  any  payments  out  of 
the  bankrupt's  effects  on  the  15th  April.  The  proceeds 
were  not  received  by  the  defendants  till  after  this  notice. 
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Second  point : 
The  order  was 
revoked  by 
the  bank« 
raptcy. 


(o)  3  B.  &  C.  318;  S.  C.  3  D. 
&  R.  54S. 


{b)  See  Eimfu  v.  Marktt,  1  Ldt. 
Raym.  2TK 


and  another 

V. 

Heywo&th 
and  oth«ri« 
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183&.         Xlie  defeodauts  are  partners  in  the  foreign  houses^  but  the 

HuTcaiNsoN  P^i'^^rs  in  the  foreign  houses  are  not  partners  in  the  liver- 
pool  house,  and  therefore  the  possession  of  the  foreign 
houses  is  not  the  possession  of  the  defendants.  Tliere 
cannot  therefore  be  said  to  have  been  a  specific  appro- 
priation of  this  sum  of  money,  for  the  foreign  houses,  in 
whose  possession  it  was,  knew  nothing  of  it.  There  was  no 
new  consideration  to  Hunt  &  JenJdmon  ion  this  order,  and 
it  formed  no  part  of  the  original  transaction  out  of  which 
the  debt  to  JRoydi  &  Co.  arose.  This  distinguishes  the 
transaction  from  all  Uie  cases  in  which  it  has  been  held  that 
a  specific  appropriation  conM  not  be  revoked.  Thus,  in 
lisher  V.  Miller  (a),  where  the  plaintiff,  for  the  purpose  of 
sale,  consigned  a  cargo  of  fish  to  the  defendant,  and  the 
plaintiff,  being  in  want  of  a  sum  of  500I.,  induced  a  Mr. 
M'lntosh  to  advance  it,  on  the  promise  that  the  defendant 
should  remit  to  M*Inio$h  the  proceeds  of  the  cargo:  ^ 
plaintiff  afterwards  wrote  to  the  defendant  to  revoke  the 
order  to  pa;  the  proceeds  to  Mcintosh;  but  the  Court  hehl 
there  had  been  a  specific  appropriation.  But  there  5001, 
may  be  considered  to  have  been  actually  paid  for  the  fish, 
and  that  was  the  ground  of  die  judgment  of  the  Cooit. 
The  same  point  was  the  ground  of  decision  in  Bradbwry  ▼• 
Anderton  (b).  There  is  a  class  of  cases  where  a  debt  has 
been  held  to  be  well  ass^ed :  for  instance,  where  A.  n 
indebted  to  B.,  and  B,  is  also  indebted  to  C,  if  B.  desire 
A,  to  pay  his  debt  to  C,  and  A,  consents,  then  B.  will  be 
discharged  of  his  debt :  Fairlie  v.  Denton  (c).  But  then 
several  ingredients  are  required  :  first,  there  must  be  a  de- 
fined and  ascertained  debt  due,  to  be  assigned;  second,  the 
debtor  must  be  discharged  from  the  debt :  neither  of  which 
circumstances  occurred  here,  for  there  was  no  debt  due 
from  the  defendants  to  Hunt  &  Jenkmsan  to  be  assignet^ 
and  if  there  was.  Hunt  &  Jenkinson  were  certainly  not  dis- 


(fl)    1  Bing.  150;    S.C,  7  B. 
Moore,  597. 
(b)  1 C,  M.  &  R.  4M. 


(c)  8  B.  &  C.  395;  S.C.  2 
Mann.  &  R.  353.  And  see  Tdt- 
loch  V,  Harris,  3  T.  R.  180. 
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charged  of  their  debt  to  Jioyd$  &  Co. ;  as  the  defendauts        1838. 


would  ouljr  consent  to  make  the  promise  to  pay  Royds  &  Co. 

on  receiraig  their  guarantee.    HuM  &  Jenkimim  therefore    woA  anothef 

might  have  been  sued  by  jRoycis  &  Co,  the  next  day.    The    ^^  ^rth 

dass  of  cases  therefore  to  which  Cuzim  v.  Ckudley{m),  Israel    aad  oiban. 

?.DoKg/(0s(6)|  and  Scoti  v,  Porchef^c^  belong,  are  not  appli* 

cable.     If  the  defendants  had  become  responsible  to  Roydi 

&  Co.  at  the  request  of  Hunt  8c  Jenkwumf  the  argument 

migbt  have  been  sustainable ;  but  it  is  clear  that  the  defend- 

mts  only  paid  on  the  faith  of  the  guarantee  of  Rofds  &  Co. 

The  order  therefore  was  revoked  by  the  bankruptcy,  and 

the  money  received  by  the  defendants  was  received  to  the 

use  of  the  assignees.     If  the  goods  of  the  bankrupt  had  not 

been  converted  into  money  at  the  time  of  the  bankruptcy, 

it  ia  clear  that  they  would  have  passed  lo  the  assignees. 

So  also  if  they  had  been  converted  into  money  abroad  whilst 

in  the  bands  of  the  foreign  houses.    But  it  will  be  con* 

tended  that  this  was  an  equitable  assignment  of  the  fund,  on 

die  authority  of  Muni  v.  Moriimer  {d).    But  that  was  a 

very  different  case;  for  there  the  defendant  advanced  money 

to  the  bankrupt  on  the  security  of  the  ensuing  payment  by 

die  £aat  India 'Company  to  the  bankrupt  being  made  to 

hhnaelf.    The  earliest  case  on  the  subject  is  Row  v  Davh 

urn  {€)»  where  there  was  an  order  to  pay  a  sum  out  of  a 

particular  fund  i  and  it  was  held  binding.     But  how  can  it 

be  said  that  there  was  an  assignment  of  any  thing  specific 

here^  where  nothing  at  all  is  particubriaed?    The  question 

of  equitable  assignment  was  very  much  considered  in  Car^ 

vaika  v.jBtini(y);  and  it  was  held  there,  under  very  similar 

circamstances,  that  the  order  in  question  did  not  operate  as 

an  equitable  assignment. 

Cnuap^Q^a  coQl^     I.  He  letter  of  September  asth^  First  point 

(a)  3  B.  &  C.  591 ;  S.C.5  D.  Mann.  &  R.  12. 

&  R.  417.  (c)  1  Vea.  sen.  331, 

(6)  1  H.  Bl.  S39.  (/)  4  B.  fc  Ad.  882;  5.  C.  Cm 

(c)  3  Mer.  652.  error)^  1  A.  &  £.  883,  and  1  N. 

Id)  10  B.  &  C.  44:  S.  C.  5  &  M.  700;  in  equity  7  SduXQ9. 
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did  uot  require  a  bill  stamp.  The  origin  of  the  clause  in 
the  55  Geo.  3,  c.  1 84,  was,  that  it  was  found  that  instruments 
charging  a  particular  fund  were  not  bills  of  exchange.  Raw 
V.  Dawson  (a) ;  and  therefore  this  clause  was  framed  to  in- 
clude them.  But  it  never  was  intended  that  an  instrument 
not  payable  to  bearer  or  order,  or  delivered  to  the  payee, 
should  be  considered  as  a  bill  of  exchange.  Negotiable  in- 
struments only  were  contemplated  by  the  act.  The  Court 
cannot  extend  a  clause  which  is  a  charge  upon  the  subject, 
so  as  to  include  parties  like  the  defendants  under  the  terms 
''payee,  or  some  other  person  on  his  behalf.''  The  argument 
on  the  other  side  first  makes  out  the  defendants  to  be  ac- 
ceptors of  the  bill,  and  then  to  be  agents  for  the  payee.  In 
fact  they  were  neither  one  nor  the  other.  The  letter  was  sent 
to  the  defendants  to  keep,  and  it  was  their  duty  to  keep  it 
for  their  own  security;  it  clearly  therefore  was  not  received 
by  them  on  behalf  of  the  payee.  [Littledale  J.  Suppose  a 
man  were  to  write  to  his  banker  and  direct  him  to  pay  100/. 
to  a  third  party,  that  could  hardly  be  considered  a  bill  of 
exchange.  Patteson  J.  Even  if  Royds  &  Co.  might  have 
demanded  the  letter  from  the  defendants,  after  they  had  con- 
sented to  the  terms  of  it,  that  does  not  settle  the  question, 
because  they  could  not  have  demanded  it  without  such 
assent,  and  to  satisfy  the  words  of  the  act  the  delivery  must 
be  at  the  time,  to  the  payee  or  some  one  on  his  behalf.] 
In  Emly  v.  Collins  (6),  the  order  to  pay  a  specific  sum  of 
9,001.  was  given  to  an  agent  of  the  payee.  So  also  in  jPtr- 
bank  v.  Bell{c)f  and  BtUts  v.  Swann{d)f  the  sum  was  spe« 
cified,  and  in  those  two  cases  it  was  payable  to  order,  but 
in  Jones  v.  Simpson  (e),  which  is  more  like  the  present  case, 
where  the  order  was  to  pay  a  sum  not  ascertained,  the  Coiut 
held  it  was  not  a  bill  of  exchange.  Crowfoot  v.  Gurney  {f) 
is  also  in  point,  to  shew  that  this  order  does  not  require  a 
bill  stamp. 


(a)  1  Ves.  sen.  331. 
{h)  6  Made  &  S.  144. 
(c)  1  B.  &  Aid.  36. 
(£0  2  B.  &  B.  78. 


(e)  S  B.  &  C.  318;  S,  C.  3  D» 
&  R.  545. 

(/)  9  Bing.  372. 
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II.  The  defendants  received  5000/.  to  the  use  of  Royds        1838. 
&  Co.,  and  were  bound  to  pay  it  over  to  them.    The  letters    ^S^^"^^^ 

.  HUTCHINSOM 

set  out  in  the  case  shew  an  agreement  between  three  parties,    and  another 
t.  e.  the  bankrupt,  the  defendants,  and  Royds  &  Co.,  by     ijetworth 
which  the  proceeds  of  certain  cargoes  of  the  bankrupt  were     and  others, 
to  be  paid  to  the   defendants,  and  to  be  by  them  paid 
over  to  Royds  &  Co.    The  bankrupt  assented  to  this,  and  Second  point, 
good  consideration,  in  the  forbearance  of  Royds  &  Co.  to 
sue,  may  be  assumed.    The  defendants  assented  to  pay  the 
money  over,  and  on  their  refusal  an  action  would  lie  against 
them,     if  the  bankrupt  had  revoked  the  order  after  this,  it 
would  have  been  a  frauds  if  not  in  law,  certainly  in  equity; 
and  if  he  could  not  revoke,  his  assignees  could  not ;  or,  if 
eidier  he  or  they  could  revoke,  they  never  did.     They  allow 
the  money  to  come  into  the  defendants'  hands,  and  then 
require  it  to  be  paid  to  them.     But  the  money  was  bound 
in  equity  before  it  got  into  the  hands  of  the  defendants. 
This  appears  by  the  recent  case  of  Tibbitts  v.  George  (a) ; 
but  when  it  did  arrive  it  was  money  had  and  received  to  the 
use  of  Royds  &  Co.    On  what  ground  can  it  be  contended 
that  an  action  would  not  lie,  or  wherein  does  the  case  differ 
from  WilUams  v.J3vereit{b)  and  Yates  v.  Bell  (c),  in  which 
cases  it  was  held  that,  if  the  defendants  had  consented  to 
the  appropriation  of  the  money,  and  had  communicated  with 
the  party  in  the  situation  of  Royds  &  Co.,  indebitatus  as- 
sumpsit might  have  been  brought  ?     But  suppose  even  a 
special  declaration  framed  against  the  defendants,  that,  in 
consideration  of  a  certain  cargo  being  consigned  to  them, 
they  undertook  to  pay  over  the  proceeds  to  Royds  &  Co.,  it 
would  be  suflScient  to  aver  that  the  proceeds  were  realized 
by  them.    This  therefore  was  clearly  an  equitable  assign- 
ment.    The  doctrine  of  equitable  assignment  arises  from 
the  principle  of  law,  that  nothing,  but  what  a  bankrupt  is 
equitably  as  well  as  legally  entitled  to,  passes  to  his  as- 
signees; per  Parke  J.,  in  Hunt  v.  Mortimer  {d),  Vacher  v. 

(a)  5  A.  &  £.  107;  5.  C.  6  N.         (c)  3  B.  &  Aid.  643. 
&M.804.  (d)  10  B.  &  C.  44;  S.C.  5 

(6)  14  East,  582.  Mann.  &  R.  13. 
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Cocks  (a).     This  is  illustrated   by  Tibbitis  v.  George  {I 

where  the  insolvent,  before  her  insoWency,  had  assigned  I 

parol  a  debt  due  to  her  from  M.f  and  it  was  held  that  th 

was  an  equitable  assignment,  and  that  the  debt  did  ii< 

pass  to  her  general  assignee.    That  case,  and  Ex  par 

South  (c)  also,   shews  that  it  is  not  necessaiy  thai  tl 

bolder  of  the  fund  should  have  notice  of  the  appropriadoi 

though  if  notice  be  necessaiy,  there  was  notice  here,  ft 

the  case  expressly  finds  that  the  defendants  are  partners  i 

the  foreign  houses,  and  therefore  notice  to  them  would  I: 

notice  to  the  latter.    In  Hodgson  v.  Anderson  (d),  whei 

the  plaintiff  had  made  an  assignment  of  a  debt  and  afte 

wards  revoked  it,  the  Court  decided  against  his  right  to  d 

so;  and  Bayley  J.  said,  **  There  can  be  no  doubt  that 

creditor  has  a  right  to  insist  on  payment  to  himself,  or  f 

such  person  as  he  thinks  fit.    Whether  he  can  retract  s 

order  once  given  it  is  not  necessary  to  decide,  because  I  ai 

of  opinion  that  a  creditor  is  not  at  liberty  to  withdraw  tb 

authority,  provided  there  is  a  pledge  by  the  person  to  whoi 

the  authority  is  given,  that  he  will  make  the  payment  accorc 

mg  to  the  authority."    That  is  just  the  case  here.    Fishi 

V.  Miller  (e)  is  also  a  strong  authority  for  the  defendant 

It  was  cited  to  shew  that  the  appropriation  was  there  mad 

in  respect  of  the  advance  of  500/.,  and  not  in  respect  of  a 

antecedent  debt;  but  that  was  not  the  distinction  m  Carvaih 

V.  Bum  (/),  nor  in  TibbiUs  v.Oeorge  (6),  but  they  proceede 

on  a  different  ground,  that  an  attempt  to  revoke  an  ordc 

made  in  favour  of  a  particular  creditor  was  fraudulent     S 

in  Crowfoot  v.  Gumey  (g),  where  the  bankrupt  assigned  th 

balance  due  to  him  by  a  letter  to  a  creditor  of  his,  it  wa 

held  to  be  an  equitable  assignment  not  revoked  by  the  bani 

ruptcy,  although  the  particular  sum  was  not  ascertained 


(a)  1  B.  &  Ad.  152. 

(6)  5  A.&  E.107;  iS.C  6N. 
&M.  804. 

(c)  3  SwaD8t.  399. 

(iQ  3  B.  &  C.  843;  5.  C.  5  D. 
&R.735. 


(e)  1  Bing.  180. 

(/)  4  B.  &  Ad.  382;  S.  C.  (i 
error),  1  A.  &  £.  883,  and  1 14 
&  M.  700;  in  equity,  7  Sim.  109 

(g)  9  Bing.  372. 
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lo  Bailey  v.  Culverwell  (a)^  the  bankrupt  had  purchased        1838. 

some  skins,  which  he  paid  for  by  bill.    The  bill  was  dis-      ^^^^^^^^ 

honoured,  and  the  bankrupt  thereupon  gave  an  order  to    and  another 

the  broker,  who  held  the  skins,  to  sell  them,  and  apply  the    ,,     ^' 

proceeds  to  payment  of  the  bill.     The  broker  did  not  sell     and  othen. 

the  flkins  before  the  bankruptcy ;  but  it  was  held  that  the 

Yendor  had  an  equitable  claim  upon  them,  not  revoked 

by  the  bankruptcy,  although  it  was  strongly  pressed  by 

Parke  arguendo,  that  the  appropriation  by  the  bankrupt 

was  not  binding,  as  it  had  not  been  communicated  to  the 

purchaser.    Row  ▼.  Dawson  (b)  also  shews  that  an  order 

of  this  kind  does  give  an  equitable  lien.    So  in  Yeates  v. 

Qrroves{f),  where  there  was  an  order  to  pay  A.  out  of  pur- 

diase-money  to  be  received,  it  was  held  that  A.  had  a  lien 

on  the  purchase-money.    Then  the  decision  of  Carvalho 

T.  Bum  id)  in  the  different  Courts,  shews  one  point  to  have 

been  agreed  to  on  all  sides,  viz.  that  an  equity  would  pass 

to  a  third  party  without  the  assent  of  the  holder  of  the  fund; 

and  in  the  Court  of  Chancery  the  party  succeeded  on  his 

equitable  claim,  although,  as  the  action  was  trover  in  a  Court 

of  Law,  it  was  held  that  he  could  not  recover;  and  the  ground 

of  decision  given  by  many  of  the  judges  was,  that  there  did 

not  distinctly  appear  to  be  an  equitable  claim.     But  if  the 

defendants  have  an  equitable  claim,  it  is  absurd  to  say  that 

they  can  be  liable  in  an  action  for  money  had  and  received, 

which  is  an  equitable  action.     The  assent  of  the  holder  of 

the  fund  is  necessary  to  give  a  legal  right,  but  that  is  given 

here  in  fact  by  the  defendants,  as  partners  of  the  foreign 

houses.    The  order  itself  gives  an  equitable  right,  and  that 

is  sufficient  to  prevent  the  money  passing  to  the  assignees, 

as  is  proved  by  Tibbitts  v. George  (e).   It  was  objected  there 

that  no  notice  had  been  given  to  the  holder  of  the  fund,  but 

it  was  said  notice  to  his  attorney  was  sufficient.     How 

(a)  8 B. &C. 448;  S,  C.  2  Mann.  (d)  4  B.  &  Ad.  382;  S,  C.  (in 

&  R.  564.  error),  1  A.  &  £.  883,  and  1  N.  & 

(6)  1  Ves.  sen.  331.  M.  700;  in  equity,  7  Sim.  109. 

(c)  1  Ves.  jun.  280.  (c)  5  A.  &  E.  107;  S.  C.  6  N. 

&M.  804. 
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much  stronger  a  case  the  present  is,  where  the  notice  was 
to  a  partner  of  the  foreign  houses.  It  cannot  be  said  that 
the  Liverpool  house  and  the  foreign  houses  are  distinct^  for 
the  case  expressly  finds  partnership.  Where  that  is  so,  it 
canpot  be  necessary  to  give  notice  to  all  the  members  of  a 
mercantile  firm.  On  the  whole,  whether  this  was  an  equit- 
able assignment  or  a  specific  appropriation,  the  defendants 
were  justified  in  paying  the  money  to  Royds  8c  Co. 


First  point.  Cressfvell,  in  reply.    The  principle  is,  if  an  order  is  made 

on  the  holder  of  a  fund,  giving  a  third  party  an  interest 
in  it,  the  order  amounts  to  a  bill  of  exchange.  If  it  is 
delivered  to  the  holder  of  the  fund,  it  is  to  be  taken 
as  so  delivered  on  behalf  of  the  payee.  In  Sutts  v. 
SuHinn  (a),  the  letter  was  a  request  to  pay  to  *'  H,  or 
their  order,"  but  how  can  the  words  ^'  their  order"  dis- 
tinguish the  case.  If  the  letter  gave  Royds  &  Co.  a  con- 
trol over  the  fund,  it  was  a  bill  of  exchange.  It  is  said 
not  to  be  a  bill  of  exchange,  because  it  was  a  matter  of 
agreement  contained  in  the  difi^erent  letters;  but  the  same 
argument  was  used  in  Firbank  v.  BeU{b),  and  repudiated 
by  Lord  Ellenborough  C.  J.,  who  said  that,  as  respected 
the  bankrupt,  there  was  nothing  with  which  he  was  con- 
nected but  the  simple  order  to  pay.  What  action  could 
have  lain  against  the  defendants  by  Royds  &  Co;,  for  not 

Second  point,  paying  over  the  money  ?     In  order  to  make  the  transfer  of 

a  debt  binding,  according  to  Scott  v.  Porcher  (c),  all  the 
parties  must  agree,  and  to  the  same  agreement.  This 
question  was  much  considered  in  Wharton  v.  Walker  (d), 
and  it  was  there  held  that  the  action  could  not  be  sustained 
against  parties  in  the  situation  of  the  defendants,  unless  the 
debtor  was  discharged  from  his  original  debt.  [Patteson  J. 
In  that  case,  if  the  defendant  had  paid  the  money,  it  would 
have  been  a  good  discharge  as  against  his  landlord,  but  you 


(a)  2  B.  &  B.  78. 
Ih)  1  B.  &  Aid.  36. 


(c)  3  Mer.  652. 

(d)  4B.&C.  163;  S.  C.  6  D. 
&  R.  288. 
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saj  there  might  be  a  revocation,  and  your  argument  goes  to 
shew  that  no  case  of  an  equitable  assignment  is  safe.]     It 
is  submitted  that  if  the  payment  takes  place  before  revoca- 
tion, that  is  a  discharge;  but  if  the  revocation  comes  first, 
there  is  an  end  to  the  liability.    In  Hodgson  v.  Anderson  (a), 
where  the  plaintiff  was  indebted  to  the  Commercial  Bank, 
and  with  the  defendant's  consent  assigned  to  the  bank  a 
debt  due  from  the  defendant  to  himself,  the  Court  held  that 
the  plaintiff  was  bound  by  it,  and  that  he  could  not  revoke ; 
bat  there  the  defendant  had   made  himself  liable  to  the 
bank,  and  was  therefore  discharged  of  his  debt  to  the  plain- 
tiff.   But  here  there  was  no  debt  due  from  the  defendants 
to  Hunt  &  Jenkinsonf  on  the  contrary,  the  balance  seemed 
the  other  way.     There  was  nothing  therefore  that  could  be 
assigned.     It  is  said  also  that  all  the  houses  were  the  same, 
but  there  is  nothing  in  the  case  to  shew  that.     Suppose  one 
of  the  foreign  houses  had  sold  the  bankrupt's  goods  and 
retained  the  proceeds,  and  Royds  &  Co.  had  sued  them,  on 
what  ground  could  they  recover,  the  foreign  house  having 
bad  no  notice  ?     Suppose  again  the  goods  had  remained  in 
specie,  the  order  to  Royds  &  Co.  did  not  affect  the  goods, 
aod  therefore  they  would  have  passed  to  the  assignees,  on 
satisfying  the  Liverpool  house  the  lien  they  had  upon  them. 
It  is  a  burden  therefore  on  the  other  side  to  shew  that,  at 
the  time  of  the  order,  the  goods  were  sold,  and  that  money 
had  and  received  would  lie  then.    It  is  said  that  the  assignees 
never  revoked  the  order,  but  that  is  a  fallacy ;  for  if  A. 
orders  goods  to  be  consigned  to  B.  for  one  purpose,  and 
then  countermands  that  order,  and  directs  him  to  receive 
them  on  another  appropriation,  that  amounts  to  a  distinct 
countermand.     \Patteson  J.   It  would  be  hardly  possible 
for  the  assignees  to  have  prevented  the  goods  coming  to  the 
defendants,  because  they  would  be  probably  remitted  to 
them  under  bills  of  lading,  and  I  should  conclude  from  the 
earlier  part  of  the  case,  that  the  defendants  had  some  lien 
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on  the  goods^  which  shews  the  difficulty  of  revocation  b 

the  assignees.     Coleridge  J.  With  regard  to  the  debt  da< 
Hutch  iMsoif 
and  another    ^™  Hunt  tc  Jenkinson,  if  the  goods  had  been  sold,  ther* 

*•  would  have  been  a  subsisting  debt.]     Not  if  the  goods  bai 

and  o^ers.     been  sold  by  one  of  the  foreign  booses,  because  the  hosse 

are  different,  and  a  commission-house  is  not  responsible  fo 

its  foreign  correspondents,  except  under  a  del  credere  com 

mission.     In  Best  v.  Jrgles  (a),  the  Court  held  there  wa 

no  equitable  assignment,  and  that  decision  explains  awa^ 

many  of  the  cases  cited  on  the  other  side.    In  order  U 

make  an  equitable  assignment,  there  must  be  a  sale  of  ai 

actnal  fund,  and  a  good  consideration  for  it,  as  in  Tibbiit 

V.  OeoTge{b),     But  where  a  mere  authority  to  pay  over  \ 

certain  sum  or  certain  proceeds  is  irrevocable,  there  th< 

position  of  the  parties  to  the  transaction  mast  be  in  som< 

way  changed.     Either  the  original  debt  must  be  discliaiged 

or  time  must  be  given,  otherwise  there  is  no  conaideratioi 

for  the  new  promise.    [Coleridge  J.   How,  in  Crowfoot  v 

Ourney(c)  was  Streather  more  discharged  than  Hunt  i 

here?]     TindalC  3.  seemed  to  consider  that  there  wa 

good  consideration  for  the  transfer,  for  he  observes  "  then 

was  consideration    enough   for  such  an  assignment;  fo 

Tolley,  from  the  time  of  the  order,  appears  to  have  ab 

stained  from  making  any  application  to  Streather,  and  t< 

have  looked  to  Oumey  alone."     Here  it  has  been  sbewi 

that  no  debt  was  due  from  the  defendants  at  that  time. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judg 
ment  of  the  Court.— -There  are  two  questions  in  thia  €»»e 
first,  whether  the  letter  of  Hunt  &  Jenkimon  to  the  defend 
ants,  of  the  date  of  September  28, 1831,  required  the  stam] 
imposed  by  55  Geo.  3,  c.  184,  as  an  order  for  the  paymen 
of  money;  if  it  did,  then  it  was  not  admissible  in  evidence 

(a)  S  C.  &  M.  394.  (c)  9  Bing.  873. 

(b)  5  A.  &  E.  107;  S.  C.  6  N. 
&M.804. 
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and  as  that  letter  was  the  authority  for  paying  the  6000/.  to 
Itoyds  &  Co.,  there  must  be  judgment  for  the  plaintiffs :    „ 
secondy  supposing  that  letter  did  not  require  a  stamp  as  an    aod  aoother 
order  for  the  payment  of  money,  whether  the  authority  con-    hbtwortk 
tained  in  it  was  revoked  by  the  bankruptcy  of  Huni  and    w^  others, 
the  notice  from  the  assignees ;  if  it  was  so  revoked,  in  that 
case  also  there  must  be  judgment  for  the  plaintiffs.     As  to  First  point. 
the  first  question,  the  clause  in  the  schedule  of  55  Geo.  9, 
c.  184,  applicable  to  this  is: — "All  bills,  drafts  or  orders, 
for  the  payment  of  any  sum  of  money  out  of  any  particular 
fund,  which  may  or  may  not  be  available,  or  upon  any  con- 
dition or  contmgency,  which  may  or  may  not  be  performed 
or  happen,  if  the  same  shall  be  made  payable  to  the  bearer 
or  to  order,  or  if  the  same  be  delivered  to  the  payee  or  some 
other  person  on  his  behalf.''    Then,  in  determining  whether 
it  be  an  order  for  the  payment  of  money  within  the  meaning 
of  the  schedole,  the  first  thing  to  be  considered  is,  whether, 
as  it  is  not  an  order  to  pay  a  distinct  sum  of  money,  but 
only  the  proceeds  of  funds,  provided  they  do  not  exceed 
5000/.,  it  falls  within  the  act.    In  Jones  v.  Simpson  (a)  where 
the  order  was  to  sell  certain  goods,  which  were  stated  to  be 
of  about  the  value  of  £000/.,  and  to  pay  the  proceeds,  the 
Court  was  quite  clear  that  it  did  not  fall  within  the  descrip- 
tion in  the  schedule  as  to  the  liability  to  stamp  duty,  be- 
cause there  was  no  sum  mentioned  on  which  the  duty  could 
attach ;  and  if  the  question  in  this  case  had  arisen  upon  the 
letter  of  23d  September,  in  which  there  is  no  precise  sum 
mentioned,  that  letter,  according  to  the  case  of  Jones  t. 
Simpson  (a),  just  mentioned,  would  not  have  required  any 
stamp;  but  in  the  letter  of  the  S8th  September,  1831,  there 
is  a  sum  of  5000/., which  may  be  paid;  and  though  it  might 
not  necessarily  be  so  much,  yet,  as  in  the  schedule  as  to  in- 
land bills,  a  duty  is  imposed ''  where  the  total  amount  thereby 
made  payable  shall  be  specified  therein,  or  can  be  ascer- 
tained therefrom,^'  we  think  that  the  case  arising  out  of 
the  letter  of  the  28th  September  differs  from  Jones  v.  Simp- 

(a)  3  B.  &  C.  318;  S.  C.  3  D.  &  R.  545. 
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son  (a),  and  that  if  ou  other  accounts  it  be  an  order  for  the 
payment  of  money  vvithin  the  meaning  of  the  schedule,  a 
stamp  duty  in  respect  of  5000/.  would  attach  upon  it.  But 
the  schedule  as  to  orders  for  payment  of  money  requires, 
that  in  order  to  make  a  stamp  necessary  they  should  be 
made  payable  to  the  bearer,  or  to  order,  or  be  delivered  to 
the  payee  or  some  person  on  his  behalf.  In  the  cases  of 
JEmly  V.  Collins  (6),  Firbank  v.  Bell  (c),  Butts  v.  Swann  (d), 
no  question  was  made  as  to  these  qualifications,  nor  was  it 
necessary;  for  in  Emly  v.  Collins  (0)  the  order  was  deli- 
vered to  an  agent  of  the  payee ;  in  Firbank  v.  Bell  (c)  the 
order  appears  to  have  been  delivered  to  the  payee,  inasmuch 
as  the  payee  is  stated  to  have  sent  a  copy  to  the  person  to 
whom  the  order  was  addressed ;  and  in  Butts  v.  Swann  (d) 
the  order  was  made  payable  to  order.  But  the  present 
letter  does  not  make  the  money  payable  to  the  bearer  or  to 
order,  and  is  not  delivered  to  the  payee.  Then  is  this  docu- 
ment delivered  to  any  person  on  behalf  of  the  payee  within 
the  meaning  of  the  schedule?  Now  the  letter  containing 
the  authority  to  pay  is  delivered  to  the  defendants ;  and  then 
is  that  a  delivery  to  them  on  behalf  of  the  payees,  Messrs. 
Royds  &  Co.  ?  So  far  it  is  a  delivery  to  the  defendants  for 
the  benefit  of  the  payees,  and  the  defendants  may  be  trustees 
for  them  :  but  it  was  not  meant  that  the  defendants  should 
hand  over  the  document  to  the  payees ;  they  were  to  act 
upon  it  as  they  might  think  right,  and  according  to  what 
was  expected  they  should  do ;  but  when  they  did  not  act 
upon  it  by  any  promise  or  undertaking,  that  did  not  consti- 
tute a  delivery  of  the  document  itself  to  the  payees,  but  the 
defendants  were  to  keep  the  document  themselves,  not  as 
agents  to  the  payees,  but  for  their  own  security,  to  prove, 
when  they  should  pay  the  money,  that  it  was  by  authority  of 
the  persons  who  gave  the  order  that  they  had  done  so.  llie 
giving  the  undertaking  by  the  defendants  to  Messrs.  Royds 
&  Co.  could  not  be  coupled  with  the  letter  of  Hunt  &  Jen- 

{a)  2  B.  &  C.  318;  S.  C.  3  D.  (c)  1  B.  &  Aid.  36. 

&  R.  545.  (d)  2  Brod.  &  Bing.  78. 

(6)  6  M.  &  S.  144. 
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kinsoH  to  the  defendants,  so  as  to  make  a  stamp  necessary,         1838. 

because  the  question  of  a  stamp  must  be  decided  by  the       '^^v-^^ 

instrument  when  it  is  first  issued,  and  not  by  what  may  hap-    ^q^  another 

pen  afterwards.      And  we  think  that  the  delivery  to  the     „    ^' 

.  .  Heyworth 

payee,  or  some  person  on  his  behalf,  means  a  delivery  either  and  others, 
personally  to  the  payee,  or  to  some  agent  or  representative 
of  his,  and  does  not  mean  the  person  to  whom  the  order  is 
addressed ;  and  consequently  this  document,  which  is  ad- 
dressed and  sent  to  the  defendants,  is  not  such  an  instrument 
as  under  the  part  of  the  schedule  in  question  requires  a 
stamp.  Then,  having  come  to  the  conclusion  that  this  Second  point. 
document  did  not  require  the  stamp  contended  for,  the  re- 
maining question  is,  whether  the  authority  to  pay  to  the 
extent  of  5000/.  was  countermanded  by  the  bankruptcy  of 
Hunt  &  JenkinsoHf  and  the  notice  from  the  assignees  ?  If 
the  case  had  stood  merely  upon  the  authority  in  the  letter 
of  the  28th  September,  without  more,  and  the  defendants  and 
Sunt  &  Jenkinsofi,  or  Messrs.  Royds  &  Co.,  had  not  done 
any  thing  more,  and  the  money  had  been  paid  upon  it,  we 
think  the  authority  to  pay  would  have  been  revoked  by  the 
bankruptcy  and  the  notice  from  the  assignees:  but  that  is  not 
the  state  of  things  as  they  exist,  and  the  whole  of  the  circum- 
stances must  be  considered.  The  first  document  is  the  let- 
ter of  2drd  September,  1831,  by  Hunt  &  Jenkinson,  to  the 
defendants,  authorizing  them  to  pay  money  to  Messrs.  Royds. 
Upon  the  receipt  of  this,  the  defendants  write  to  Hunt  & 
Jenkinson  a  letter,  which  they  either  had  sent  or  proposed 
to  send  to  Messrs.  Royds,  but  Hunt  &  Jenkinson  think  it 
is  not  satisfactory,  and  they  return  it  to  the  defendants,  and 
revoke  the  authority  contained  in  the  letter  of  the  2dd  of 
September,  and  send  the  letter  in  question  of  the  28th  Sep- 
tember, which  they  wish  to  be  acted  upon ;  and  the  de- 
fendants, upon  receipt  of  that,  write  to  Messrs.  Royds,  giving 
an  undertaking  to  comply  with  the  letter  of  Hunt  and  Jen- 
fdnson  on  being  guaranteed  by  Messrs.  Royds:  and  then  in 
answer  Messrs.  Royds  &  Co.  give  the  defendants  the  gua- 
rantee which  they  asked  for.     It  appears,  therefore,  that  all 
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the  three  parties,  i.  e.  Hunt  &  Jenkimon  as  one  of  the 
parties,  the  defendants  as  another,  and  Royd$  &  Co.  a  thirds 
all  concurred  in  the  arrangement ;  and  that  Hunt  SaJeukinson 
were  aware  that  the  defendants  meant  to  require  the  gua- 
rantee of  Messrs.  Royds,  inasmuch  as  the  defendants'  letter 
to  Messrs.  R<yds  of  the  ^d  of  September,  requiring  the 
guarantee,  was  contained  in  the  letter  of  that  date  from  the 
defendants  to  Huni  &  Jenkinson.  It  appears,  therefore, 
on  the  whole,  that  Hunt  &  Jenkimon  being  indebted  to 
their  bankers,  Messrs.  Royds  and  Co.,  and  in  the  common 
course  of  things  expecting  further  advances  or  else  a  for* 
bearance  of  pressure  for  the  payment  of  what  was  due,  au- 
thorize  the  defendants  to  pay  money  out  of  certain  funds  to 
the  extent  of  5000/.  to  Messrs.  Royds  in  liquidation  of  the 
whole  or  part  of  their  debt,  the  defendants  give  to  Messrs. 
Royds  an  undertaking  to  do  so,  but  conditionally  that 
a  guarantee  of  indemnity  shall  be  given  by  them,  which 
guarantee  Messrs.  Royds  do  give,  and  accept  the  under- 
taking of  defendants.  The  whole  of  this  taken  together 
appears  to  us  to  constitute  an  appropriation  of  funds  to  the 
extent  of  5000/.  to  Messrs.  Royds,  or  else  to  an  equitable 
assignment  of  these  funds ;  but  whether  it  be  an  appropria- 
tion of  funds  or  an  equitable  assignment,  it  is  not  in  either 
case,  in  our  opinion,  revoked  by  the  bankruptcy  of  Hunt. 
But  it  is  contended,  by  the  plaintiffs,  that  an  arrangement 
of  this  sort  ought  to  form  part  of  the  original  transaction. 
But  there  does  not  appear  any  original  transaction  to  which 
this  can  be  referred,  the  dealing  between  Hunt  &  Jenkin- 
son  and  the  defendants  began  twelve  years  before  1831, 
when  it  began  between  Messrs.  Royds  and  Hunt  &  Jen" 
kinson  does  not  appear;  but  the  dealing  of  HufU  8c  Jen- 
kinson  with  these  respective  houses  had  been  quite  distinct, 
and  had  nothing  to  do  with  each  other ;  the  transaction  in 
question  was  the  first  in  which  all  the  parties  were  originally 
concerned.  It  is  said  there  is  no  consideration  for  this  ar- 
rangement, but  we  think  there  is,  for  Hunt  &  Jenkmson 
were  indebted  to  Messrs*  Royds  in  upwards  of  5000/.,  and 


AFTER  MICHAELMAS  TERM,  II  VICT. 

the  latter,  on  receiving  this  contingent  security  for  5000/.,  of 
the  probability  of  realizing  which  they  would  no  doubt  in- 
quire^ would  be  more  inclined  to  give  additional  credit  to 
Hunt  &  Jenkinson,  and  the  latter  would  be  less  likely  to 
be    proceeded  against  for  the  recovery  of  the  money  by 
Messrs*  Royds  &  Co.    Then  it  is  said,  that  the  defendants 
did  not  pay  this  money  on  the  authority  of  HutU  8&  JenkiiP' 
son,  but  on  the  guarantee  of  Messrs.  Royds ;  but  though 
they  would  not  have   paid   it  without   the  guarantee  of 
Messrs.  Royda,  they  paid  it  principally  on  the  authority  of 
Messrs.  Huni  &  Jenhinson,  and,  in  fact,  they  paid  it  on 
both  together*     It  is  said  also,  that  as  to  some  of  the  cases 
there  was  a  specific  ascertained  debt,  to  which  the  appro- 
priation or  assignment  of  the  funds  was  to  be  applied.    But 
ve  think  it  not  necessary  that  the  debt  to  which  the  appro- 
priation was  to  be  made  should  be  ascertained.    The  funds 
to  be  appropriated  were  not  to  exceed  5000L,  and  if  the  debt 
due  to  Royds  was  less,  the  money  to  be  paid  to  them  would 
be  less;  but  it  can  make  no  difference  whether  the  debt  due 
to  Royds  was  a  specific  sum  of  1000/.  or  any  indefinite  sum, 
but  so  that  whatever  their  debt  was,  they  should  get  no 
more  than  5000/.     A  great  many  cases  have  been  cited  on 
the  argument,  and  we  may  refer  to  Row  v.  Dawson  {a)f 
Yeales  ▼•  Groves  (b)^   Fisher  v.  Miller  {c),  Hodgson  v.  An^ 
darson{d),   Wharton  ?.  Walker  {e),  Fairlie  v.  Denion(f), 
Bailey  v.  Culverwell  (g).  Hunt  v.  Mortimer  (A),  Crowfoot  v. 
Gumey  (i),  Tibbitts  v.  George  (k),  Smth  v.  Smith  (/),  Wil- 
Hams  V.  Everett  (i?i),  Carvalho  v.  Bum  (/i),  Scott  ?.  Por* 
cher  (o).     Not  indeed  that  any  of  these  cases  are  precisely 
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(a)  1  Vcsey,  831. 
(6)  1  Vesey,  juD.  S80. 

(c)  1  Bing.  150. 

(d)  3  B.  &  C.  842;  S.  C.  5  D. 
&  R.  735. 

(e)  4  B.  &C.  163;  S.C.  6  D. 
&R.  888. 

(/)  8  B.  &  C.  395;  S.  C.  2 
Mann.  &  R.  353. 

(^)  8B.&C.44B;  5.C.2Manii. 
&R.  564. 


(A)  10  B.&  C.  44;  S.  C  5  MaoD. 
&R.  IS. 

(i)  9  Bing.  372. 

(k)  5  A.  &E.  107;  S.C.  6N. 
&  M.  804. 

(/)  2  Cro.  &  Mees.  231. 

(m)  14  East,  582. 

(n)  4  B.  &  Ad.  382. 

(6)  3  Mer.  652 ;  1  A.  &  E.  883; 
S.C.  IN.  &M.  700. 
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the  same  as  the  present ;  but  the  principles  on  ^vhich  they 
were  decided  we  think  apply  to  the  view  we  have  taken  of 
this  case.    In  Carvalho  v.  Burn,  first  in  this  Court,  4  B. 
&  Ad.  d8'i|  and  afterwards  in  the  Exchequer  Chamber  (a), 
the  assignees  of  the  bankrupt  were  held  entitled  to  recover 
under  circumstances  bearing  some  resemblance  to  this ;  but 
that  was  an  action  of  trover  for  goods,  and  the  two  Courts 
of  Law  held  that  the  assignees  had  the  legal  property  in  the 
goods,  leaving  the  equitable  rights  of  the  parties  to  be  con- 
sidered in  a  Court  of  Equity ;  and  in  the  same  case  (6)  the 
Vice-Chancellor,  on  demurrer  to  a  bill  in  equity,  seems  to 
have  considered  that  the  defendant  at  law,  who  stood  in 
the  same  situation  as  the  defendants  here,  was  entitled  to 
the  benefit  of  the  arrangement  against  the  assignees  of  the 
bankrupt;  and  that  decision  of  the  Vice-Chancel lor*s  was 
afterwards  confirmed   by  the   Lords  Commissioners.     In 
the  case  of  Scott  v.  Porcher  (c).  Sir  Wm.  Grant,  Master  of 
the  Rolls,  says,  '^  the  case  is  stripped  of  almost  every  cir- 
cumstance that  has  ever  been  relied  upon  as  constituting  an 
irrevocable  appropriation ;"  and  amongst  other  things  there 
had  been  no  communication  made  by  Porcher  (who  stood 
in  the  same  relative  situation  as  Royds)  of  the  directions 
that  had  been  given ;  but  here  every  thing  has  been  done 
that  could  be,  and  it  seems,  from  the  whole  remarks  made 
by  the  Master  of  the  Rolls,  that  under  circumstances  like 
the  present  he  would  have  been  of  opinion  with  the  defend- 
ants.    Upon  the  whole  of  this  case  then,  we  are  of  opinion 
that  a  nonsuit  should  be  entered. 

Nonsuit  to  be  entered. 


(a)  1  A.  &  £.  883. 
(6)  7  Sim.  109. 


(c)  3  Mer.  652. 
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Dangerfield  V.  Thomas.  Friday , 

Nov,  30th, 

Debt  on  bond  for  1250/.,  bearing  date  the  25th  August,  To  debt  on 

3836.     Plea;    that  on  the  20th  January,  1836,  a  fiat  of  ^n^j'^aJ^g^^^^ 

Imokruptcy  issued  against  the  plaintiff,  and  that  by  reason  ed  that  a  fiat 

of  the  premises  his  assignees  had  become  entitled  to  the  ^^^  Usaed^  ^^ 

debt  in  the  declaration  mentioned.  against  the 

T>      1-      -  I        •    4*  I      .      I  /.    I        1  •     'iv  plaintiff,  under 

Keplication ;  that  before  the  bankruptcy  of  the  plawtm  v^hich  certain 

and  fiat,  by  indenture  of  the  1st  September,  1835,— made  P€«ons  had 

■^  been  appoint- 

lietween  the  plaintiff  and  J.  A.  Gardiner  and  M.  Elgie,  ed  his  assig- 
surviving  executors  of  John  Jllcott,  and  reciting  that  the  J!^"^  ^f*' 
plaintiff  was  indebted  to  them  in  1580/.  upon  a  cognovit,  the  premises 
and  80/.  for  costs ;  and  that  by  a  certain  bond,  namely,  the  ^^^^  entitled 
bond  declared  upon,  the  defendant  had  become  bound  to  to  >ue  upon 
the    plaintiff  in    1250/.,   conditioned   for  the  payment  of  pUcation,  that 
625/.,— the  plaintiff  assigned  to  them  the  said  bond  and  all  ^y  »"  '"^i^?"- 

,  .  lure,  reciting 

his  interest  therein,  as  a  further  security  for  the  1660/.  due  the  plaintiff  to 
to  them,  subject  to  a  proviso  for  redemption  on  payment  of  ^^^^  per-^** 
the  l660/.  on  the  1st  March  then  next  ensuing;  that  they  sons  upon  a 
were  appointed  the  plaintiff's  attornies  to  sue  on  the  bond ;  ^^^  than"the 
that  the  defendant,  before  the  plaintiff  became  a  bankrupt,  f™^""^  "^  ^^® 
and  before  the  issuing  of  the  fiat,  had  notice  of  the  assign-  plaintiff  had 
ment;  that  plaintiff  did  not,  on  the  said  1st  March,  pay  to  u^**§"^,?* 
J.  G.  and  M.  E.  the  l660/. ;   and  that  at  the  commence-  as  a  further 

•  •   • 

ment  of  the  present  action  there  was  owing  to  them  800/. —  rprovwo  for 
a  sum  exceeding  the  amount  due  upon  the  bond;  and  that  redemption; 
the  action  was  prosecuted  in  the  plaintiff's  name  at  their  balance  of  the 

instance,  and  for  their  sole  benefit.  ^®**^  rcmain- 

o        •  t   1  I         1  •     'irt     1  ing  unpaid  was 

Special  demurrer,  on  the  ground,  1,  that  plaintiff  had  not  larger  than 

the  amount  of 
such  bond ;  and  that  the  action  was  brought  for  their  benefit : — Held,  on  special  demur- 
rer, 1.  That  the  plaintiff  was  not  bound  to  make  profert  of  the  indenture.  8.  That  the 
replication  was  right  in  setting  out  facts  to  shew  in  what  way  the  bond  was  prevented 
from  Testing  in  the  bankrupt*s  assignees,  and  that  it  was  not  bad  for  argumentativeness 
in  not  traversing  that  the  bond  did  vest  in  them.  3.  That  although  the  bond  was  stated 
to  have  been  given  only  as  a  further  security,  and  there  was  a  proviso  for  its  redemp^ 
tion  on  payment  of  the  debt,  the  bankrupt  had  no  possibility  of  interest  to  pass  to  his 
assignees,  as  the  balance  of  the  unpaid  debt  exceecled  tlie  amount  of  the  bond,  and  it 
did  Dot  appear  that  any  other  valuaole  security  bad  been  given. 
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brought  the   indenture  mentioned  in  the   replication  into 

Court,  or  made  any  profert  thereof,  or  alleged  any  excuse 
jjangerfielb 

V,  for  not  having  done  so.      2.  Also,  that  plaintiff  bad  not 

rp 

uoMAs.  confessed  and  avoided,  or  traversed,  any  of  the  matters  of 
fact  set  forth  in  the  plea,  and  that,  for  any  thing  appearing 
in  the  replication,  the  plaintiff  left  it  uncertain  whether  he 
intended  to  admit  or  deny  that  the  debt  mentioned  in  the 
declaration  passed  to  the  assignees  appointed,  as  in  the  plea 
mentioned.  3.  Also  that  the  plaintiff,  by  the  replication, 
attempted  to  put  in  issue,  to  be  tried  by  the  country,  mere 
inference  and  matter  of  law,  namely,  whether  the  debt  in 
the  declaration  mentioned,  by  means  of  the  bankruptcy  of 
the  plaintiff  and  the  appointment  of  .assignees  in  the  plea 
mentioned,  became  legally  vested  in  such  assignees,  the 
same  replication  admitting  all  the  facts  stated  in  the  plea* 
4.  Also  that  the  replication  was  argumentative,  and  no  cer- 
tain issue  could  be  taken  thereon,  and  was  in  other  respects 
insufficient,  8lc.  &c. 

The  following  statement  was  given  of  the  points  intended 
to  be  argued : — 

For  the  plaintiff: — 1.  That  the  replication  was  good, 
because  it  was  shewn  therein  that  the  plaintiff  assigned  the 
bond  debt  sought  to  be  recovered,  for  a  valuable  considerar 
tion,  before  his  bankruptcy;  and  that  the  amount  of  the 
debt,  as  a  security  for  which  the  bond  was  assigned  by  him 
as  therein  mentioned,  greatly  exceeded  the  amount  due 
upon  the  bond ;  and  that  it  was  shewn  that  the  assignees  of 
the  plaintiff  under  the  fiat  could  take  no  beneficial  interest 
in  the  debt  sued  for,  and  that  therefore  the  action  vraa  coi^ 
rectly  brought  in  the  name  of  the  plaintiff  for  the  benefit  of 
the  assignee  of  the  bond.  £.  That  profert  of  the  indenture 
was  unnecessary,  inasmuch  as  it  appeared  that  be  was  not  the 
party  entitled  to  the  indenture  or  to  the  possession  thereof, 
or  that  the  same  was  left  in  his  possession  or  pow^* ;  and 
because  the  statement  of  the  indenture  was  merely  matter 
of  inducement  and  collateral  to  the  cause  of  action. 

For  the  defendant : — That  the  debt  secured  by  the  bond 
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declared  on  was  not  assignable ;  and  that,  notwithstanding         1S38. 
tbe  deed  of  assignment,  it  remained  vested  in  the  plaintiflf  at 
his  bankruptcy,  and  was  afterwards  transferred  to  his  as*  v. 

siguees  under  the  fiat.    The  defendant  relied  ako  on  the      Thomas, 
special  causes  of  demurrer  assigned. 

Swann,  in  support  of  the  demurrer.    The  plaintiff,  by 
the  replication,  identifies  himself  in  interest  with  the  as- 
signees under  the  indenture,  and  if  it  were  not  for  the  inden- 
ture, he  could  not  maintain  this  action ;  he  should  there- 
fore have  made  profert  of  the  indenture :  Com.  Dig.  tit. 
Pleader  (O  1).     Secondly,  the  replication  is  argumentative : 
it  should  have  traversed  the  allegation  in  the  plea,  that  the 
debt  passed  to  the  assignees  under  the  bankruptcy.    Lastly, 
it  is  not  shewn  that  the  plaintiff's  bankruptcy  is  not  an 
answer  to  this  action.     In  Winch  v.  Keely  (a),  which  may 
be  cited  for  the  plaintiff,  it  was  decided  that  the  assignor  of 
a  debt,  who  has  become  a  bankrupt,  may  sue  the  debtor 
for  the  benefit  of  the  assignee ;  but  that  was  on  general  de- 
murrer.    If  the  plaintiff  *s  bankruptcy  be  not  an  answer  to 
this  action,  it  must  be  because  he  has  assigned  all  possi- 
bility of  beneficial  interest  in  the  debt ;  for  in  Carvalho  v. 
Bum  (jb)  it  is  laid  down  by  Littledale  J.,  in  delivering  the 
judgment  of  the  Court  that,  if  at  the  time  of  the  bank- 
ruptcy the  bankrupt  possess  a  possibility  of  interest,  from 
which  a  benefit  to  his  creditors  may  result,  the  whole  of  the 
snbject-matter  in  which  he  has  such  interest  would  pass  to 
his  assignees.  This  doctrine  was  recognized  by  Tindal  C. J. 
in  Leslie  v.  Guthrie  (c).     Here  there  was  a  proviso  for  re- 
demption of  the  bond,  and  the  assignment  of  the  bond  was 
only  for  further  security,  so  that  the  assignees  of  the  bank* 
rapt  would  take  the  legal  estate.   There  was  clearly  a  possi* 
bility  of  interest  to  the  creditors,  so  that  the  assignees  under 
the  bankruptcy  would  have  a  right  to  have  an  Account  taken 

(a)  1  T.  R.  619.  &  M.  700. 

{h)  4  B.  &  Ad.  882;   affirmed         (c)  1  Bing.  N.  C.  09r. 
inerror,  1A.&E.883;  iS.C.  IN. 
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1838.         in  equity,  to  know  what  the  other  securities  for  the  debt 

^  ^"^^^^^^      due  to  Gardiner  and  Elgie  had  produced,  and,  even  if  the 
Dangbrfield  or/' 

V.  unpaid  amount  of  debt  exceeded  the  value  of  the  bond, 

Thomas.       ^j^^y  would  be  entitled  to  have  the  bond  back  on  payment 
of  such  amount. 

J2.  F.  Richards,  contr^.  It  was  not  necessary  for  the 
plaintiflf  to  make  profert :  he  has  no  interest  in  the  inden- 
ture, and  has  no  right  to  its  possession.  Many  cases, 
similar  to  the  present,  where  profert  is  dispensed  with, 
are  collected  in  1  Wms.  Saund.  9  a,  n.  1.  Besides,  the 
indenture  passed  an  equitable  interest  only:  it  was  the 
assignment  of  a  mere  chose  in  action ;  and  profert  of  such 
a  deed  in  a  court  of  law  cannot  be  more  requisite  than  of 
a  deed  operating  under  the  Statute  of  Uses.  [Lord  Den- 
man  CJ.  We  think  that  is  an  answer.]  Secondly,  If  the 
replication,  instead  of  setting  out  the  special  facts,  had 
denied  that  the  bankrupt's  assignees  were  possessed,  it 
would  have  been  a  mere  traverse  of  a  virtute  cujus.  [Lord 
Denman  C.  J.  We  think  it  good  on  that  point.]  Thirdly, 
Winch  V.  Keeley  (a)  and  Dean  v.  James  (6)  are  neither  of 
them  distinguishable  in  principle  from  the  present  case. 
The  bankrupt's  assignees  could  have  no  interest  in  the  bond; 
the  amount  of  which  is  expressly  alleged  to  be  less  than  the 
unpaid  balance  of  the  debt  for  which  it  was  assigned. 

Stbann,  in  reply.  Profert  of  a  deed  is  necessary,  though 
it  may  be  merely  collateral,  and  though  no  interest  is 
claimed  under  it :  Com.  Dig.  tit.  Pleader  (O  7). 

Lord  Denman  C.J. — The  plaintiiF  is  entitled  to  judg^ 
ment.  The  objection  to  the  replication,  that  it  does  not 
traverse  the  averment  in  the  plea  of  the  bond  debt  vesting 
in  the  bankrupt's  assignees,  is  untenable.  The  replication 
in  that  form  would  have  left  all  the  defendant's  facts  uncon- 
tradicted, and  would  not  have  shewn  in  what  way  the  debt 
was  prevented  from  vesting  in  them ;  whereas,  in  the  pre- 

(a)  1  T.  R.  619.  (6)  1  A.  &  E.  809,  d;  5.  C.  1  N.  &  M,  393. 
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sent  form,  it  clearly  appears  that  the  debt  did  not  so  vest,         1838. 

because  they  could  have  no  beneficial  interest  in  it.     There  ^  ^"^^^^^ 

.  Dangerfield 

was  no  necessity  for  the  plamtiiF  to  make  profert  of  the  in-  v. 

deoture,  by  which  the  debt  was  assigned;  for  the  assignees 
under  the  indenture  are  the  parties  who  have  the  interest  in 
that  instrument  adversely  to  the  plaintiff.     With  regard  to 
the  general  question,  the  assignment  effected  a  complete 
transfer  of  the  plaintiff's  interest  in  the  debt ;  and  although 
it  is  stated  to  have  been  made  for  a  "  further  security,"  yet 
it  does    not  appear  that  there   was   any  other  valuable 
security,  such  as  a  mortgage  of  land.     It  might,  on  that 
supposition,  have  been  necessary  to  shew  that  the  former 
security  had  failed ;  but  the  actual  case  on  the  record  dis- 
closes a  mere  personal  and  money  transaction,  and  nothing 
more. 

Patteson  J. — I  am  of  the  same  opinion.    The  plea, 
after  averment  of  the  plaintiff's  bankruptcy  and  of  the  ap- 
pointment of  assignees,  adds,  that  they,  *'  by  reason  of  the 
premises,"  became  entitled  to  the  bond  debt  in  question :  so 
that  if  the  replication  bad  been  framed,  as  it  is  contended 
for  the  defendant  it  ought  to  have  been,  it  would  have  tra- 
versed  the   virtute   cujus — a  mere  inference  of  law,  and 
would  have  admitted  all  the  facts  constituting  those  pre- 
mises.    As  now  firamed,  however,  it  alleges  other  facts, 
which  shew  in  what  manner  the  bankrupt's  original  interest 
in  the  bond  was  prevented  from  passing  to  his  assignees. 
The   objection,    that  there  should   have   been   profert  of 
the   indenture,  would   have   been   well   founded,  if  there 
could   be   in  law  an    assignment  of  a  chose  in  action, 
the  assignees  of  which  were  the  parties  suing  on  it.     But 
here  the  assignor  is  the  plaintiff,  and  the  indenture  is  not 
the   foundation  of  the  action,  but  is  mentioned  by  way  of 
inducement  only,  to  shew  that,  notwithstanding  his  bank- 
ruptcy^ he  is  entitled  to  sue.     It  is  said  that  profert  should 
have  been  made,  because  the  plaintiff  sues  for  the  benefit 
of  those  to  whom  the  bond  was  assigned,  and  that  he  is 
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1838.         identified  with  them :  but  they  are  not  the  plaiotiffs  on  tb< 
yy  record^  and  they,  and  not  he,  must  be  taken  to  have  custody 

V,  of  the  indenture.     With  respect  to  the  general  question,  i 

appears  that  the  bond  was  assigned  to  secure  a  debt  muci 
larger  than  the  amount  of  the  bond,  and  that  the  balance  o 
the  debt  remaining  unpaid  is  also  larger  than  such  amount 
so  that  there  could  be  no  possibility  of  benefit  to  arise  froo 
the  bond  to  the  bankrupt's  estate,  unless  other  valiaabl 
securities  had  been  given  for  the  same  debt.  But  the  onl 
other  security  disclosed  is  a  judgment,  which  is  a  mere  per 
sonal  matter*  and  the  transaction  itself  appears  to  have  beei 
wholly  a  money  transaction. 

Williams  J. — 1  cannot  understand  why  the  plaintii 
should  be  called  upon  to  make  profert  of  the  indenture 
The  assignment  effected  by  it  was  no  part  of  his  title  at  lav 
to  maintain  this  action,  which  is  brought  upon  the  origina 
bond.  It  has  been  said  that  bis  interest  in  the  bond  wu 
not  completely  transferred,  but  that  a  residue  still  remained 
in  him  for  the  benefit  of  his  estate.  1  cannot  conceive 
what  interest  could  remain,  as  the  bond  was  of  much 
smaller  amount  than  the  debt  for  which  it  was  assigned. 

CoLERi  D6E  J^ — It  has  uot  been  denied  that  the  general 
rule  is  not  to  require  profert  except  when  an  instrument 
ought  properly  to  be  in  possession  of  the  party  pleading  it; 
but  it  is  contended  that  the  present  case  is  not  within  the  rule, 
because  the  plaintiff  is  identified  in  interest  with  tlie  parties 
entitled  to  possession  of  the  indenture,  as  he  is  suing  for 
their  benefit.  Now,  so  far  from  that  being  the  case,  their 
interest  in  the  indenture  is  adverse  to  his :  be  take8  nothing 
by  it,  and  he  is  the  plaintiff  upon  the  record. 

Judgment  for  the  plaintiff. 
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1838. 

The  Queen  v.  William  Hale,  D.D.,  Prebendary  of         Thursday, 

St.  Paul's.  •^""and*''^' 

J.  ALFOURD  Seijt,,  in  Trinity  term  last,  had  obtained  a  December  itt, 
rule,  calling  upon  the  defendant  to  shew  cause  why  a  man-  i.  The  Court 
clamus  should  not  issue,  to  grant  to  the  master,  wardens  and  rule  for^a  man- 
commonalty  of  freemen  of  the  Clothworkers'  Company,  or  ^^^^^  to  the 
their  trustees,  a  licence  to  dig  five  acres  of  brick  earth  in  the  manor  to  com- 
copyhold  premises  of  the  manor  of  Islington,  on  payment  of  P^^  him  to 

'^'^  '^  o  r  ^  grant  a  licence 

the  accustomed  sum  of  21/.  for  every  such  acre;  and  also  for  a  tenant  to 
another  rule  for  a  mandamus  to  the  defendant,  to  grant  a  f^f  ^e  u^^^ 
licence  to  the  same  Company,  or  their  trustees,  to  demise,  of  makmg 

bncKs  there 

for  a  term  of  forty  years,  one  piece  of  ground,  parcel  of  the  y^[j^^  '^^  ^vi- 

said  manor;  and  also  to  demise,  for  a  term  of  twenty-one  denceofany 

custom  to 

years,  another  piece  of  ground,  parcel  of  the  same  manor,     grant  such 
By  the  affidavits  on  which  the  rule  was  obtained,  it  ap-  ^i<^®"<^^3'  ^^ 

•^  ^        '  "^    cept  that  they 

peared  that  the  Clothworkers'  Company  were  seised  of  cer-  had  frequently 
tain  copyhold  tenements  of  the  prebendal  manor  of  Islington,  g^nce^^g  on 
of  which  a  prebendary  of  St.  Paul's,  London,  is,  for  the  payment  of 
time  being,  the  lord;  and  it  was  stated,  **  that  by  the  custom  acre. 
of  the  manor,  the  fine  to  the  lord,  on  the  admission  of  a     ^*  %  ^^ 

custom  of  a 
copyhold  tenant,  is  65.  Sd,  for  every  acre,  and  the  like  sum  manor  the 

for  every  messuage  or  tenement  on  the  premises,  to  Nvhich  ^fna"^*  na«.a 

,  ,  ,  right  to  demise 

such  tenant  is  so  admitted ;"  and  it  appears  by  the  docu-  for  any  period 
ments  in  the  possession  of  the  said  Company,  that  by  the  "hree  yeare  ^" 
custom  of  the  said  manor  the  tenants  have  a  right  to  demise  without  a  li- 

-  .11  11  -1  •  •       cence,  and  for 

for  any  period  not  longer  than  three  years,  without  requiring  every  licence 
aoY  licence  for  so  doing;  and  that  for  every  licence  to  demise  ^o  demise  for 

^  ...  ^  longer  pe- 

for  any  longer  term,  the  lord  is  entitled  by  such  custom  to  riod  the  lord 
Ad,  for  every  year  of  a  term  mentioned  in  such  licence;  and  J^^^foreverv 
that  from  time  immemorial  the  lords  of  the  manor  have  been  year  of  the 
accustomed  to  grant  such  licences  for  different  periods,  SeveraHi- 

cences  were 
shewn,  the  earliest  in  1729|  under  which  various  terms  of  years,  bat  not  exceeding  forty- 
seteo,  bad  beeo  granted.    Under  these  circumstaocet  the  Court  disdiarged  a  rule  for 
a  mandamus  to  the  lord  to  grant  a  licence  to  demise  for  two  several  terms  of  forty  and 
twenty^ne  years. 

3.  Quare,  whether  under  any  circumstances  the  Court  will  issue  a  mandamus  to  the 
lord  of  a  manor  to  grant  a  licence  to  a  tenant  to  demise. 


The  Queen 

v. 
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1838.  without  any  restriction,  limiting  the  term  to  the  life  or  in- 
cumbency of  the  prebendary  granting  such  licences,  until 
the  appointment  of  the  present  prebendary.     By  the  court 

Hale.  rolls  of  the  manor  it  appeared,  that  from  the  first  entry 
made  therein,  under  the  date  January  20,  1729,  down  to 
the  present  time,  the  lords  of  the  said  manor  have  been 
accustomed  to  grant  licences  to  the  tenants,  authorizing  them 
to  demise  the  premises  held  by  them  of  the  said  manor,  for 
terms  of  21  years,  22  years,  31  years,  41  years,  47  years, 
and  various  other  terms.  The  affidavits  then  set  out  an 
application  to  the  defendants  for  a  licence  to  demise  on  a 
building  lease  for  forty  years.  The  defendant  refused,  under 
legal  advice,  to  grant  a  licence  beyond  the  period  of  his  own 
life  or  incumbency,  except  on  condition  that  it  be  under- 
stood, that  by  such  licence  he  did  not  warrant  the  licence 
should  be  in  force  after  his  death  or  incumbency.  The 
affidavits  also  stated,  that  by  the  court  rolls  of  the  manor, 
from  the  first  entry  in  17^9  downwards,  it  appeared  ^'  that 
the  lords  of  the  said  manor  for  the  time  being  have  been 
accustomed  to  grant  licences  to  the  tenants,  authorizing 
them  to  dig  brick  earth  and  convert  the  same  into  bricks, 
receiving  for  such  licences  21/.  for  each  acre  comprised  in 
such  licence." 

Sir  J.  Campbell  A.  G.  shewed  cause,  in  Trinity  term 
last  {a).  There  is  no  pretence  for  tliis  application.  All  that 
would  appear  from  the  affidavits  is,  that  during  the  last 
century  a  licence  has  been  given  occasionally  to  dig  for  brick 
earth,  but  it  cannot  be  contended,  that  because  the  lord  of 
the  manor  has  occasionally  given  a  licence  to  commit  waste, 
a  custom  can  have  grown  up  for  the  tenant  to  compel  the 
lord  to  grant  the  licence  at  any  time.  It  is  clear  that  there 
can  be  no  custom  for  such  a  purpose,  as  a  custom  would 
be  bad  that  tended  so  directly  to  the  destruction  of  the  tene- 
ment.    If  it  were  a  custom,  it  would  be  uniform ;  but  how 

(a)  June  14,   before  Lord  Denman  C.  J.,  LUllcdalef  Pattaon  and 
Williams  Js. 


Tlie  Queen 

V. 
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can  it  be  contended  that  it  could  be  a  custom,  from  the  time  \qs8. 
of  legal  memory^  to  pay  so  high  a  sum  as  21/.  per  acre, 
which  at  the  commencement  of  the  custom  would  so  much 
exceed  the  value  of  the  land.  The  very  term  "  licence"  im-  Hale. 
plies  that  a  mere  permission  by  the  lord  was  all  that  was  ever 
given.  With  regard  to  the  other  rule,  there  is  no  precedent 
of  a  mandamus  compelling  the  lord  to  license  to  let.  There 
appears  to  be  a  custom  in  this  case  as  to  the  payment  of  4//. 
on  a  licence  to  let,  but  there  is  no  custom  as  to  the  term 
itself,  for  which  the  lease  is  to  be  granted.  In  Porphyry 
V.  Legingham{a)  it  is  said,  that  in  Grove  v.  Bridges  a 
custom  that  on  payment  of  ten  years'  rent  the  lord  should 
license  to  let  for  99  years,  and,  if  he  refused,  that  the  tenant 
might  do  it  without  licence,  was  adjudged  good.  That 
case  is  not  very  satisfactory,  aud,  at  all  events,  such  customs 
must  be  proved  by  the  most  satisfactory  evidence;  I  Scriv. 
on  Copyholds,  545  (3d  ed.),  and  the  authorities  there  cited. 
The  lord  cannot  be  compellable  to  grant  ^  licence  to  demise, 
on  payment  of  4d.,  otherwise  the  tenant  might,  on  such 
payment,  in  effect,  demise  without  any  licence  at  all;  and 
unless  such  a  licence  would  be  valid  as  against  his  successor, 
so  as  to  give  the  tenant  an  indefeasible  interest,  of  what  use 
would  it  be  ?  This  is  a  prebendal  manor,  and  the  lord  can- 
not grant  an  interest  to  extend  beyond  his  own  life. 

Talfourd  Serjt.  and  Sir  W.  W.  Follett,  contri.     The  term 

"  licence"  is  a  legal  description  of  the  lord's  permission  to 

the  tenant,  of  certain  customs  within  the  manor.     Thus  in 

many  manors  the  tenant  cannot  demise  without  the  lord's 

licence,  and  in  Ballard  s,Agard{b\  6  Vin.  Abr.  Copyhold, 

(Y  e),  a  court  of  equity  interposed  to  compel  the  lord  to 

grant  his  licence  for  that  purpose.     So  in  Grove  v.  Bridges, 

cited  1  Scriv.  on  Copyholds,  545,  it  was  held  that  a  custom 

that  on  payment  of  ten  years'  rent  the  lord  should  license  to 

let  for  99  years,  and  that,  if  he  refused,  the  tenant  might  do  it 

without  licence,  was  adjudged  good.     At  all  events  the  writ 

(«)  2  Keb.  344.  (b)  Toth.  45. 

VOU  I.  X 
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1838.        ought  to  gOy  to  see  if  any  answer  can  be  made  to  the  three 

^'^^'"^•^      instances  that  have  been  alleged.     It  is  strong  evidence  of 
The  Queen  .     . 

V.  a  custom  that  the  sum  paid  for  digging  brick  earth  has  been 

Hale.  invariable  for  the  last  100  years,  although  land  has  much 
increased  in  value  during  that  period.  As  to  the  custom  to 
demise,  it  is  confined  to  a  licence  to  demise  for  forty-seven 
years  at  the  most.  There  can  be  no  custom  as  to  the  pay- 
ment, unless  there  be  also  a  custom  as  to  the  licence,  as  the 
lord  might  always  extort  an  extra  payment  by  a  refusal  to 
license.  If  the  lord  said  he  was  willing  to  license  on  pay- 
ment of  6d.  instead  of  4d.,  this  Court  would  interfere.  It  is 
said  that  this  is  a  prebendal  manor,  and  that  the  lord  cannot 
therefore  grant  a  licence  for  a  longer  period  than  his  own  life. 
But  it  does  not  appear  how  long  this  has  been  a  prebendal 
manor^  and  if  the  custom  existed  previously,  it  of  course 

'  would  not  be  destroyed  on  the  manor  passing  into  ecclesi- 

astical  hands.     If  there  were  a  customary  fine  of  4d.  on 

admission  of  a  tenant,  and  the  lord  claimed  6d.,  this  Court 

would  certainly  compel  him  to  admit  on  the  payment  of  4d, 

If  mandamus  is  not  grantable  in  this  case,  the  tenants  are 

without  remedy. 

Cur,  adv.  vuU. 

On  the  following  day.  Lord  Denman  C.J.  gave  judg- 
ment.— The  rule  argued  yesterday,  which  raised  the  question 
whether  the  lord  was  compellable  to  license  an  act  amount- 
ing to  waste,  must  be  discharged.  It  is  not  shewn  that 
there  was  any  customary  fine  payable  for  such  a  licence;  for 
the  sum  of  21/.  per  acre  must  have  been  introduced  since 
the  time  of  legal  memory.    As  to  the  other  rule,  we  will  take 

time  to  consider  our  judgment. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  this  day  (Dec.  1)  delivered 
the  judgment  of  the  Court. — This  was  an  application  for  a 
writ  of  mandamus  to  the  lord  of  a  manor  to  grant  to  a  tenant 
a  licence  to  demise  his  copyhold  for  a  term  of  years.  The 
only  ground  for  the  application  is  an  alleged  custom  in  the 
manor,  that  the  lord  should  receive  4d,  per  annum  for  such 


The  Queen 

V. 
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a  licence.  Independent  of  such  a  custom,  it  is  plain  that  i838. 
the  granting  or  refusing  a  licence  is  a  matter  wholly  in  the 
lord's  discretion,  and  the  question  is,  what  is  the  operation 
of  such  a  custom.  On  the  one  band  it  is  said,  that  if  the  Hals, 
lord  can,  notwithstanding  the  custom,  refuse  to  license  alto- 
gether, he  may  indirectly  extort  a  larger  sum  for  a  licence 
than  the  custom  warrants,  and  that  therefore  his  discretion 
must  be  taken  away.  On  the  other  hand  it  is  urged,  that 
if  the  custom  compels  the  lord  to  license,  it  in  effect 
amounts  to  a  custom  to  demise  without  licence,  paying  4(f. 
per  annum,  which  custom  is  not  directly  assumed  nor  pre- 
tended to  exist;  but  if  it  do  exist,  the  tenant  may  demise 
on  tendering  the  4d.  per  annum,  without  danger  of  for- 
feiture, and  does  not  want  the  assistance  of  this  Court. 
No  instance  is  to  be  found  of  this  Court  granting  a  manda- 
mus to  the  lord  to  license  under  any  circumstances.  It  is 
said  to  have  been  decided  that  he  may  be  compelled  to  do 
so  in  equity,  but  the  authority  cited  is  by  no  means  clear  or 
satisfactory.  Under  these  circumstances,  we  are  of  opinion 
that  the  rule  for  a  mandamus  must  be  discharged. 

Rule  discharged. 


Pitcher  v.  Kino.  j£^.,. 

Case  against  the  sheriff  of  the  county  of  Sussex.    The      V  ^^^. 

**  .  "^  .    .  against  a  she- 

first  count  of  the  declaration  stated,  that  the  plaintiff,  at  the  riff.    The  first 

coant  of  the 
declaration  stated  that  the  plaintiff,  at  the  county  court  of  the  defendant,  as  sheriff, 
recovered  judgment  against  B.;  that  the  plaintiflT  thereupon  sued  out  a  fieri  facias  of 
the  defendant,  directed  by  defendant  to  his  bailiffs,  commanding  them  to  levy  &c.;  that 
though  there  were  divers  goods  &c.,  yet  that  the  defendant  intending  &c.,  did  not  nor 
would  levy,  and  that  the  defendant's  bailiff,  by  the  direction  of  the  defendant,  falsely 
returned  &c.: — Held  to  disclose  no  cause  of  action  against  the  sheriff. 

3.  To  a  second  count,  for  a  false  return  to  a  fieri  facias,  on  a  judgment  of  the  King's 
Beiicb  against  B.,  the  defendant  pleaded  that,  after  the  suing  out  the  said  writ,  and  after 
the  said  return,  the  plaintiff  sued  B.  in  the  Kind's  Bench  on  the  said  judgment,  and 
recovered  judgment  thereon,  which  still  remained  m  force,  by  means  of  which  premises 
the  said  judgment  in  the  said  count  mentioned  became  merged  and  satisfied,  the  fieri 
facias  abandoned,  and  the  defendant  discharged : — Held,  on  special  demurrer,  that  the 
plea  was  no  answer. 
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1838.  county  court  of  the  defeudant  as  sheriff,  recovered  judgment 
in  a  plea  of  debt  against  one  Bean;  that  thereupon  the 
plaintiff  sued  out  a  writ  of  the  defendant,  then  being  sheriff, 
called  a  fieri  facias,  directed  by  defendant  to  his  bailiffs;  by 
which  writ  defendant  commanded  them  to  levy  the  debt. 
Sec.;  that  although  there  were  divers  goods  of  Bean  within 
the  defendant's  bailiwick,  whereof  the  debt  might  have  been 
levied,  whereof  the  defendant  had  notice,  yet  that  he,  intend- 
ing &c.,  did  not  nor  would  levy,  and  that  the  defendant's 
bailiff,  with  the  privity  and  by  the  direction  of  the  defend- 
ant, as  such  sheriff,  falsely  and  deceitfully  returned  to  the 
defendant  that  the  said  Bean  had  no  goods  in  the  defendant's 
bailiwick  whereof  the  debt  could  be  levied  &c.  The  second 
count,  for  a  false  return  to  a  writ  of  fieri  facias,  on  a  judg- 
ment of  debt  against  Bean  in  the  Court  of  King's  Bench, 
alleged  that  the  defendant  had  seized  the  goods  of  Bean  in 
execution,  had  received  out  of  them  a  large  sum  of  money, 
to  wit  &c.,  on  account  of  the  monies  directed  to  be  levied, 
and  had  falsely  returned  that  they  remained  with  him  for 
want  of  buyers.  The  third  count,  after  stating  the  recovery 
by  the  plaintiff  of  another  judgment  of  debt  against  Bean  in 
the  King's  Bench,  and  the  issuing  the  writ  of  fieri  facias  to 
the  defendant,  alleged  that  there  then  were  divers  goods  of 
Bean  within  the  defendant's  bailiwick,  on  which  goods  he 
might  have  levied  the  monies  indorsed  upon  the  writ^  of 
which  he  had  notice ;  yet  that  the  defendant  had  not  the  said 
monies  at  the  return  of  the  writ,  and  did  not  levy  the  same, 
but  falsely  returned  that  he  had  seized  the  said  goods,  and 
that  they  remained  with  him  unsold  for  want  of  buyers, 
and  that  therefore  he  could  not  have  the  monies  in  said  writ 
mentioned,  &c. 

The  only  plea,  which  became  material,  was  to  the  second 
and  third  counts.  After  averring  the  identity  of  the  judg- 
ments, writs  and  returns,  in  those  counts  respectively  men- 
tioned, it  stated  that  after  the  recovery  of  the  said  judgment, 
and  after  the  suing  out  of  the  said  writ  of  fieri  facias,  and 
after  the  said  return,  the  plaintiff  impleaded  said  Bean  in 
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ihe  Court  of  King's  Bench,  on  the  judgment  in  the  said  1838. 
counts  mentioned,  and  recovered  judgment  thereon,  which 
still  remains  in  force ;  by  means  of  which  said  premises  the 
judgment  in  the  said  counts  mentioned,  before  the  com- 
mencement of  this  suit,  became  and  is  merged  in  the  judg- 
ment so  recovered  as  last  aforesaid,  and  became  and  is  satis- 
fied in  law;  and  also  by  means  of  the  premises  the  plaintiff, 
before  the  commencement  of  this  suit,  waived  and  abandoned 
said  writ  of  fieri  facias  in  said  counts  mentioned,  and  all 
benefit  and  advantage  therefrom,  and  released  and  discharged 
the  now  defendant  from  the  said  several  premises  in  the  said 
counts  mentioned. 

Special  demurrer,  on  the  ground  that  the  causes  of  action 
in  the  said  counts  mentioned,  are  distinct  from  the  judgment 
therein  mentioned,  and  not  affected  by  the  supposed  merger 
of  that  judgment,  or  by  the  recovery  of  the  judgment  alleged 
to  have  been  recovered ;  that  the  matters  contained  in  the 
plea  did  not  release  the  defendant  from  the  premises  in  the 
said  counts  mentioned,  inasmuch  as  it  appears  by  the  pleu 
that  the  plaintiff  impleaded  Bean  after,  and  not  before,  the 
return  in  the  said  counts  mentioned,  and  after  the  causes  of 
action  in  those  counts  were  complete  and  fully  vested  in  the 
plaintiff,  and  inasmuch  as  the  now  defendant  was  not  a  party 
but  a  stranger  to  the  several  judgments  in  the  plea  men- 
tioned; that  the  plea  confessed,  but  did  not  avoid  the  said 
causes  of  action;  and  that  it  improperly  alleged  the  judg- 
ments in  the  said  counts  mentioned  to  be  one  and  the  same. 

ChanneU,  in  support  of  the  demurrer.  It  is  understood 
that  the  first  count  of  the  declaration  will  be  objected  to,  on 
the  ground  that  the  sheriff,  in  directing  the  writ  of  fieri 
facias  to  his  bailiff,  acted  judicially,  as  a  constituent  part  of 
the  county  court,  and  that  he  cannot  therefore  be  made  lia^ 
ble  for  the  act  of  his  bailiff;  and  Holroyd  v.  Breare  (a),  and 
Tumio  V.  Morris {b),  will  be  relied  on.     [Coleridge  J.  And 

(a)  2  B.  &  Aid.  473.  (6)  2  C.  M.  &  R.  298. 
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1838.  Tinsley  v.  Nassau  {a)  also.]  But  the  present  is  a  very  differ- 
ent case;  it  is  not  brought  for  taking  the  plaintiff's  goods 
under  an  execution  against  another  person,  but  for  a  false 
return  made  bj  his  bailiff,  with  his  privity,  and  by  his  direc-* 
tion,  as  appears  from  the  record.  For  the  purpose  of 
making  the  return,  he  was  a  ministerial  as  well  as  a  judicial 
officer.  [Lord  Denman  C.  J.  We  are  of  opinion  that  the 
first  count  is  bad.]  The  plea  to  the  second  and  third  counts 
is  bad.  The  plaintiff's  right  of  action,  which  accrued  upon 
the  ftiise  return,  cannot  be  defeated  by  any  thing  which  has 
taken  place  between  him  and  a  third  party;  fVordall  v. 
Smith  (6).  In  that  case,  after  a  false  return  of  nulla  bona 
to  a  writ  against  the  plaintiff's  debtor,  the  plaintiff  charged 
him  in  execution,  which  might  be  treated  as  a  satisfaction  of 
the  debt.  Here,  it  is  not  pretended  that  there  has  been  any 
execution  on  the  subsequent  judgment.  And  even  where 
the  act  of  a  third  party  may  substantially  satisfy  the  plaintiff 
for  the  injury  complained  of,  it  does  not  lie  in  the  mouth 
of  the  defendant  to  set  up  such  act  as  a  defence.  Thus 
in  Yates  v.  Whyte{c)^  which  was  an  action  for  running 
down  the  plaintiff's  vessel,  it  was  held  that  the  defend- 
ants could  not  deduct  from  the  amount  of  damages  to 
be  paid  by  them,  a  sum  which  already  had  been  paid  by 
underwriters  to  the  plaintiff,  in  respect  of  the  injury  com- 
plained of.  Godsall  V.  Boldero(d)f  in  which  it  was  held 
that,  Mr.  Pitt's  debts  having  been  paid  by  the  nation,  a  ere* 
ditor  of  Mr.  Pitt's,  who  had  insured  Mr.  Pitt's  life,  could 
not  recover  the  amount  of  the  insurance,  was  decided  on 
account  of  the  peculiar  nature  of  the  contract  of  insurance, 
which  is  one  of  indemnity  to  the  creditor.  Even  between 
parties  themselves  a  right  of  action  is  not  divested,  unless 
by  some  act  amounting  to  a  satisfaction  or  release ;  TFt/- 
loughby  V.  Backhouse  (e),  and  Sells  v.  Hoare{f). 

(a)  M.  &  Malk.  53.  (e)  3  B.  &  C.  821  \  S.C,  ^  D. 

(6)  1  Campb.  S3S.  &  R.  539. 

(c)  4  Bing.  N.  C.  272.  (/)  1  Biog.  401. 

Id)  9  EaMt,  71. 
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Piatt,  contr^.  The  plaintiff  has  no  right  to  put  in  force  I8d8. 
two  remedies  for  the  same  matter.  The  debt  due  from 
Bean  had  merged  in  the  first  judgment,  which  might  have 
been  pleaded  in  bar  to  the  second  action,  and  the  first 
judgment  merged  in  the  second.  Debt  will  not  lie  on  a 
judgment,  where  a  plaintiff  adopts  another  remedy,  as  an 
execution  by  elegit ;  Com.  Dig.  tit.  Dett,  (A  2).  The  case 
of  Wordall  y.  Smith  {a)  does  not  appear  to  have  been  much 
discussed,  and  is  inconsistent  with  other  authorities. 

Channell,  in  reply.  [Pattesnn  J.  What  is  the  falsehood 
alleged  in  the  third  count  ?]  It  states  that  there  were  goods 
of  which  the  defendant  might  have  levied  the  monies,  and 
that  he  falsely  returned  that  the  goods  remained  in  his  hands 
UDSoId  for  want  of  buyers.  The  allegation  that  the  defend- 
ant might  have  levied  the  monies,  shews  that  the  goods  did 
not  remain  unsold  for  want  of  buyers.  At  all  events,  there 
is  a  complete  grievance  set  out  in  the  count  before  coming 
to  the  return,  for  it  is  stated  that  the  defendant  might  have 
levied  the  monies,  and  that  he  would  not:  the  rest  may  be 
rejected  as  surplusage. 

Lord  Denman  C.  J. — We  are  of  opinion  that  the  plea 
is  no  answer  to  the  action.  The  defendant  is  entitled  to 
the  judgment  on  the  first  count,  and  judgment  may  be  taken 
for  the  plaintiff  on  the  second  and  third  counts,  or  on  the 
second  only,  at  his  option. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 

Judgment  accordingly* 

(a)  1  Campb.  332. 
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Pearson,  Assignee  of  James  Graham,  v,  Rogers,  Penn, 

Saturday, 
Decetnber  Ut.  ^"^  ANDREW  G  RAH  AM. 

tion  In  Trover  T^  R^O^ER  by  the  plaintifT  as  assignee  o(  James  Graham, 

by  the  assignee  a  bankrupt,  alleging  a  joint  conversion  by  the  defendants  of 

of  a  bankrupt,  .  ,      ,    ,        •  ,  i  •      /r  i 

alleging  a  certaui  goods  belongmg  to  the   plaintiff  as  such  assignee. 

stonTTrl^    ^^^  defendant,  A.  Graham,  had  pleaded  separately  from 

defendants,       the  other  two  defendants,  and  judgment  bad  been  recovered 

two  of  tbeni  •     .  i  •      ,  \ 

pleaded  that,     ^S^^"^^  '»'"  (^0- 

after  tbe  bank-       Plea,  by   the   other  two  defendants  :   that  after  the  said 

more  than  two  •^'^wcs  Gra//^m  became  a  bankrupt,   as  in  the  declaration 

months  before  mentioned,  and  more  than  two  calendar  months  before  the 
the  issumg  of  ,••  ,       ^  r  i  i-j 

the  Bat,  under  date  and  issunig  of  the  nat  of  bankruptcy  aganist  the  said 

which  the         J    fjfaham,    under   which    fiat    the    plaintiff    hath    been 

plamtiffhud  .  ,  '^ 

been  appoint-    appointed  and  is  such  assignee,   as  in  the  declaration  men- 

and^"fore^'h6  ^'^^^^^j  3"<1  ^^^fore  the  committing  of  the  grievance  in  the  de- 
committing  of  claration  mentioned,  lo  wit,  on  &c.,  the  plaintiff,  as  assignee 
the  grievance,       -,  -.T-y-fi  .  ••  ri  i.- 

&c.,  the  plain-  ^^  ^"^  ^^*"  *^'  Graham  (to  wit,  by  reason  or  the  relation 

tiff  as  assignee  of  his,  the  plaintiff's,  title  as  such  assignee,  to  the  time  of 
(to  wit,  by  '  r  >  o        / 

reason  of  the  the  bankruptcy  of  the  said  J.  Graham,  though  not  then 
relation  of  his  appointed  to  be  such  assignee)  was  the  owner  of  and  en- 
assignee  to  the  titled  to  the  possession  of  the  goods  in  the  declaration  men- 
bankruDtcv  'i  tioned,  as  of  his  property  as  such  assignee  as  aforesaid. 
%vas  the  owner  And  the  said  J.  Graham  was  then  (subject  only   to  such 

tied  to  the        title  of  the  plaintiff  as  aforesaid,  as  such  assignee  by  such 

goods  in  the 

declaration  («)  See  Pearson  v,  Graham,  2  N.  &  P.  636. 

mentioned, 

as  of  his  property  as  such  assignee;  and  the  bankrupt  was  then  (subject  only  to  such 
title  of  plaintiff  as  aforesaid)  possessed  of  and  entitled  to  the  said  goods,  and  thereupon, 
after  his  bankruptcy,  and  more  than  two  months  before  the  fiat,  one  of  the  defendants 
bonft  fide  bought  at  a  fair  price  from  him  the  said  goods;  that  the  two  defendants  had 
no  notice  of  the  act  of  bankruptcy;  whereupon  the  defendant  who  had  so  purchased  the 
goods  became  possessed  of  them  as  of  his  own  property,  and  that  while  he  was  so 
possessed,  and  at  the  said  time  when  &c.,  in  the  declarntion  mentioned,  he,  in  his  own 
right,  and  the  other  defendant,  by  his  command,  converted  the  said  goods,  which  is  the 
grievance  in  the  declaration  mentioned ;  without  this,  that  at  the  time  of  the  said  con- 
version the  goods  were  the  property  of  the  plaintiff  as  assignee,  or  of  right  belonged  to 
him  as  assignee.  Conclusion  to  the  country : — Held,  on  special  demurrer,  thai  the  in- 
ducement in  the  plea  amounted  to  a  confession  and  avoidance,  and  that  the  subsequent 
traverse,  therefore,  made  the  plea  bad. 

Quart,  Whether  the  plaintiff  could  have  treated  the  special  traverse  as  imoiaterial, 
and  pleaded  over  to  the  inducement  ? 
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relation  as  aforesaid^)  possessed  of  and  entitled  to  the  same 
goods,  and  thereupon,  after  the  bankruptcy  of  the  said  J. 
Graham,  and  more  than  two  calendar  months  before  the 
date  and  issuing  of  the  said  fiat,  while  the  plaintiff  was  such 
owner,  and  so  entitled  as  in  the  plea  aforesaid,  and  while 
the  said  J.  Graham  was  so  possessed  and  entitled  as  afore- 
said, subject  as  aforesaid,  and  before  the  committing  of  the 
said  grievance,  to  wit,  on  &c.,  the  said  Rogers  bon^  fide 
bought  at  a  fair  price,  to  wit,  8cc.,  of  and  from  the  said 
J.  Graham,  and  the  said  J.  Graham  then  bon^  fide  sold 
and  delivered  to  the  said  John  Rogers,  at  and  for  the  said 
price,  the  goods  in  the  declaration  mentioned.  And  the 
said  Rogers  and  Penn  aver,  that  at  the  time  of  the  said 
purchase,  sale  and  delivery,  the  said  Rogers  and  Penn  had  not, 
nor  had  either  of  them,  any  notice  of  any  prior  act  of  bank- 
ruptcy by  the  said  J.  Graham  committed,  whereupon  and 
whereby,  before  the  committing  of  the  grievance  in  the 
declaration  supposed,  to  wit,  on  &c.,  the  said  Rogers  be- 
came and  was,  and  until  and  at  the  committing  of  the  said 
grievance,  continued  to  be  possessed  of  the  said  goods  as 
of  his  own  property.  And  the  said  Rogers  being  so  pos- 
sessed, to  wit,  at  the  said  time  when  6&c.,  in  the  declaration 
mentioned,  the  said  Rogers,  in  his  own  right,  and  the  said 
Penn,  as  his  servant  and  by  his  command,  converted  and 
disposed  of  the  said  goods  and  chattels  in  the  declaration 
mentioned,  to  their  own  use,  as  they  lawfully  might  for  the 
cause  aforesaid,  which  is  the  same  grievance  as  in  the  de- 
claration mentioned ;  without  this,  that  at  the  time  of  the 
said  conversion  and  disposition,  the  said  goods  and  chattels, 
or  any  or  either  of  them,  were  the  property  of  the  plaintiff 
as  assignee  as  aforesaid,  or  of  right  belonged  or  appertained 
to  him  as  assignee  as  aforesaid.  And  of  this  the  defendants 
Rogers  and  Penn  put  themselves  upon  the  country,  &c. 

Special  demurrer,  the  principal  grounds  of  which  were  the 
following :  1  •  That  the  plea  in  the  inducement  confesses  a 
property  in  the  plaintiff  as  assignee  of  the  goods  mentioned^ 
and  then  confesses  a  conversion  by  the  sale  to  Rogers,  and 
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alleges  matter  in  avoidance,  M'hich  the  plaintiff  has  no  op- 
portunity of  traversing  or  replying  to,  and  that  after  alleging 
such  matter  the  plea  ought  to  have  concluded  with  a  verifi- 
cation. 2.  That  it  is  double  in  stating  two  conversions,  and 
attempting  to  give  distinct  answers  to  each.  3.  That  the 
traverse  is  repugnant  to  the  inducement.  4.  That  the  traverse 
is  made  to  a  supposed  conversion  not  alleged  in  the  decla- 
ration, and  raises  an  immaterial  issue.  5.  That,  supposing 
it  to  be  necessary  for  the  plaintiff  to  new  assign,  it  has,  by 
tendering  issue,  prevented  the  plaintiff  from  doing  so.  (i. 
That  the  declaration  complains  of  a  joint  conversion  by  the 
three  defendants,  and  that  the  plea  attempts  to  justify  a 
conversion  by  two  of  them  alone,  and  avers  that  it  is  the 
same  grievance  as  in  the  declaration  is  mentioned. 


Wightman,  in  support  of  the  demurrer  (a).  The  plea 
in  the  inducement  admits  the  plaintiff's  title,  and  ought  not 
therefore  to  have  afterwards  traversed  it.  The  traverse  is 
material,  so  that  the  plaintiff  could  not  pass  it  by  and  plead 
to  the  inducement.  The  inducement  sets  up  a  good  answer 
by  way  of  confession  and  avoidance ;  the  subsequent  tra- 
verse therefore  is  bad  ;  1  Wms.  Satind,  207  e,  (n.  5).  The 
traverse  also  has  the  effect  of  preventing  the  plaintiff  from 
new  assigning. 

Cresstoellf  contri.  By  the  rule  of  Hilary  term,  4  Will* 
4,  No.  13,  "  all  special  traverses,  or  traverses  with  an  in- 
ducement of  affirmative  matter,  shall  conclude  to  the  coun- 
try; provided  that  this  regulation  shall  not  preclude  the 
opposite  party  from  pleading  over  to  the  inducement  when 
the  traverse  is  immaterial."  This  shews  that  the  plea  properly 
concludes  to  the  country.  The  plaintiff  is  not  prejudiced  by 
the  plea  so  concluding  ;  if  the  traverse  is  material  he  might 
have  joined  issue,  and  if  it  is  immaterial  he  might  have  re- 
plied to  the  inducement.     [Coleridge  J.  That  might  always 


(a)  Nov.  SO,  before  Lore!  Denman  C.  J.,  Patteson,   WilUamSf  and 
Coleridge  Js. 
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have  been  done  when  the  traverse  was  immaterial.  The 
rule  merely  saves  the  old  right.]  By  joining  issue  on  the 
traverse  he  would  not  have  admitted  the  truth  of  the  matters 
conUioed  in  die  inducement;  Craven  v.  Sandenonia).  It 
is  not  clear  that  the  plaintiff  might  not  have  new  assigned, 
Dotwitbstanding  the  traverse,  but  if  he  cannot  it  is  the  fault 
of  the  rule  itself.  How  can  the  traverse  be  objected  to  as 
coming  after  a  confession  and  avoidance,  for  there  is  in  the 
inducement  no  confession  and  avoidance  of  any  conversion 
by  the  defendants  Rogers  and  Petm  ?  A  sale  by  the  bank- 
rupt to  Rogers  was  no  conversion  by  both  the  pleading 
defendants.  It  was  not  necessary  for  the  plea  to  take  any 
notice  of  the  third  defendant ;  any  one  defendant  might  of 
course  have  answered  for  himself. 


Pearson 

V, 
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WigJUman  in  reply.  The  inducement  clearly  contains  a 
confession  and  avoidance,  and  is  in  itself  a  special  plea. 
After  admitting  the  plaintiff's  property  it  should  have  stop- 
ped short  with  a  verification  of  the  circumstances,  which 
had  shewn  that  there  had  been  no  conversion,  and  not  have 
gone  on  to  traverse  the  property  in  the  plaintiff,  which  had 
been  admitted.  So  in  trespass,  if  the  defendant  pleads 
a  sale  in  market  overt,  he  need  not  traverse  the  plaintiff's 
property ;  Com.  Dig.  tit.  Pleader,  (G  5)  citing  5  H.  7,  14  a. 
Sianciiffe  v.  Hardwick  (6)  may  be  conidered  as  an  authority 
that  m  defence  like  the  present  should  be  specially  pleaded 
in  confession  and  avoidance,  so  as  to  give  the  plaintiff  an 
opportunity  of  traversing  it. 

Cur.  adv.  vult. 

Lord  Denman  C.  J. — This  was  a  demurrer  to  the  plea 
ia  in  action  of  trover  at  the  suit  of  the  assignee  of  a  bank- 
rupt. Many  grooods  of  demurrer  were  assigned,  but  the 
principal  ground,  into  which  indeed  all  the  others  may  be 
resolved,  was,  that  a  special  traverse  was  taken  by  the  plea 


(a)  4  A.&E.  666;    S.C.  2  N. 
&P.641. 


(6)  3C.  M.&R.1. 
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after  the  allegation  of  matter  professing  to  be  inducement, 
but  which  amounted  in  truth  to  confession  and  avoidance. 
No  doubt  can  be  entertained  but  that  this  ground  of  de- 
murrer is  fatal,  if  it  be  established  to  exist.  See  the  cases 
collected  in  I  Sound.  207  e,  Salmon  v.  Smith,  note  (5),  and 
1  Saund.  21,  note  (2).  The  law  with  respect  to  special 
traverses  is  well  stated  in  Stephen  on  Pleading,  205,  at  sqq. 

Upon  attentively  considering  this  plea,  we  are  satisfied 
that  the  introductory  part  of  it  does  confess  and  avoid  the 
declaration,  and  therefore  that  the  traverse  is  idle  and  the 
plea  bad.  The  declaration  charges  a  joint  conversion  by 
the  defendants.  The  plea  admits  the  property  in  the  goods 
to  have  been  in  the  plaintiff  by  operation  of  law,  but  alleges 
a  bon^  fide  purchase  of  it  by  one  of  the  defendants,  more 
than  two  months  before  the  issuing  of  the  fiat  in  bank- 
ruptcy, without  notice  of  an  act  of  bankruptcy ;  it  then  al- 
leges the  possession  of  the  goods  by  that  defendant,  and  the 
joint  conversion  by  both.  This  is  a  direct  confession  of 
a  conversion  and  an  avoidance  of  it,  by  shewing  that  it  was 
a  rightful  conversion  by  reason  of  the  bon&  fide  purchase. 

It  may  be  very  doubtful  whether  the  plaintiff  could  have 
treated  the  traverse  of  the  goods,  being  the  property  of  the 
plaintiff  at  the  time  of  the  conversion,  as  an  immaterial  tra- 
verse, and  pleaded  over  to  the  introductory  matter, — a  power 
which  we  may  observe  was  not  given  by  the  rule  of  Hilary 
term,  4  Will,  4,  but  only  preserved  by  it  It  is  sufficient  to 
say  that  he  was  not  bound  so  to  treat  it,  and  it  is  obvious, 
that  if  he  had,  the  question  as  to  the  traverse  being  imma- 
terial or  not,  must  have  been  raised  by  a  demurrer  on  the 
part  of  the  defendants.  Judgment  must  be  for  the  plain- 
tiff. 

Judgment  for  the  plaintiff,  with  leave 
to  defendant  to  amend. 
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Smith  v  Tyson.  n^'^/''-^'^ 

JJecember  3d, 

Error  from  the  Court  of  Queen's  Bench.    The  plead-  A  custom  for 
.„  ,      -        ...  -  ,  .      .       ^  /  V    fl«  victuallers 

iDgs  will  be  found  m  the  report  of  the  case  m  that  Court  (a),  to  erect  booths 

The  present  case  was  argued  in  the  vacation  after  Michael-  ?".*  common, 
'^  °  bemg  parcel  of 

mas  term,  on  the  3d  December^  before  Tindal  C.  J.,  the  waste  of  a 
Vaughan  J.,  Parke  B.,  Bosanquet  J.,  jllderson  B.,  Gi/r-  ^^jj-'^he  lord' 
my  B.  and  Coltman  J.,  by  W.  H.  Watson  for  the  plaintiff  fop  holding 

inejror,  and  Cresswell  for  the  defendant  in  error  (6).  every  fort- 

night), and  to 
Cur.  adv.  vult.       place |>oi*i  and 

tables  there,  a 

TiNDAL  C.  J.,  on  a  subsequent  day  in  the  vacation,  timebeforethe 
delivered  judgment  as  follows: — In  this  case,  the  issues  Monday  next 
raised  on  the  third  and  fifth  pleas,  which  go  to  the  whole  of  Pentecost 

action,  have  been  found  for  the  defendant  below,  and  judg-  *"^  ^  conti- 

nue  them  so 
ment  has  been  given  thereon  accordingly,  in  his  favour;  and  erected  until 

this  writ  of  error  is  brought  to  reverse  such  judgment,  on  AU^"f'^   u 
the  ground  that  the  custom  set  forth  in  those  pleas,  and  paying  there- 
upon which  the  whole  of  the  defendant's  justification  rests,  ^comTOnsa-*^ 
is  unreasonable,  and  therefore  bad  in  law.  tion  2<i.  is 

The  third  plea,  (and  it  will  be  unnecessary  to  give  a  sepa- 
rate  consideration  to  the  fifth,  as  the  same  objections  apply 
equally  to  both,)  begins  by  stating  the  existence  of  a  fair 
by  prescription,  to  be  held  on  some  part  of  the  commons 
and  waste  grounds  of  the  manor  of  Westward,  in  the  county 
of  Cumberland,  to  be  appointed  for  that  purpose  by  the 
lord  of  the  manor,  on  Monday  after  the  Feast  of  Pentecost, 
in  every  year,  and  afterwards  on  each  alternate  Monday, 
until  the  Feast  of  All  Souls,  and  then  alleges  a  custom 
within  the  said  manor,  that  every  liege  subject  of  the  realm 
exercising  the  trade  or  calling  of  a  victualler,  at  a  reasonable 

(a)  1  N.  &  P.  784.  unnecessary  to  set  them  out  in  this 

(6)  The  arguments  did  not  differ  report.    The  grounds  of  error  will 

materially  from  those  in  the  Court  be  found  embodied  iu  the  judg- 

below,  it  has  therefore  been  deemed  ment. 
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time   before  the  first  day  of  the  fair,  had  been  used  and 
accustomed,  and  of  right  ought  to  enter  upon  that  part  of 
the  commons  or  waste  grounds  which  had  been  set  out  for 
holding  of  the  fair,  and  for'the  more  conveniently  carrying 
on  his  trade,  to  erect  a  booth  and  stall,  and  to  put  and  place 
posts  and  tables  there,  and  to  continue  the  same  so  erected, 
put  and  placed,  until  a  reasonable  time  after  the  last  of  the 
said  fairs  so  holden,  yielding  and  paying  therefore  to  the 
lord  of  the  manor  for  the  time  being  the  s&m  of  2(f.  when 
lawfully  demanded.    The  plea  then  proceeds  to  justify  the 
trespasses  alleged  to  have  been  committed  under  this  cus- 
tom.    The  existence  of  the  prescriptive  right  to  the  fair  is 
admitted  upon  the  pleadings,  and  nothing  is  traversed  but 
the  existence  of  the  custom,  which  custom  is  found  by  the 
jury,  and  the  question  before  us  is,  whether  the  custom  is  a 
good  custom,  or  unreasonable,  and  therefore  void  in  law. 

It  is  an  acknowledged  principle,  Uiat  to  give  validity  to  a 
custom,  which  has  been  well  described  to  be  **  an  usage 
which  obtains  the  force  of  law,  and  is  in  truth  the  binding  law 
within  a  particular  district  or  at  a  particular  place^  of  the 
persons  and  things  which  it  concerns"  (see  Davys's  Reports, 
32),  that  it  must  be  certain,  reasonable  in  itself,  commencing 
from  time  immemorial,  and  continued  without  interruption. 
Now  of  these  several  requisites  to  the  validity  of  a  custom, 
the  only  one  which  is  brought  in  question  on  the  present 
occasion  is,  whether  the  custom  is  reasonable  or  not;  and 
this  is  a  question  which  it  belongs  to  the  judges  of  the 
land  to  determine. 

The  question^  what  customs  are  reasonable,  and  what  are 
not,  is  one  upon  which  the  books  are  not  altogether  silent. 
A  custom  is  not  unreasonable  merely  because  it  is  contrary 
to  a  particular  maxim  or  rule  of  the  common  law;  for 
''  consuetudo  ex  certft  caus&  rationabili  usitat&  privat  com- 
munem  legem"  {Litt.  s.  37),  as  the  custom  of  gavelkind  and 
borough-fjiglish,  which  are  directly  contrary  to  the  law  of 
Descent :  or  again,  the  custom  of  Kent;  which  is  contrary 
to  the  law  of  Escheats ;  nor  is  a  custom  unreasonable  be- 
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cause  it  is  prejudicial  to  the  interests  of  a  private  man,  if  it         1838. 
be  for  the  benefit  of  the  commonwealth;  as  the  custom  to 
turn  the  plough  upon  the  headland  of  another,  in  favour  of 
husbandry;  or  to  dry  nets  on  the  land  of  another,  in  favour 
of  fishing,  and  for  the  benefit  of  navigation. 

But  on  the  other  hand,  a  custom  that  is  contrary  to  the 
public  good,  or  injurious  or  prejudicial  to  the  many,  and 
beneficial  only  to  some  particular  person,  is  repugnant  to 
the  law  of  reason,  for  it  could  not  have  had  a  reasonable 
commencement    As  a  custom  set  up  in  a  manor,  on  the 
part  of  the  lord,  that  the  commoner  cannot  turn  in  his  cattle 
until  the  lord  has  put  in  his  own,  is  clearly  bad,  for  it  is 
injurious  to  the  multitude,  and  beneficial  only  to  the  lord, 
(2  Hen,  4,  24).     So  a  custom  that  the  lord  of  th^  manor 
shall  have  3L  for  every  pound  breach  of  any  stranger  {Com. 
Dig,  Copyhold,  (S  13),)  or  that  the  lord  of  the  manor  may 
detain  a  distress  taken  upon  his  demesnes,  until  fine  be  made 
for  the  damage  at  the  lord's  will  {LiU.  s.  212);  in  all  these 
instances^  and  many  other  similar  customs,  which  are  to  be 
found  in  the  books,  the  customs  themselves  are  held  to  be 
void,  on  the  ground  of  their  having  had  no  reasonable  com- 
mencement, but  as  being  founded  in  wrong  and  usurpation, 
and  not  on  the  voluntary  consent  of  the  people  to  whom 
they  relate.     But  the  reasonableness  of  the  custom,  in  the 
present  case,  is  not  impeached  on  any  ground  of  this  nature. 
The  present  custom  is  in  fact  in  favour  of  the  many;  and 
the  only  party  against  whom  it  is  set  up,  and  by  whom  it  is 
now  opposed,  is  the  lord  of  the  manor.    The  grounds  upon 
which  this  custom  is  contended  to  be  void  on  the  present 
occasion,  appear  to  be  reducible  to  three ;  first,  that  it  is 
so  general,  that  it  ceases  to  be  a  custom  or  pleadable  as 
such,  but  is  part  of  the  common  law;  secondly,  that  by 
reason  of  its  generality  and  extent,  it  cannot  be  carried  into 
execution,  and  cannot  therefore  be  considered  as  a  reason- 
able custom;  and  lastly,  that  the  right  claimed  amounts  to 
a  profit  i  prendre  out  of  land,  and  cannot  therefore  be  claimed 

as  a  customary  right. 
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As  to  the  first  objection^  admitting  for  the  purpose  of 
argument,  that  a  custom,  >vhich  would  comprehend  within 
it  all  the  liege  subjects  of  the  crown,  would  be  bad,  on  the 
ground  of  its  amounting  to  the  common  law :  we  think  the 
custom  before  us  isnot  of  that  description.  For  in  the  pre- 
sent custom  there  are  three  restrictions,  which  necessarily 
limit  its  generality.  The  parties  who  claim  the  benefit  of 
it  must  be  victuallers;  they  must  be  victuallers  coming  to 
keep  the  fair,  and  they  must  come  at  the  precise  period  of 
the  year  at  which  the  fair  is  fixed.  Now  under  the  descrip- 
tion of  victuallers,  mentioned  in  the  custom,  we  cannot  con- 
sider that  very  large  body  of  persons  to  be  comprehended 
who  in  ancient  times  appear  to  have  been  classed  under  that 
designation  by  the  statutes  referred  to  in  the  argument;  but 
we  think  the  plea  must  be  taken  to  speak  in  the  language 
of  the  time  at  which  it  is  pleaded;  and  as  the  only  term  used 
is  that  of  victualler,  it  must  be  understood  those  only  are 
comprehended  who  are  now  so  termed,  that  is,  persons 
authorized  by  law  to  keep  houses  of  entertainment  for  the 
public.  This  removes  the  case  at  once  from  the  application 
of  the  case  of  Fitch  y.  Rawlings  (a)  where  the  custom  com- 
prehended all  the  liege  subjects  of  the  crown  being  in  the 
parish  at  any  time. 

But  it  is  said  that  the  number  of  these  victuallers  may 
be  so  large,  and  the  space  occupied  by  each  so  great,  as 
that  the  whole  portion  of  the  common  set  out  for  the  fair 
may  be  taken  by  them  in  exclusion  of  the  rest.  If  tliis 
argument  were  to  prevail,  it  is  manifest  that  it  would  be 
equally  applicable  with  respect  to  every  particular  branch 
of  traders  who  frequent  the  fair — the  sellers  of  corn  or  of 
cattle,  the  persons  who  deposit  their  cloth,  the  dealers  in 
earthenware,  and  the  like,  might,  with  equal  shew  of  reason, 
be  stated  by  possibility  to  become  occupiers  of  the  whole 
ground,  to  the  exclusion  of  the  rest.  But  it  is  obvious  that 
this  is  not  an  argument  against  the  custom  being  reasonable 
in  its  original  commencement,  or  against  the  prescription 

(fl)  2  H.  Bl.  393. 
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for  the  fair  being  a  reasonable  prescription,  it  is  an  objection 
only  as  to  the  mode  of  exercising  the  rights  so  claimed, 
whether  under  the  custom  or  the  prescription.  An  inconve- 
nience of  this  description  will  provide  its  own  remedy ;  if  it 
occurs  once,  it  will  not  be  likely  to  occur  again.  It  is  in  the 
highest  degree  improbable  that  it  should  ever  occur  at  all.  A 
little  previous  inquiry  will  at  all  times  prevent  its  recurrence. 
And  in  Bennington  v.  Taylor  {a\  where  it  was  objected 
that  a  prescription  was  uncertain  and  therefore  void,  which 
claimed  toll  for  a  stall,  and  the  land  '^  prop^  et  circd  stallam, 
&c/'  the  objection  was  not  allowed ;  for  this,  it  was  said, 
''  shall  be  ascertained  by  the  usage  of  the  fair."  And  these 
are  precisely  the  points  of  consideration  to  which  the  judges 
must  advert  when  called  upon  to  determine  whether  the 
custom  is  void  or  not.  It  is  not  void  as  being  against  law ; 
and  if  alleged  to  be  void  because  inconvenient  in  a  high 
degree  in  its  enjoyment,  and  therefore  unreasonable,  they 
must  look  to  the  probabilities  of  the  case,  and  be  satisfied 
that  the  inconvenience  is  real,  general  and  extensive,  before 
they  hold  a  custom  bad  upon  that  ground,  which  a  jury 
have  found  to  exist  and  to  have  been  acted  upon  from  be- 
yond the  time  of  legal  memory. 

As  to  the  objection  that  this  is  a  bad  custom  as  against 
the  owner  of  the  soil,  that  all  the  authorities  confine  a  claim 
under  a  custom  to  matters  of  easement  only,  whereas  this  is 
a  matter  of  profit  in  alieno  solo,  inasmuch  as  the  soil  must 
be  disturbed  by  the  erection  of  the  stall ;  admitting  this  to 
be  the  case,  which  is  left  extremely  doubtful  on  the  plead- 
ings in  this  case,  yet  the  distinction  between  this  custom 
and  others  to  which  reference  was  made  is,  that  it  gives  a 
certain  profit  to  the  owner  of  the  soil,  for  the  use  of  the 
same ;  and  whether  that  is  a  full  compensation  or  not,  is 
not  the  question.  At  the  early  time  at  which  this  custom 
originated  it  may  have  been  a  profit  to  the  lord,  and  at  all 
events  it  may  have  been  an  object  to  him  with  respect  to 
the  profits  of  his  fair,  to  give  encouragement  to  those  who 

(fl)  2  Lutw.  1517. 

VOL,  I.  Y 
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1838.  would  erect  booths  and  stalls  for  the  entertainment  of 
strangers  coming  to  the  fair.  It  is  clear  that  a  prescription 
for  a  certain  toll  by  way  of  stallage  is  good,  notwithstanding 
toll  and  stallage  are  different  things,  as  was  held  in  the  case 
of  Bennington  V,  Taylor  (a),  above  referred  to,  and  if  the 
lord  of  the  fair  can  justify  distraining  for  such  toll  under  a 
prescription,  there  seems  no  reason  why  the  person  who 
uses  the  stall  on  payment  of  the  tolls,  and  who  cannot  pre- 
scribe in  a  que  estate,  or  in  himself  and  his  ancestors,  being 
a  stranger,  should  not  justify  under  such  a  custom  as  the 
present. 

The  custom,  in  fact,  comes  at  last  to  an  agreement,  which 
has  been  evidenced  by  such  repeated  acts  of  assent  on  both 
sides,  from  the  earliest  times,  beginning  before  time  of 
memory  and  continuing  down  to  our  own  times,  that  it  has 
become  the  law  of  the  particular  place. 

We  therefore  think  the  custom  set  out  on  the  pleadings 
is  a  good  custom,  and  affirm  the  judgment  of  the  Court  of 
Queen's  Bench. 

Judgment  affirmed. 

(a)  2  Lutw.  1517. 
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HILARY  TERM, 

IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.J.  Williams  J. 

LiTTLEDALB  J.  CoLERIDGE  J. 


In  the  Bail  Court> 
Patteson  J. 


MEMORANDUM. 

1  HE  Hon.  Mr.  Justice  Park  died  in  Michaelmas  vacation  1839. 
((he  8th  December).  On  the  Qth  January,  1839,  the  Right 
Hon  Thomas  Erskine,  late  Chief  Justice  of  the  Court  of 
Bankruptcy,  was  called  to  the  degree  of  the  Coif>  and  gave 
rings  with  the  motto  ''Judicium  Parium:"  on  the  same  day 
he  was  appointed  one  of  the  Judges  of  the  Court  of  Com- 
mon Pleas,  where  he  took  his  seat  on  the  first  day  of  Hilary 
term. 

REGULA  GENERALIS. 

Hilary  Term,  1839. 
It  is  obdered,  that  the  following  Forms  of  Writs,  framed 
by  the  Judges,  pursuant  to  the  statute  1  8c  2  Victoria,  c. 
110,  s.  20,  be  used  from  and  after  the  first  day  of  March 
next,  with  such  alterations  as  the  nature  of  the  Action,  the 
description  of  the  Court  in  which  the  action  is  df  pending, 
the  character  of  the  parties,  or  the  circumstances  of  the 
case  may  render  necessary,  but  that  any  variance,  not  being 
ill  aiatter  of  substance,  shall  not  affect  the  validity  of  the 
writs  sued  out. 

V« 


UEGULA    GENERALIS. 


Reoula  No.  I. 

Geheralis.  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  c 

Writ  of  elegit  ^'®*'  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  th 

upon  a  judg-  Sheriff  of     ,  greeting.   Whereas  A,  B.,  lately  in  our  Court  befor 

ment  >i>^®  us  at  Westminster,  by  the  judgment  of  the  same  Court,  recovere< 

in  an  action  of  ^g^*"*'  ^«  ^'  »  which  in  our  said  Court  before  us  wer 

assumpsit.         adjudged  to  the  said  A.  B.,  for  his  damages  which  he  had  sus 

tained,  as  well  on  occasion  of  the  not  performing  of  certain  pro 
raises  and  undertakings  then  lately  made  by  the  said  C.  D.  t 
the  said  A.  B.,  as  for  his  costs  and  charges  by  him  about  his  sui 
in  that  behalf  expended,  whereof  the  said  C.  D,  is  convicted,  a: 
appears  to  us  of  record ;  and  afterwards  the  said  A,  B,  came  int< 
our  said  Court  before  us,  and  according  to  the  form  of  the  sta 
tute  in  such  case  made  and  provided,  chose  to  be  delivered  t( 
him  all  the  goods  and  chattels  of  the  said  C  D.  in  your  baili 
wick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all  sucl 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  in 
eluding  lands  and  hereditaments  of  copyhold  or  customary  te* 
nure  in  your  bailiwick,  as  the  said  C.  Z).,  or  any  person  in  trus 
for  him,  was  seised  or  possessed  of  on  the         day  of  ,  ii 

the  year  of  our  Lord  ,  on  which  day  the  judgment  afore- 

said was  entered  up,  or  at  any  time  afterwards,  or  over  which  the 
said  C.  D.  on  the  said  day  of         (a),  or  at  any  time  after- 

wards, had  any  disposing  power  which  he  might,  without  the 
assent  of  any  oiher  person,  exercise  for  his  own  benefit ;  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chat- 
tels, and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature  and  te- 
nure thereof,  to  him  and  to  his  assigns,  according  to  the  form  of 
the  said  statutes,  until  the  damages  aforesaid,  together  with  in- 
terest upon  the  said  sum  of  ,  at  the  rate  of  four  pounds 
per  centum  per  annum,  from  the  day  of  ,  in  the  year 
of  our  Lord  (b)  shall  have  been  levied.  Therefore  we  com- 
mand you,  that,  without  delay,  you  cause  to  be  delivered  to  the 
said  A,  B,  by  a  reasonable  price  and  extent  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  recto- 

(a)  The  day  on  which  llie  judg-  the  judgment  was  entered  up  prior 
ment  was  entered  up.  to  the  first  of  October  1838,  sav 

(b)  The  day  on  which  the  judg-  "from  the  first  day  of  October,  in 
ment  was  entered  up;  or  in  case  the  year  of  our  Lord  1838." 
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ries,  tithes,  rents,  and  hereditaments,  including  lands  and  here-  1839. 

ditaments  of  copyhold  or  customary  tenure  in  your  bailiwick,  as  ^-"v^^ 
the  said  C.  Z).,  or  any  person  in  trust  for  him,  was  seised  or  Reoula 
possessed  of  on  ihe  said  day  of  (a),  or  at  any  time       ^neralis. 

afterwards,  or  over  which  the  said  C.  D.  on  the  said  day  of 

(a),  or  at  any  time  afterwards,  had  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit ;  to  hold  the  said  goods  and  chattels 
to  the  said  A.  B,  as  his  proper  goods  and  chattels  ;  and  also  to 
bold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  damages  aforesaid, 
together  with  interest  as  aforesaid,  shall  have  been  levied.  And 
Id  what  manner  you  shall  have  executed  this  our  writ  make  ap- 
pear to  us  at  Westminster  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those  by  whose  oath 
you  shall  make  the  said  extent  and  appraisement,  and  have  there 
then  this  writ. 

Witness,  Thomas  liord  Denman,  at  Westminster^  the  day 

of  ,  in  the  year  of  our  Lord 

No.  II. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Writ  of  elegit 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  ?"  » ""^le  made 
SberiflTof        ,  greeting.    Whereas  lately  in  our  Court  before  us  q  ^  for^Dav- 
at  Westminster,  by  a  rule  of  the  said  Court  entitled,  &c.  [as  the  ment  of 
case  may  6e,]  the  sum  of  was  by  the  said  Court  ordered  to  be  money, 

paid  by  C.  Z).  to  A,  B.,  and  afterwards  the  said  A»  B.  came  into 
our  said  Court  before  us,  and,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C.  D,  in  your  bailiwick,  ex- 
cept his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your 
bailiwick,  as  the  said  C.  2).,  or  any  person  in  trust  for  him,  was 
seised    or  possessed  of,  on  the  day  of  ,  in  the  year 

of  our  Lord  ,  on  which  day  the  said  rule  was  made,  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 
day  of        (b),  or  at  any  time  afterwards,  had  any  dis- 
posing power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit ;  to  hold  to  him  the  said  goods 

(a)  The  day  on  which  the  jadg-         {b)  Tlie  day  on  which  the  rule 
ment  was  entered  op.  was  made. 
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1839.         and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said 
^"^^^^^^       lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  rc- 
GumiAus.    spectively,  according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until   the  said  sum  of  ,  together  with 

interest  upon  tiie  said  sum  of  ,  at  the  rate  of  four  pounds 

per  centum  per  annum,  from  the  said  day  of  ,  in  the 

year  of  our  Lord  (a),  shall  have  been  levied.     Therefore 

we  command  you,  that  without  delay  you  cause  to  be  delivered 
to  the  said  A,  B.  by  a  reasonable  price  and  extent,  all  the  goods 
and  chattels  of  the  said  C.  Z).  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough^  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or 
possessed  of  on  the  said  day  of         (6),  or  at  any  time 

afterwards,  or  over  which  the  said  C  D.  on  the  said  day 

of  (6),  or  at  any  time  afterwards,  had  any  disposing  power 

which  he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit;  to  hold  the  said  goods  and  chattels  to  the  said 
A.  B,  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents^  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  sum  of  ,  together  with 

interest  as  aforesaid,  shall  have  been  levied  ;  and  in  what  man- 
ner you  shall  have  executed  this  our  writ  make  appear  to  us  at 
Westminster  immediately  after  the  execution  thereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the 
said  extent  and  appraisement^  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dtnman^  at  Westminster,  the  day 

of  ,  in  the  year  of  our  Lord 

No.  III. 

Writ  of  elegit        Victohia,  by  the  Grace  of  God,  of  the  United  Kingdom  of 

Tn  thrCo^rt  of  ^^^^  ^"'*''*  *"^  ^^^^*°^  ^"®^"'  Defender  of  the  Faith,  to  the 
Q.  B.  for  pay-  Sheriff  of  ,  greeting.     Whereas,  lately  in  our  Court  before 

ment  of  us  at  Westminster,  by  a  rule  of  the  said  Court,  entitled.  Sire.  [« 

^st^^  *°         '^^  ^^^  ^"^y  ^1    ^^®   '"™  ®^  ^*®  ^y  ^^^®  8*^<*  Court  or* 

dered  to  be  paid  by  C.  D,  to  A,  B.,  together  with  the  costs  of  the 

said  rule,  which  said  costs  were  afterwards,  on  the  day  of 

(a)  The  day  on  which  the  rule  October,  in  the  year  of  our  Lord 

was  made,  or  in  case  it  was  made  18S8." 

prior  to  the  first  day  of  October,  (6)  The  day  on  which  the  role 

1888,  say  **  from  the  first  day  of  was  made. 
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,  taxed  and  allowed  by  our  said  Court  at  the  sum  of  .         1839. 

And  afterwards  the  said  A.  B.  came  into  our  said  Court  before      ^"^v*^/ 
us,  and  accordiiur  to  the  form  of  the  statute  in  such  case  made       -^^^^^^ 
and  provided,  chose  to  be  delivered  to  him  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough ;  and  also  all  such  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure  in  your  bailiwick, 
as  the  said  C.  Z).,  or  any  one  in  trust  for  him,  was  seised  or  pos- 
sessed of  on  the  day  of  ,  in  the  year  of  our  Lord 
(a),  or  at  any  time  afterwards,  or  over  which  the  said 
C.  Z).  on  the  said         day  oC        (a),  or  at  any  time  afterwards, 
had  any  disposing  power  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  bene6t;  to  hold  io  him  the 
said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to 
Hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respectively,   according    to  the  nature    and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several 
sums   of           and            ,  together  with  interest  upon  the  said 
two  several  sums  of             and  ,  at  the  rate  of  four 
pounds  per  centum  per  annum,  from  the  said        day  of        (6), 
shall  have  been  levied.     Therefore  we  command  you,  that  with- 
out delay  you  cause  to  be  delivered  to  the  said  A,  B.,  by  a 
reasonable  price  and  extent,  all  the  goods  and  chattels  of  the 
said  C.  D,  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough  ;  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure  in  your  bailiwick,  as  the  said  C.  D,, 
or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the 
said            day  of           (c),  or  at  any  time  afterwards,  or  over 
which  the  said  C.  D,,  on  the  said  day  of  (c),  or  at 
any  time  afterwards,  had  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own  be- 
nefit ;  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  te- 
nements, rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  said  two  several  sums  of           and  ,  to- 

(a)  The  day  on  which  the  costs  October  1838,  say  **  from  the  first 

of  the  role  were  taxed.  day  of  October,  iu  the  year  of  our 

(6)  The  day  on  which  the  cosU  Lord  1838.*' 

of  the  rule  were  taxed,  or  in  case  (c)  Tlie  day  on  which  the  costs 

that  day  were  prior  to  the  first  of  of  the  rule  were  taxed. 
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1839.         gether  with  interest  as  aforesaid,  shall  have  been  levied.     And  in 

^^^v^i^       what   manner    you  shall   have   executed  this  our    writ   make 

Rboula       appear  to  us  at  Westminster  immediately  after  the  execution 

thereof,  under  your  seal  and  the  seals  of  those  by  whose  oath  you 

shall  make  the  said  extent  and  appraisement,  and  have  there  then 

this  writ. 

Witness,  Thomas  Lord  Denmatiy  at  Westminster,  the  day 

of  ,  in  the  year  of  our  Lord 

No.  IV. 

Writ  of  elegit  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
on  a  judgment  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 
Court  in  an       Sheriff  of  ,  greeting.     Whereas  A.  B.,  lately  in  [insert  the 

action  of  as-  style  of  the  Court^,  by  the  judgment  of  the  said  Court,  recovered 
summit  re-       against  C.  Z).  the  sum  of  ,  which  in  the  said  Court  were 

Court  of  Q.B.  adjudged  to  the  said  A.  B,  for  his  damages  which  he  had  sus- 
tained, as  well  on  occasion  of  the  not  performing  of  certain  pro- 
mises and  undertakings  then  lately  made  by  the  said  C.  D.  to 
the  said  A,  B.,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  C.  Z).  is  convicted, 
as  appears  to  us  of  record.  And  whereas  the  said  judgment  was 
afterwards  on  the  day  of  ,    in  the  year  of  our  Lord 

,  removed  into  our  Court  before  us  at  Westminster,  by 
virtue  of  an  order  of  our  said  Court  before  us  at  Westminster 
[or,  **  of  ,  one  of  the  Justices  of  our  said  Court  before  us 

at  Westminster,"  as  the  case  may  6e],  in  pursuance  of  the  statute 
in  that  case  made  and  provided,  and  the  costs  attendant  upon 
the  application  for  the  said  order  and  upon  the  said  removal  were 
afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord  , 
taxed  and  allowed  by  our  said  Court  before  us  at  Westminster 
at  the  sum  of  .     And  afterwards  the  said  A,  B.  came  into 

our  said  Court  before  us  at  Westminster,  and,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  here-' 
ditaments,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure  in  your  bailiwick^  as  the  said  C.  D.,  or  any  person 
in  trust  for  him^  was  seised  or  possessed  of  on  the  said 
day  of  ,  in  the  year  of  our  Lord  aforesaid  (a),  or  at 

any  time  afterwards,  or  over  which  the  said  C  D.,  on  the  said 
day  of        (a),  or  at  any  time  afterwards,  had  any  disposing 

(a)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxedi 


REGULA    GENERALISE  319 

power  which  he  might,  without  the  assent  of  any  other  person,         1839. 
exercise  for  his  own  benefit ;  to  hold  to  him  the  said  goods  and       v^n^^^^ 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said       I^eo^la 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  damages  aforesaid  and  the  said  costs 
so  taxed  and  allowed  by  our  said  Court  at  Westminster  as  afore- 
said, together  with  interest  upon  the  said  two  several  sums  of 
and  ,  at  the  rate  of  four  pounds  per  centum  per 

anaum,  from  the  day  of  (a),  shall  have  been  levied. 

Therefore  we  command  you,  that  without  delay  you  cause  to  be 
delivered  to  the  said  ^.  ^.,  by  a  reasonable  price  and  extent,  all 
tbe  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough ;  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  including  lands 
ami  hereditaments  of  copyhold  or  customary  tenure  in  your  baili- 
wick, as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised 
or  possessed  of  on  the  said  day  of  (a),  or  at  any 

tine  afterwards,  or  over  which  the  said  C  /).,  on  the  said 
day  of  (a),  or  at  any  time  afterwards,  had  any  disposing 

|K>wer,  which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit ;  to  hold  the  said  goods  and  chattels 
to  tbe  said  A,  B.  as  his  proper  goods  and  chattels,  and  also 
to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  damages  aforesaid, 
and  the  said  costs  so  taxed  and  allowed  by  our  said  Court 
before  us  at  Westminster  as  aforesaid,  and  interest  as  aforesaid, 
shall  have  been  levied.  And  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  at  Westminster  imme- 
diately after  the  execution  thereof,  under  your  seal  and  the  seals 
of  those  by  whose  oath  you  jshall  make  the  said  extent  and  ap- 
praisement, and  have  there  then  this  wriu 

Witnessy  Thomas  Lord  Dcniman^  at  Westminster,  the 
day  of  ,  in  the  year  of  our  Lord 

No.  V. 
Victoria,  &c.  to  the  SheriflT  of  greeting.     Whereas  Writ  of  elegit 

lately  in  {jauert  the  style  of  the  Courij^  by  a  rule  of  the  said  Court  <>»  «»  order  for 
entitled,  &c.  [as  the  case  may  be"]  the  sums  of        and        were  by  ^oney"made 
the  said  Court  ordered  to  be  paid  by  C.  D.  to  A,  B,^  and  whereas  in  an  inferior 

the  said  rule  was  afterwards,  on  the  day  of  in  the  Court  and  re- 

moved in  to  the 

(a)  Tbe  day  on  which  the  costs  of  removing  the  judgment  were  taied*  Court  of  Q.  B. 
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1839.  y^^r  of  our  Lord  removed  into  our  Court  before  us  at 

^•^v^i^       Westminster,  by  virtue  of  an  order  of  our  said  Court  before  us 

Regula       aj  Westminster  [^or  "  of  one  of  the  justices  of  our  said 

Generalis  •  . 

Court  before  us  at  Westminster,"  as  tht  case  may  6f],  in  pursu- 
ance of  the  statute  in  that  case  made  and  provided,  and  the  costs 
attendant  upon  the  application  for  the  said  last -mentioned  order, 
and  upon  the  said  removal,  were  afterwards,  on  the  day 

of  in  the  year  of  our  Lord  taxed  and  allowed  in  our 

said  Court  before  us  at  Westminster  at  the  sum  of  ;  and 

afterwards  the  said  A,  B,  came  into  our  said  Court  before  us  at 
Westminster,  and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  Z).  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick, 
as  the  said  C  D.,  or  any  person  in  trust  for  him,  was  seised  or 
possessed  of  on  the  said  day  of  in  the  year  of  our 

Lord  (a),  or  at  any  time  afterwards,  or  over  which  the  said 

C.  D.  on  the  day  of  (a),  or  at  any  time  afterwards, 

had  any  disposing  power  which  he  mighty  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit;  to  hold  to  him  the 
said  goods  and  chatteb  as  his  proper  goods  and  chattels,  and  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two  several  sums  of 
and  together  with  interest  on  the  said  two  several  sums 

of  and  at  the  rate  of  four  pounds  per  centum  per 

annum,  from  the  said  day  of  (a),  shall  have  been 

levied.  Therefore  we  command  you,  that  without  delay  you 
cause  to  be  delivered  to  the  said  A,  B,,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  customary  tenure 
in  your  bailiwick^  as  the  said  C.  Z).,  or  any  one  in  trust  for  him, 
was  seised  or  possessed  of  on  the  said  day  of  (a),  or 

at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the 
day  of  (a),  or  at  any  time  afterwards,  had  any  disposing 

power  which  he  might  without  the  assent  of  any  other  person 
exercise  for  his  own  benefit;  to  hold  the  said  goods  and  chattels 

(a)  The  day  on  which  the  costs      Court  into  the  Court  of  Queen's 
of  remoYiDg  the  rule  of  the  inferior     Bench  were  taxed. 
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to  tbe  said  A.  B,  as  his  proper  goods  and  chattels,  and  also  to         1839. 

bold  tbe  said  lands,  tenements,  rectories,  tithes,  rents,  and  here-       ^i^v^k/ 

ditaments  respectively,  according  to  the  nature  and  tenure  thereof,       Heoula 

to  him  and  to  bis  assigns,  until  tbe  said  two  several  sums  of 

aod  together  with  interest  as  aforesaid,  shall  have  been 

levied ;  and  in  what  manner  you  shall  have  executed  this  our  writ 

make  appear  to  us  at  Westminster  immediately  after  the  execu- 

tioo  thereof,  under  your  seal  and  the  seals  of  those  by  whose 

oath  you  shall  make  the  said  extent  and  appraisement,  and  have 

you  there  then  this  writ. 

Witneas,  Thomoi  Lord  Dennum,  at  Westminster,  tbe  day 

of  in  the  year  of  our  Lord 

No.  VL 

VicToaiA,  by  the  grace  of  God,  of  tbe  United  Kingdom  of  Writ  of  elegit 

Great  Britain  and  IreUnd  Queen,  Defender  of  the  Faith,  to  the  '>''  »  ^^f  ^^^ 

paymeDt  oi 

Sheriff  of         greeting.     Whereas  lately  in  {insert  the  Uyie  of  the  money  and 
Cmtrt'lt  by  a  rule  of  the  said  Court,  entitled,  &c.  [as  the  ea$e  may  costs  made  in 
fel  the  sum  of         •  was  by  the  said  Court  ordered  to  be  paid  ^„rtTn*d  re- 
by  C.  i>.  to  J.  B,p  together  with  the  costs  of  the  said  rule^  which  moved  into 
said  costs  were  afterwards,  on  the  day  of  in  the  year  Q*  B. 

of  our  Lord  taxed  and  allowed  by  the  said  Court  at  the 

sum  of  ;  and  whereas  the  said  rule  was  afterwards,  on  the 

day  of  in  the  year  of  our  Lord  removed  into 

our  Court  before  us  at  Westminster,  by  virtue  of  an  order  of  our 
said  Court  before  us  at  Westminster  [or  "  of  one  of  the 

justices  of  our  said  Court  before  us  at  Westminster,"  as  the  case 
wunf  &f],  in  pursuance  of  the  statute  in  that  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  the  application 
for  the  said  last-mentioned  order,  and  upon  tbe  said  removal, 
were  afterwards  on  the  day  of  in  the  year  of  our 

Loid  taxed  and  allowed  in  our  said  Court  before  us  at  the 

sum  of  ;  and  afterwards  the  said  A.  B.  came  into  our  said 

Court  before  us  at  Westminster,  and  according  to  tbe  form  of  the 
statute  in  such  case  made  and  provided,  chose  to  be  delivered  to 
him  all  the  goods  and  chattels  of  the  said  C.  D,  in  your  bailiwick, 
except  his  oxen  and  beasts  of  tbe  plough,  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him, 
was  seised  or  possessed  of  on  the  said  day  of  (a),  or 

(a)  Tbe  day  on  which  the  costs      Court  into  the  Court  of  Queen's 
of  removing  the  nils  of  the  infenor     Bench  were  rated . 
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at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 
(a),  or  at  any  time  afterwards,  had  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit ;  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  said  three  several  sums  of  and  and 

together  with  interest  upon  the  said  three  several  sums 
of  and  and  at  the  rate   of  four  pounds  per 

centum  per  annum^  from  the  said  day  of  (a),  shall 

have  been  levied.  Therefore  we  command  you,  that  without 
delay  you  cause  to  be  delivered  to  the  said  A.  J3.,  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  aU  such  lands,  tenements,  rectories,  tithes,  rents  and  heredi- 
taments, including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure  in  your  bailiwick,  as  the  said  C.  />.,  or  any  person 
in  trust  for  him,  was  seised  or  possessed  of  on  the  said  day 

of  (a),  or  at  any  time  afterwards,  or  over  which  the  said 

C,  D.  on  the  said  jday  of  (a),  or  at  any  time  after- 

wards, had  any  disposing  power  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit ;  to  hold 
the  said  goods  and  chattels  to  the  said  A,  B.y  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the 
said  three  several  sums  of  and  and  together 

with  interest  as  aforesaid,  shall  have  been  levied ;  and  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to 
us  at  Westminster  immediately  after  the  execution  thereof,  under 
your  seal  and  the  seals  of  those  by  whose  oath  you  shall  make 
the  said  extent  and  appraisement,  and  have  there  then  this  writ. 
Witness,  Thomas  Lord  Denman,  at  Westminster,  the  day 

of  in  the  year  of  our  Lord 


Writ  of  fieri 
facias  on  a 
judgment  in 
the  Court  of 
Q.  B.,  in  an 
action  of 
assumpsit. 


No.  VII. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  Queen^  Defender  of  the  Faith,  to  the 

Sheriff  of  greeting.     We  command  you  that  of  the  goods 

and  chattels  of  C.  D.  in  your  bailiwick,  you  cause  to  be  made 

(a)  The  day  on  which  the  costs      Court  into  the  Court  of  Qaeen*s 
of  removing  the  rule  of  the  inferior      Bench  were  taxed. 
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which  A»  B.  lately  in  our  Court  before  us  at  Westminster         1839. 
recovered  against  him  for  his  damages  which  he  had  sustained,       v^s,/-^pr> 
as  well  on  occasion  of  the  not  performing  certain  promises  and       I^eoula 
undertakings  then  lately  made  by  the  said  C.  D.  to  the  said 
J.  B,,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C.  D,  is  convicted,  as  appears 
to  us  of  record,  together  with  interest  upon  the  said  sum  of 
at  the  rate  of  four  pounds  per  centum  per  annum,  from  the 
day  of  in  the  year  of  our  Lord  (a),  on  which  day  the 

judgment  aforesaid  was  entered  up,  and  have  that  money,  with 
such  interest  as  aforesaid,  before  us  at  Westminster  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A,  B,  for 
his  damages  and  interest  as  aforesaid ;  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign 
you  are  authorized  and  required  to  do  in  this  behalf;  and  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to 
us  at  Westminster  immediately  after  the  execution  thereof,  and 
have  there  then  this  writ. 

Witness,  Tkomas  Lord  Denmanj  at  Westminster,  tlie  day 

of  in  the  year  of  our  Lord 

No.  VIIL 
Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  \^rit  of  fieri 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  facias  on  an 
Sheriff  of  greeting.     We  command  you  that  of  the  goods  ^^^  of  Q^  B 

and  chattels  of  C.  D.  in  your  bailiwick,  you  cause  to  be  made  for  payment  of 

which  lately  in  our  Court  before  us  at  Westminster,  by  money, 
a  rule  of  our  said  Court  entitled,  &c.  [as  the  case  may  6e],  were 
by  the  said  Court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B., 
and  that  of  the  said  goods  and  chattels  of  the  said  C.  Z).  in  your 
bailiwick,  you  further  cause  to  be  made  interest  upon  the  said 
suro  of  at  the  rate  of  four  pounds  per  centum  per  annum, 

from  the  day  of  in  the  year  of  our  Lord  (6), 

on  which  day  the  said  rule  was  made,  and  have  that  money, 
together  with  such  interest  as  aforesaid,  before  us  at  Westminster 

(a)  The  day  on  which  tlie  judg-  (6)  The  day  on  which  the  rule 

ment  was  entered  up,  or  if  entered  was  made,  or  if  it  were  made  prior 

up  prior  to  the  1st  of  October,  to  the  1st  of  October, .  1838,  say 

1838,  say  "from  the   1st  day  of  "  from  the  1st  day  of  October,  in 

October,  in  the  year  of  our  Lord  the  year  of  our  Lord  1838,"  omit- 

1838,''  omitting  the  words    "  on  ting  the  words  "  on  which  day  the 

which  day  the  judgment  aforesaid  snid  rule  was  made." 
was  entered  up." 
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1839.  immediately  after  the  execution  hereof,  to  be  rendered  to  the 
^^■^'^^^  said  A.  B,  for  the  said  sum  of  money  so  ordered  to  be  paid  by 
Regula  jjjg  j^j^  Q^  2).  to  the  said  A,  B.,  and  for  interest  as  aforesaid  ; 
and  that  you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and  required  to  do 
in  this  behalf;  and  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  at  Westminster  immediately  after 
the  execution  thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the  day 

of  in  year  of  our  Lord 

No.  IX. 
Writ  of  fieri         Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
facias  on  an      Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 
Co  *rt  of  Q^  B   ^^®^*^  ®^  greeting.     We  command  you  that  of  the  goods 

for  payment  of  and  chattels  of  C.  D,  in  your  bailiwick,  you  cause  to  be  made 
money  and  which  lately  in  our  Court  before  us  at  Westminster,  by  a 

rule  of  our  said  Court  entitled,  &c.  [as  the  case  may  be],  were  by 
the  said  Court  ordered  to  be  paid  by  the  said  C  D.  to  A,  B., 
together  with  the  costs  of  the  said  rule,  which  said  costs  were 
afterwards,  on  the  day  of  in  the  year  of  our  Lord 

taxed  and  allowed  by  our  said  Court  at  the  sum  of  ; 

and  that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  you  further  cause  to  be  made  interest  upon  the  said 
two  several  sums  of  and  at  the  rate  of  four  pounds 

per  centum  per  annum,  from  the  said  day  of  in  the 

year  of  our  Lord  (a),  and  have  that  money,  together  with 

such  interest  as  aforesaid,  before  us  at  Westminster  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  for 
the  said  sum  of  money  so  ordered  to  be  paid  by  the  said  C  D. 
to  the  said  A.  B.,  and  for  costs  and  interest  as  aforesaid,  and  that 
you  do  all  such  things  as  by  the  statute  passed  in  the  second  year 
of  our  reign  you  are  authorized  and  required  to  do  in  this  behalf; 
and  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  at  Westminster  immediately  after  the  execution 
thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denmauy  at  Westminster,  the  day 

of  in  the  year  of  our  Lord 

(a)  The  day  on  which  the  costs  1838,  say  "  from  the  1st  day  of 
of  the  rule  were  taxed,  or  if  that  October,  in  the  year  of  our  Lord 
were  prior  to  the  1st  of  October,       1838." 
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1839. 
No.  X.  v-^^w/ 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of       Rbgula 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  r  a   * 

Sheriff  of  greeting.     We  command  you,  that  of  the  goods  facias  on  a 

and  chattels  of  C.  D,  in  your  bailiwick,  you  cause  to  be  made  jud^ent  of 

which  A.  B.  lately  in  luuert  the  style  of  the  Courts,  by  the  *"  inferior 
judgment  of  the  said  Court,  recovered  against  the  said  C.  P.  for  action  of  as- 
his  damages  which  he  had  sustained,  as  well  on  occasion  of  the  sumpsit,  re- 

Dot  performing  certain  promises  and  undertakings  then  lately  ^^^^  >nto 

J     L      i_j^T^         I.         j^n  r     X.'         .       A  the  Court  of 

made  by  the  said  C.  D,  to  the  said  A.  B.,  as  for  his  costs  and  Queen's 

charges  by  him  about  bis  suit  in  that  behalf  expended,  whereof  Bench, 
the  said  C  D.  is  convicted,  as  appears  to  us  of  record ;  and  which 
judgment  was  afterwards,  on  the  day  of  in  the  year 

of  our  Lord  removed  into  our  Court  before  us  at  West- 

minster, by  virtue  of  an  order  of  our  said  Court  before  us  at 
Westminster,  [or  **  of  one  of  the  justices  of  our  said  Court 

before  ua  at  Westminster,'*  as  the  case  may  6e],  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  and  the  costs  attendant 
upon  the  application  for  the  said  order,  and  upon  the  said  re- 
moval, were,  on  the  day  of  in  the  year  of  our  Lord 

taxed  and  allowed  by  our  said  Court  before  us  at  West- 
minster, at  the  sura  of  :  And  we  further  command  you,  that 
of  the  said  goods  and  chattels  of  the  said  C.  D,  in  your  bailiwick, 
you  further  cause  to  be  made  the  said  sum  of  (a),  together 

with  interest  on  the  said  two  several  sums  of  and  at 

the  rate  of  four  pounds  per  centum  per  annum,  from  the  said 

day  of  in  the  year  of  our  Lord  (6) ;  and 

that  you  have  that  money,  with  such  interest  as  aforesaid, 
before  us  at  Westminster  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.  B.  for  his  damages  aforesaid,  and 
for  costs  and  interest  as  aforesaid;  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign 
you  are  authorized  and  required  to  do  in  this  behalf:  and  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  at  Westminster  immediately  after  the  execution  thereof, 
and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the  day 

of  in  the  year  of  our  Lord 

(a)  The  costs  attendant  upon  (6)  The  day  on  which  the  costs 

tlie  removal  of  the  judgment  out      of  removal  were  taied. 
€pt^  inferior  Court  into  the  Court 
of  Queen's  Bench. 
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order  for  pajr- 
mentof  monejr 
made  in  an 
inferior  Court, 
and  removed 
into  the  Court 
of  Queen's 
Bench. 


No.  XI. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Grea 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  SherifTo 

greeting.    We  command  you,  that  of  the  goods  and  chattel 

of  C.  jD.  in  your  bailiwick,  you  cause  to  be  made        which  latel; 

in  [insert  the  style  of  the  Court']^  by  a  rule  of  the  said  Court,  enti 

tied,  &c,  [as  the  case  may  be"],  were  by  the  said  Court  ordered  t< 

be  paid  by  the  said  C.  D.  to  A,  B.,  and  which  rule  was  afterwards 

on  the         day  of        in  the  year  of  our  Lord        removed  int( 

our  Court  before  us  at  Westminster,  by  virtue  of  an  order  of  ou 

said  Court  before  us  at  Westminster  [or  "  of  one  of  th< 

justices  of  our  said  Court  before  us  at  Westminster,"  as  the  cos 

may  be'],  in  pursuance  of  the  statute  in  that  case  made  and  pro 

vided ;  and  the  costs  attendant  upon  the  application  for  the  sai( 

last-mentioned  order,  and  upon  the  said  removal,  were,  on  tb< 

day  of  in  the  year  of  our  Lord  taxed  an< 

allowed  by  our  said  Court  before  us  at  Westminster,  at  the  son 

of  :  And  we  further  command  you,  that  of  the  said  good 

and  chattels  of  the  said  C.  D.  in  your  bailiwick,  you  further  causi 

to  be  made  the  said  sum  of  (a),  together  with  interest  oi 

the  said  two  several  sums  of  and  at  the  rate  of  foui 

pounds  per  centum  per  annum,  from  the  said         day  of         (b) 

and  that  you  have  that  money,  with  such  interest  as  aforesaid, 

before  us  at  Westminster  immediately  after  the  execution  hereof! 

to  be  rendered  to  the  said  A.  B,  for  the  said  monies  by  the  said 

rule  first  above  mentioned,  ordered  to  be  paid  by  the  said  C.  D. 

to  the  said  A.  B,,  and  for  costs  and  interest  as  aforesaid ;  and 

that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 

year  of  our  reign  you  are  authorized  and  required  to  do  in  this 

behalf;  and  in  what  manner  you  shall  have  executed  this  our 

writ  make  appear  to  us  at  Westminster  immediately  af^er  the 

execution  thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the  day 

of  in  the  year  of  our  Lord 


Writ  of  fieri 
facias  on  an 
order  for  pay- 
ment of  money 
and  costs  made 
in  an  inferior 
Court  and  re- 
moved into  the 
Court  of  Q.B. 


No.  XII. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  oi 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the 
Sheriff  of  greeting.     We  command  you^  that  of  the  goodi 

and  chattels  of  C.  D,  in  your  bailiwick,  you  cause  to  be  mad^ 


(a)  The  costs  of  removing  the 
rule  of  the  inferior  Court  into  the 
Court  of  Queen*s  Bench. 

(()*^The  day  on  which  the  costs 


of  removing  the  rule  of  the  inferio 
Court  into  the  Court  of  Queen* 
Bench  were  taxed. 
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which  lately  in  [insert  the  style  of  the  Court],  by  a  rule  of         1839. 
the  said  Court  entitled,  &c.  [as  the  case  may  he\  were  by  the  said       v^-^^ 
Court  ordered  to  be  paid  by  the  said  C.  D,  to  A,  B.,  and  also       Reg u la 

for  the  costs  of  the  said  rule  by  the  said  Court  also  ordered 
Ui  be  paid  by  the  said  C.  D.  to  the  said  A,  B.,  which  said  rule 
was  afterwards,  on  the  day  of  in  the  year  of  our 

Lord  removed  into  our  Court  before  us  at  Westminster, 

by  an  order  of  our  said  Court  before  us  at  Westminster  [or  "  of 
one  of  the  justices  of  our  said  Court  before  us  at  West- 
minster," as  the  case  may  6e],  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  and  the  costs  attendant  upon  the  appli- 
cation for  the  said  last-mentioned  order,  and  upon  the  said 
removal  were,  on  the  day  of  in  the  year  of  our  Lord 

taxed  and  allowed  by  our  said  Court  before  us  at  West- 
minster, at  the  sum  of  And  we  further  command  you, 
that  of  the  said  goods  and  chattels  of  the  said  C.  D,  in  your 
bailiwick,  you  further  cause  to  be  made  the  said  sum  of  (a), 
together  with  the  interest  on  the  said  three  several  sums  of 
and            and            at  the  rate  of  four  pounds  per  centum  per 
annum,  from  the  said            day  of            in  the  year  of  our 
lord             (6),  and  that  you  have  that  money,  with  such  interest 
u  aforesaid,   before  us  at  Westminster  immediately  afler  the 
execution  hereof,  to  be  rendered  to  the  said  A.  B,  for  the  monies 
by  the  said  rule  first  above  mentioned,  ordered  to  be  paid  by  the 
laid  C.  Z).  to  the  said  A.  B,,  and  for  costs  and  interest  as  afore- 
said, and  that  you  do  all  such  things  as  by  the  statute  passed  in 
the  second  year  of  our  reign  you  are  authorized  and  required  to 
do  in  this  behalf;  and  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  at  Westminster  immediately 
after  the  execution  thereof,  and  have  there  then  this  writ. 
Witness,    Thomas   Lord   Denman^   at  Westminster,    on   the 
day  of           in  the  year  of  our  Lord 

(Signed)        Denmak,  E.  H.  Aldersok, 

N.  C.  TiNDAL,  J.  Pattesok, 

Abinoer,  J.  Gurnet, 

J.  Littledale,  J.  Williams, 

J.  Vauohan,  J.  T.  Coleridge, 

J.  Parke,  T.  Coltman, 

J.  B.  BosAKQUBT,  T.  Erskine. 

(a)  The  costs  of  remoying  the  (6)  The  day  on  which  the  costs 
■>ale  from  the  inferior  Court  into  of  removing  the  rule  from  the  in- 
^^  Court  of  Queen's  Bench.  ferior  Court   into    the  Court  of 

Queen's  Bench  were  taxed. 
VOL.  I.  Z 
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^**»y>  BuRBouGHs  V.  Hodgson. 

January  iUh, 

1.  Debt  for   DEBT.     The  declaration  stated  the  defendant  to  be  in- 
soid'and^eli-   debted  to  the  plaintifi;  on  the  10th  October,  1836,  in  6/., 

^^^'  „  f  l®»*>  for  Koods  sold  and  delivered,  and  in  6/.  on  an  account 
as  to  all  but  ^ 

1/.  13<.,  DUD-    stated. 

qaam  indebi-         pj^      ^   ^  ^y^^  ^^^  ^f  ^^^  j3,   gj  ^j  j^     ^^  j^ 

tatuSy  and  as  '  '  r  * 

to  iLlSs,fpar-  fendant  svys  actionem  non,  because  he  says  that  the  10th 

Westo'iMter  day  of  October  next  after  the  making,  the  6  8c  7  Will.  4^ 

Court  of  Re-  g,  cxxxvii.  (local  and  personal),  (the  Westminster  Court  of^ 

with  an  aver-  Requests*  Act),  elapsed  before  the  commencement  of  this 
ment  <<  that         -^^     Averment,  that  at  the  time  of  the  commencement  of 

the  defendant  ' 

was  not  in-  the  suit,  the  defendant  was  not  indebted  to  the  plaintiff  to 
pfaintiffto  a^  a  greater  amount  than  the  said  sum  of  1/.  Ids.  Sd.  The 
greater  amount  defendant  then  pleaded  the  usual  plea,  bringing  himself 
sum  of  1^  IS'.''  within  the  act,  and  concluded  thus:  ''and  the  defendant 
ITie  defendant  further  savs,  that  before  and  at  the  commencement  of  this 

demurred  spe-       .  .  i    i  ,       r     »  i    t    • 

cially  to  the      suit,  the  said  debt  of  !/•  I  Si,  8a.,  bemg  a  debt  not  exceedrag 

latter  plea,  on  ^^^^  ^^^  recoverable  by  the  plaintiff  against  and  from  the 
first,  that  it  defendant  in  the  said  Court  &c.,  by  virtue  of  the  said  act; 
to"uie°whole  *°^  ***  ^^^  plaintiff  brought  this  action  as  to  the  sum  of 
action,  and       i/,  135.  g^f.  in  this  Honourable  Court,  contrd  formam  statuti 

was  only  plead- 

ed  to  part ;       Verification. 

second,  th^  Special  demurrer,  assigning  for  cause  that  the  plea  be- 

could  not  safe-  gins  as  an  answer  to  part  of  the  declaration,  viz.  the  said 
liponi^t:— "^     sum  of  l/.   ISs.  8rf.,  parcel  &c,   only,   thereby  impliedly 

Held,  that  as  a  admitting  that  the  residue  of  the  demand  in  the  declaration 
traverse  of  the  .     .  1        ■  •     •«•         1  i        1 

defendant  not   IS  due  to  the  plaintm,  and  yet  the  plea  contams  an  answer 

being  indebted  /^^j  jg  jjy  jts  nature  and  by  the  act  of  parliament  therein 

m  more  than  .        "^  *^ 

1/.  13s.,  would  mentioned  an  answer)  to  the  whole  of  the  declaration,  which 

immaterial  *"  ^^  inconsistent  and  repugnant;  and  that  as  the  plea  is  pleaded 
issue,  the  plea  to  the  said  sum  of  1/.  135.  Bd.,  parcel  &c.  only,  the  plaintiff 

Semhie,  that  ^^iinot  consistently,   or  without   evident  irrelevancy,  take 

the  plea  was 

not  Dad  on  the  former  eround,  as  it  must  be  taken  in  connection  with  the  prefioos 
plea  of  nunquam  indebitatus  to  the  residue,  and  that  the  two  pleas  formed  but  one 
answer  to  the  declaration. 

S.  Although  the  rule  of  Court,  9  Geo,  4,  directs  the  pleadings  demurred  to  only  to  be 
set  out  in  the  demurrer  books,  the  Court  on  ai^mept  may  look  to  the  whole  record. 
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issue  upon  the  averment  in  the  plea,  that  at  the  time  of  the 

commencement  of  this  suit  the  defendant  was  not  indebted 

Burroughs 

to  the  plaintiff  to  a  greater  amount  than  the  said  sum  of  v. 

I/.  135.  8d.,  and  that  the  plea  ought  to  have  been  pleaded     Hodcsom. 
to  the  whole  of  the  declaration,  and  not  to  a  part  of  it  only. 

W.  H.  WaiMon  argued  in  support  of  the  demurrer,  in 
Michaelmas  term  last  (a).  The  plea  is  pleaded  only  to  part 
of  the  declaration,  and  yet  contains  an  answer  to  the  whole, 
it  is  therefore  bad  on  special  demurrer:  Gray  v.  Pindar  (b). 
Formerly  such  a  plea  was  a  discontinuance  of  the  action; 
Serjt.  WiUiam$^8  note  to  Earl  of  Manchester  v.  Vale(c);  but 
since  the  statute  4  8c  5  Ann.  c,  16,  which  allows  of  double 
pleading,  it  is  only  bad  on  demurrer.  [Lord  Denman  C.  J. 
Was  the  general  issue  pleaded  here  ?]  Most  likely.  [Pat- 
te$an  J.  Although  our  rule(d)  directs  only  such  parts  of  the 
pleadings,  to  which  the  demurrer  relates,  to  be  set  out,  it 
may  be  very  often  material  to  look  at  the  whole  of  the  record.] 
If  there  is  a  plea  of  nunquam  indebitatus,  it  does  not  cure 
die  objection.  Secondly,  there  is  in  the  plea  no  averment 
which  the  plaintiff  can  safely  traverse.  The  plea  ought  to 
have  been  addressed  to  the  whole  cause  of  action.  [Patie- 
sofi  J.  How  can  that  be  ?  for  suppose  the  plaintiff  claimed 
lOOl.  in  his  declaration,  still  the  plea  of  a  forty  shillings 
Court  of  Requests'  Act  would  be  apparently  no  answer.] 
It  might  be  so  pleaded  by  averring  that  the  defendant  is  not 
indebted  to  the  amount  of  405.,  which  is  the  usual  form; 
and  if  the  issue  is  then  found  against  the  plaintiff,  the  defend- 
ant is  entitled  to  judgment.  But  suppose  the  plaintiff  here 
had  traversed  the  allegation  that  the  defendant  was  not  in- 
debted to  a  greater  sum  than  1/.  ISs,  8d.,  and  the  jury  had 
fbund  that  he  was  indebted  in  the  sum  of  1/.  ISs.  9d.,  that 
woald  have  been  an  immaterial  finding.     [Patteson  J.  You 

(a)  Nov.  }6th,  before  Lord  Den-  (c)  1  Wms.  Saund.  28,  o.  (8). 
man  C.  J.,  Pattaou,  Williams  and  ((Q  Hil.  8  &  9  Geo.  4,  1  Mann. 
Coleridge  Js.  &  R.  669. 

(b)  2  B.  &  p.  4^7. 
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might  have  replied  that  the  defendant  was  indebted  to  you 
in  a  sum  above  405.]  Perhaps  so,  but  then  the  plea  would 
not  be  traversed.  A  plaintiff  ought  to  be  enabled  to  tra- 
verse some  specific  allegation  of  the  plea. 


E,  V,  Williams,  contr^.  Although  no  doubt  nunquam 
indebitatus  is  pleaded  to  the  rest  of  the  declaration,  still,  as 
it  cannot  be  contended  that  the  goodness  or  badness  of  the 
plea  demurred  to  depends  on  what  other  plea  may  be 
pleaded,  the  Court  will  not  look  to  the  rest  of  the  record. 
If  it  is  contended  that  this  plea  is  bad,  because  it  is  joined 
with  a  plea  of  nunquam  indebitatus,  it  should  have  been 
demurred  to  as  a  misjoinder.  Suppose  that  the  other  plea 
had  been  the  Statute  of  Limitations,  in  what  other  form 
than  the  present  could  the  defence  as  to  1/.  ]3s.  Sd.  have 
been  pleaded?  [Lord  Denman  C.  J.  In  the  view  I  take 
of  the  record,  nunquam  indebitatus  as  to  part  and  of  the 
Court  of  Requests'  Act  to  the  residue,  form  but  one  plea.] 
If  that  is  so,  the  plea  is  unexceptionable,  and  that  was  the 
form  of  the  plea  in  Gardner  v.  Jessop  (a).  Suppose  the 
plea  had  been  pleaded  to  the  whole  debt,  and  on  issue 
being  taken  upon  the  averment  of  residence  within  the  city 
of  Westminster,  a  verdict  had  been  found  against  the  de- 
fendant, the  whole  plea  would  have  failed,  and  the  action 
being  in  debt,  the  plaintiff  would  have  had  judgment  for 
the  whole  debt  alleged  in  the  declaration.  It  is  true  that 
this  might  have  been  avoided,  by  the  defendant  pleading  the 
general  issue.  But  the  rules  of  pleading  depend  on  the 
common  law,  and  not  on  the  statute  of  Anne,  which  Mom 
the  defendant  to  plead  several  matters.  The  defendant  is 
not  obliged  to  take  the  benefit  of  that  statute,  and  the  case 
is  to  be  looked  at  as  if  it  were  before  that  statute,  and  the 
defendant  had  been  forced  to  rely  on  a  single  plea.  As  to 
the  objection  that  the  plea  begins  as  an  answer  to  part  only, 
and  yet  contains  an  answer  to  the  whole  declaration,  in  Graj/ 
V.  Pindar  (b),  the  addressing  the  plea  to  the  whole  decla- 

(fl)  2  VVils.  42.  (6)  2  B.  &  P.  427. 
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ration  was  wholly  unnecessary  with  reference  to  the  matter 
as  to  which  the  plea  was  pleaded.  But  here  the  averment 
as  to  the  \L  ISs,  Sd,,  is  part  of  the  defence  under  the  statute. 
The  plea  is  not  bad  for  containing  an  averment  in  itself  a  de- 
fence, when  inserted  for  the  purpose  of  introducing  another 
defence,  on  which  the  defendant  relies.  This  is  proved  by 
the  well-known  case  of  the  plea,  that  after  the  cause  of 
action  the  plaintiff  took  husband,  and  that  the  husband 
afterwards  released  the  defendant.  There,  though  the  cover- 
ture is  itself  a  defence  as  well  as  the  release,  yet  the  aver- 
ment of  coverture  does  not  vitiate,  because  it  is  a  necessary 
introduction  to  that  of  the  release  (tf).  [Patieson  J.  How 
do  you  answer  the  objection  that  you  have  not  made  any 
averment  on  which  the  plaintiff  could  take  a  traverse?] 
The  plaintiff  could  have  easily  replied  that  the  debt  amounted 
to  more  than  40s.  It  is  not  necessary  that  the  traverse 
should  follow  the  exact  words  of  the  preceding  pleading. 
Indeed  if  this  were  done,  it  would  in  most  instances  be  in- 
correct, for  the  traverse  would  be  either  too  large  or  too 
narrow.  The  plea  contains  an  averment  which  shews  d 
fortiori  that  the  debt  was  under  405. 
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W.  H.  fVatson,  in  reply.  No  answer  has  been  given  to 
Gray  v.  Pindar  (fi),  that  this  plea  professes  to  answer  part, 
and  yet  is  substantially  an  answer  to  the  whole  declaration. 
In  Gardner  v.  Je$$op  (c),  the  plea  was  only  pleaded  as  to 
1/.  S$.,  non  assumpsit  being  pleaded  to  the  residue.  It  is 
true  the  plaintiff  might  have  framed  a  replication  on  which 
he  might  have  succeeded,  but  the  defendant  is  bound  to 
plead  a  plea  on  which  a  traverse  can  be  taken. 

Cur.  adv.  vuli. 


Lord  Den  MAN  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court. — ^This  was  an  action  of  debt,  for  goods 


(a)  jy3meAudlfy*scvaef  Moofe, 


S5. 


(b)  2  B.  &  P.  427. 

(c)  3  Wils.  42. 
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1830.  sold  aud  delivered.  The  defendant  pleaded  as  to  all  but 
1/.  ISs.  Qd'  that  he  never  was  indebted, and  as  to  that  sum  the 
6  &  7  fVilL  4|  c.  cxxxviii  commonly  called  the  Westminster 
HooofOK,  Court  of  RequesU*  Act.  This  part  of  the  plea  contained 
amongst  odier  averments  the  following:  **  And  the  defend- 
ant further  says,  that  at  the  time  of  the  commencement  of 
this  suit|  he  the  defendant  was  not  indebted  to  the  plamtiff 
to  a  greater  amount  than  the  said  sum  of  !/•  ISs.  8dJ* 
The  plaintiff  demurred,  and  upon  the  argument  two 
grounds  of  demurrer  were  insisted  on;  1st,  that  the  plea 
begins  as  an  answer  to  part,  but  is  in  truth  an  answer  to  the 
whole  of  the  declaration;  M\j,  that  no  material  issue  can 
be  taken  on  the  averment  above  set  forth,  inasmuch  as 
though  the  defendant  should  be  found  indebted  in  a  greater 
amount  than  IL  1 3s.  Bd.,  yet  if  the  amount  were  under  40^. 
the  case  would  be  equally  within  the  Court  of  Requests'  Act^ 
and  therefore  the  averment,  in  order  to  be  traversable,  ought 
to  have  been  *^  that  the  defendant  was  not  indebted  to  the 
amount  of  40s" 

With  respect  to  the  first  objection,  it  appears  upon  an 
examination  of  the  precedents,  that  it  has  been  usual  to 
plead  such  a  plea  to  the  whole  declaration.     The  form 
usually  adopted  is  in  truth  a  denial  of  part,  and  a  con- 
fession and  avoidance  of  the  residue  of  the  declaration, 
yet  not  shewing  the  parts  in  the  introduction  of  the  plea* 
On  the  present  record^  the  parts  are  severed  in  the  intro* 
duction  to  the  plea,  for  the  answer  of  **  never  indebted'^ 
to  part  and  of  the  Court  of  Requests'  Act  to  the  residuei 
together  form  but  one  plea  to  the  whole  dechuration,  and 
in  this  respect  the  plea  is  more  in  conformity  with  the  ordi« 
nary  rules  of  pleading  than  that  which  is  usually  adopted. 
There  is  nothing  inconsistent  in  the  statement  in  the  in- 
troduction, that  the  1/.  ISs.  Sd.  is  '^  parcel  of  the  several 
monies  in  which  the  defendant  is  in  the  declaration  men- 
tioned  to  have  been  indebted  to  the  plaintiff,"  with  a  denial 
that  he  was  in  truth  indebted  in  any  further  sum;   an<L 
the  peculiar  nature  of  the  defence  given  by  the  Court  o 
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Requests'  Act,  makes  it  almost  impossible  to  shape  that 
defence  according  to  the  strict  rules  of  pleading.  But  we 
are  not  obliged  to  determine  this  point,  for  upon  the  second 
objection  we  are  of  opinion  that  judgment  must  be  given 
for  the  plaintiff.  If  anj  averment  at  all,  as  to  the  amount 
of  the  debt,  be  necessary,  the  form  commonly  used  is  clearly 
the  correct  and  proper  one,  namely,  that  the  defendant  was 
not  indebted  to  the  plaintiff  in  any  sums  of  money  amount- 
ing to  405. ''  or  to  the  amount  of  40s/'  On  such  an  aver- 
ment a  material  issue  might  be  taken,  and  though  it  is  true 
that  if  the  present  averment  be  traversed  and  found  for  the 
defendant,  it  would  be  material  and  conclusive,  yet  if  found 
for  the  plaintiff  it  would  be  otherwise.  The  plaintiff  how- 
ever is  entitled  to  have  the  plea  of  the  defendant  so  framed 
as  diat  the  averments  in  it,  if  traversed,  will  be  material  and 
concluaive,  whichever  way  they  may  be  found,  and  their 
oot  being  so  framed  is  a  good  ground  of  demurrer.  If  in- 
deed the  averment  was  immaterial,  and  might  be  struck  out 
altogether,  the  plaintiff  would  have  no  ground  to  complain; 
but  it  is  clear  that  the  defendant  must  shew  in  some  way 
upon  the  face  of  his  plea  that  the  cause  of  action  is  under 
405.,  otherwise  the  jurisdiction  of  this  Court  is  not  taken 
away  by  the  Court  of  Requests'  Act. 

The  averment  therefore  cannot  be  said  to  be  immaterial, 
and  cannot  be  struck  out.  In  the  case  of  Gardner  v.  Jes- 
sop  (a),  the  plea  contained  no  such  averment,  and  was  in 
other  respects  similar  to  the  present  plea ;  but  that  case 
turned  upon  the  replication,  which  raised  an  entirely  dif- 
ferent point,  and  the  form  of  the  plea  was  not  discussed. 
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burboughs 
Hodgson. 


Judgment  for  the  plaintiff. 


(a)  2  Wils.  43. 
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18Sg. 

The  Queen  v.  The  Mayor^  Aldermen  and  Burgesses  of 
Ja«£^iM.  Liverpool. 

Corporatioii  \jj^  ^^  appeal  against  a  rate  for  the  borough  of  Liverpool, 
borough  with-  in  the  nature  of  a  borough  rate,  the  Liverpool  quarter  ses- 
Jlip^^Q^jIl^'lj!^,  sions  confirmed  the  rate,  subject  to  the  opinion  of  this 
tion  Act,  5  &    Court  on  the  following  case. 

the  rents  and  ^  he  several  properties  rated  are  the  revenue  of  the  mu- 
P*?.*^  ®^  nicipal  corporation  of  the  borough  of  Liverpool,  collected 
ceived  bj  the  by  their  officers,  who  are  paid  by  salaries,  and  by  them  paid 
thTlKM^uEh  ^^^^  ^^  ^^^  treasurer  of  the  borough,  to  the  account  of  the 
under  sect.  92  borough  fund.  Prior  to  the  passing  of  the  Municipal  Corpo- 
not  rateable  nation  Act  (5  &  6  Will.  4,  c.76),  these  properties  were  rated 
to  the  poor.       jq  thg  relief  of  the  poor,  which  rating  was  always  acquiesced 

in ;  and  these  properties  are  now  rateable  to  the  poor,  un- 
less they  are  exempt  under  the  new  circumstances  enacted 
by  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  mayor,  aldermen  and  burgesses  of  the  borough  of 
Liverpool  are  now  rateable  to  the  relief  of  the  poor  in  re- 
spect of  these  properties.  If  the  Court  shall  be  of  opinion 
that  the  mayor,  aldermen  and  burgesses  of  the  borough  of 
Liverpool  are  now  rateable  to  the  relief  of  the  poor  in  re- 
spect of  these  properties,  then  the  rate  shall  stand  con- 
firmed ;  but  if  the  Court  should  be  of  a  contrary  opinion, 
then  the  rate  shall  be  amended,  by  striking  out  of  the  same 
the  said  properties,  and  in  respect  thereto  the  names  of  the 
mayor,  aldermen  and  burgesses,  and  the  order  of  sessions 
for  confirming  the  rate,  so  far  as  respects  the  said  properties 
and  the  mayor,  aldermen  and  burgesses  in  respect  thereto; 
shall  be  quashed,  and  as  to  all  other  matters  in  the  said  rate 
and  order,  shall  be  confirmed. 

The  case  was  argued  at  the  sittings  in  banc  after  last 
Michaelmas  term  (a). 

(a)  December  1st,  before  Lord  Denman  C.  J.,  Paticsonf  Williamtf 
and  Coleridge  Js. 
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Cresswell,  G.  Henderson  and  Greaves,  in  support  of  the        1839. 
order  of  sessions.     The  question  in  this  case  is,  whether  the    -,7*'^^^' 
5  &  6  Will,  4,  c.  76,  contains  any  enactment  to  exempt  v. 

corporate  property  from  poor's  rate.     Sect.  92  of  that  act  j^     "^      - 
directs  the  rents  and  profits  of  the  corporation  property  to    Liverpool. 
be  paid  to  the  treasurer,  and  to  be  appropriated  in  a  speci- 
fied manner.     The  first  inquiry  is,  what  *'  rents  and  profits" 
mean.     It  is  submitted  that  the  expression  means  the  rents 
and  profits  of  the  corporate  estates,  clear  of  all  outgoings : 
if  so,  cadit  qusestio,  for  poor's  rate  is  undoubtedly  an  out- 
going.   The  use  of  the  term  "  rents  and  profits/'  shews  that 
rents  simply  were  not  intended,  but  the  net  rents  and  pro- 
fits.    The  term  profits  has  received  a  judicial  explanation 
in  several  cases,  viz.  in  Stile  v.  Tomson  (a),   Griffith   v. 
Smith  (6),  Rex   v.  Joddrell  (c),   which  shew   that  profits 
do  not  mean  gross  profits.     This  construction  clearly  car- 
ries out  the  intention  of  the  act,  for  it  never  could  have 
been  the  meaning  of  the  legislature  to  diminish  the  poor's 
rate  by  exempting  the  property  of  municipal  corporations. 
If,  however,  this  is  not  the  right  construction,  the  second 
inquiry  is,  whether  the  application  of  the  borough  fund 
is  directed  to  such  strictly  public  objects  as   to  exempt 
it  from  poor's  rate.    In  Rex  v.  St.  Giles,  York{d),  where 
lands  were  purchased  for  erecting  a  lunatic  asylum,  they 
were  held  liable  to  poor's  rate.     So,  in  Rex  v.  Agar  (e), 
the   trustees   of  a   methodist  chapel  were  held  rateable, 
although  they  applied  the  pew-rents  solely  in  payment  of 
salaries  to  preachers  and  of  necessary  expenses.     There- 
fore   it  is  not  simply  because  the  purposes  to  which  a 
property  may  be  dedicated  are  religious  or  charitable,  that 
an  exemption  from  poor's  rate  can  be  claimed.     On  the 
other  band,  in  Hex  v.  Salterns  Load  Sluice  (f),  the  tolls 
taken  under  an  act  of  parliament  were  appropriated  for  the 
t>urposes  of  the  act,  and  for  no  other  whatsoever,  and 

(a)  2  Dyer,  910  a.  (d)  3B.Sc  Ad.  573. 

(6)  Moure,  753.  (e)  14  East,  256. 

(c)  1  B.  &  Ad.  403.  (/)  4  T.  R.  730. 
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1899.        were  held  therefore  not  rateable.    Rex  ▼.  The  Inhabitants 
J^Z.^^      of  Liverpool  (a)  and  Rex  v.  The  Trustees  of  the  River 
V,  fVeaver  (6)  were  decided  on  the  same  principle.     But  on 

^  '^1^  t  looking  to  the  appropriation  of  the  borough  fund,  it  is 
LtTBEPooL.  clear  that  all  the  purposes  to  which  it  is  to  be  applied 
are  not  public.  First  of  all,  it  is  to  go  in  payment  of  the 
debts  of  the  corporation.  But  the  corporate  debt  may 
have  been  incurred  for  many  private  purposes,  such  as  ex- 
travagant living  on  the  part  of  the  old  corporation,  the 
building  of  expensive  premises,  the  payment  of  bond  debts 
incurred  in  such  expenses,  8lc.  The  corporation  therefore, 
in  this  respect,  are  merely  the  trustees  for  private  creditors; 
and  the  act  of  parliament  only  directs  an  appropriation 
which  the  general  law  would  have  required.  It  is  clear 
that  the  whole  of  the  fund  may  be  disposed  of  in  this  way. 
The  next  provision  directs  the  payment  of  salaries ;  but  as 
no  particular  officers  are  specified,  it  lies  with  the  corpora- 
tion to  dispose  of  the  fund  as  they  choose.  Suppose  they 
gave  the  mayor  5000/.  a  year,  and  other  members  of  the 
council  in  proportion,  would  not  this  be  a  private  purpose  ? 
And  it  is  not  enough  that  the  appropriation  is  disposed  of 
under  an  act  of  parliament ;  for  Rex  v.  Tetoksbury  (c)  shews 
that  any  thing  short  of  an  exclusive  appropriation  to  public 
purposes  creates  a  liability  to  rates.  Then,  the  surplus  is 
to  be  expended  in  public  improvements.  Suppose  thej 
built  a  market  or  a  town-hall,  or  laid  out  money  in  a  public 
promenade^ — these  are  not  public  purposes,  within  the 
meaning  of  the  decisions  in  Rex  v.  St.  Luke*s{d)f  Rex  v. 
St.  Bartholomew  the  Less  (e),  or  Rex  v.  Waldo  (f). 

In  most  of  those  cases  the  difficulty  was  to  find  a  rate- 
able occupier;  but  it  is  found  in  this  case  that  the  corpora- 
tion have  a  beneficial  occupation,  and  when  that  is  so,  there 
is  no  distinction  between  the  beneficial  occupation  of  a 

(a)  7  B.  &  C.  61 ;  S.  C  9  D.  &  (c)  13  East,  155. 
R.  780.  (d)  3  Burr.  105$. 

(b)  7  B.  &  C.  70,  n.$  8.  C.  9  D.  (e)  4  Burr.  2435. 
&  R.  788.  (/)  Cald.  858. 
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coiparation  and  of  an  individual :  Rex  v.  Gardner  (a).    In        188^. 

that  case  the  master  and  fellows  of  Catheritie  Hall  pur-   ^^^^^T^^ 

Tiia  QiTEEiv 
chased  ground,  and  converted  it  into  a  promenade;  and  v. 

they  vrere  held  rateable.  It  is  clear  that  even  if  tt  work-  ^  "^^  . 
hoose  be  erected  out  of  the  parish,  it  is  rateable  to  the  LtttapooL* 
parish  where  it  stands :  Oovemors  of  the  Poor  of  Bristol  v. 
Wait  (6).  But  it  appears,  b;  sect.  7  of  5  &  6  fVilL  A,  c.  76, 
that  the  limits  of  the  borough  and  of  the  parish  of  liver- 
pool  may  be  by  no  means  co-extensive.  Supposing  then 
(as  is  the  fact)  that  the  borough  extends  over  more  than 
one  parish^— if  the  corporate  property  is  not  rateable  in 
the  parish  where  it  stands,  it  is  very  unfair  on  that  parish  ^ 
for  if,  before  the  act  passed,  an  assessment  had  been 
made  on  60,000/.  of  corporate  property,— after  the  act 
passed  the  rate  on  that  sum  would  (^ass  from  the  parish 
chest  to  the  borough  fund,  to  be  expended  on  improve- 
ments in  a  distant  part  of  the  borough^  from  which  the 
parish  might  derive  no  advimtage.  The  parish  then  would 
require  an  additional  poor's  rate ;  and  yet  it  was  clearly  the 
iatention  of  the  legislature  that  the  subject  should  not  be 
taxed  at  ail  for  public  improvements.  The  Attorney-Oeneral 
V.  A$pinaU{c)  will  perhaps  be  relied  on,  to  shew  that  the 
purposes  to  which  the  borough  fund  lire  to  be  applied  tM 
public;  but  the  decision  of  the  Lord-Cliancellor  turned 
upon  the  point  of  the  corporation  being  trustees,  and  if  any 
one  of  the  purposes,  such  as  the  payment  of  debti>  raised 
a  trust,  that  was  sufficient^  without  mquiry  whether  the 
purposes  were  public  or  private.  They  also  cited  Rex  v. 
Pugh  {d)t  Rex  v.  Birmingham  Canal  Company  (e),  Rex  v. 
Scukoatei  (/),  Rex  v.  Kingswittford  (g). 

Wighinum  and  Murph^^  contrA.     Thd  simple  question 
\Sf  whether  the  corporation  are  not  trustees  of  the  borough 

(a)  1  fiott,  6th  ed.,  167.  (e)  2  B.  &  Aid.  570. 

(*)  5  A.  &  E.  1;  S.  C.  6  N.  &  (/)  12  East,  40. 

M.  383.  (g)  7  B.  &  C.  i36;   S.  C.  1 

(c)  2  Myine  &  Craig,  613.  Mann.  &  Rjfl.  SO. 
(<0  1  Dougl.  188. 
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1839.        fund  for  purely  public  purposes.     It  was  not  intended  by 
the  case  to  raise  any  nice  distinctions  as  to  the  relative 
extents  of  the  borough  and  of  the  corporation,  but  merely 
M    ^^L      f  ^  determine   the  former  question.     Now  The  Attorney- 
Liverpool.    General  v.  AspinaU(a)  clearly  shews  that  they  are  trustees. 
Lord  Cottenham,  C.  said,  "  I  cannot  doubt  that  a  clear 
trust  was  created  by  this  VLct,  for  public  purposes,  of  all  the 
property  belongbg  to  the  corporation.'*     In  order  to  shew 
that  the  corporation  property  is  rateable,  a  distinction  has 
been  sought  to  be  drawn  between  "rent"  and  ^'  profits;" 
but  the  intention  of  the  clause  was  to  direct  all  the  pay- 
ments  due  to   the  corporation  to  be  paid   over  to   the 
treasurer,  so  as  to  form  one  fund.     Then  it  b  said,  that  as 
part  of  the  fund  is  to  be  appropriated  to  salaries,  diat  is  a 
private  purpose.     But  it  is  clear  that  in  all  the  cases  where 
trustees  of  public  funds  have  been  held  to  be  exempted 
from  rate  there  must  have  been  salaried  officers.     Stript  of 
these  distinctions,  it  is  submitted  that  the  specified  objects 
to  which  the  borough  fund  is  to  be  applied  are  all  public 
purposes.    The  case  of  Rex  v.  The  Trustees  of  the  River 
Weaver  Navigation  (6)  is  very  much  in  point :  there  the 
surplus  of  the  tolls  was  to  be  expended  on  the  bridges  and 
highways  of  the  county  of  Chester.    That  was  not  strictly 
for  the  benefit  of  the  public  at  large,  but  only  for  the  inha- 
bitants of  Cheshire ;  yet  it  was  held  to  be  a  public  purpose. 
Even  supposing  then  that  there  is  a  surplus,  that  would  not 
make  the  fund  rateable ;  but  that  fact  does  not  appear  on 
the  case,  and  it  may  be  that  a  borough  rate  may  be  neces- 
sary.    What  advantage  then  can  there  be  in  rating  the 
borough  fund,  because  by  so  doing  a  borough  rate  may  be 
made  necessary,  which  is  only  taxing  the  inhabitants  in 
another  shape,  with  the  additional  expense  of  a  double  sys- 
tem of  collection?     The  case  therefore  of  Rex  v.  The 
Beverley  Gas  Works  (c)  is  quite  in  point,  where  the  commis- 

(a)  2  Mylne  &  Cnug,  613.  (c)  6  A.  &  £.  645 ;  ;SL  C.  1  N* 

(6)  7  B.  &  C.  70,  n.;  9  D.  ft     &  P.  646. 
R.788. 
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sioners  had  the  power  to  rate  the  town,  and  dispose  of  any 

surplus  there  might  be  for  the  general  purposes  of  the  act; 

and  the  Court  held,  that  to  rate  them  to  the  poor  would  9. 

cause  the  commissioners  to  rate  the  inhabitants  for  the  mere  ,,    '^^       . 

Mayor,  &c.  of 

purpose  of  paying  the  poor's  rate.  As  to  Rex  v.  Agar  (a)  and  Liverpool. 
Rex  V.  St.  Giles,  York{b),  those  were  mere  eleemosynary 
establishments,  and  were  therefore  properly  rated^  because, 
although  the  funds  were  disposed  of  for  charitable  purposes, 
they  were  so  disposed  of  voluntarily ;  whereas  the  corpo- 
ratioDy  as  public  trustees,  are  bound  to  administer  the  fund 
as  directed  by  the  act.  The  principle,  on  which  the  point 
of  rateability  depends  in  these  cases,  is  this ;  if  the  trustees 
are  not  the  recipients  of  the  ultimate  pro6t  arising  from  the 
fund,  or  if  the  fund  is  devoted  to  public  purposes,  they  are 
not  rateable.  But  when  the  trustees  are  the  recipients, 
although  they  may  afterwards  apportion  it  out  to  the  indi- 
vidual freemen  of  a  corporation,  as  in  Rex  v.  The  Mayor  of 
York  (c),  then,  for  the  sake  of  convenience,  the  Court  will 
rate  the  corporation.  Another  case  of  The  Attorney-General 
V.  Wilson (d)j  cited  in  the  note  to  The  Attorney-General  v. 
Aspinall  {e\  was  subsequently  decided  in  affirmance  of  it. 

Cur.  adv.  vult. 

Lord  Den  MAN  C.J.  now  delivered  the  judgment  of 
the  Court. — ^This  was  an  appeal  against  a  rate  made  for  the 
relief  of  the  poor  of  the  parish  of  Liverpool,  upon  certain 
properties  which  are  the  revenue  of  the  municipal  corpora- 
tion of  the  borough  of  Liverpool,  and  which,  before  the 
passing  of  the  Municipal  Corporation  Act  (5  &  6  Will,  4, 
c.  76),  were  rated  to  the  relief  of  the  poor,  and  as  the  case 
states,  are  still  liable  to  be  so,  unless  they  are  exempted  by 
the  operation  of  that  act. 

This  question,  which  now  comes  before  us  for  the  first 
time,  depends  upon  the  construction  of  the  gSd  section,  and 

(a)  14  East,  266.  (<0  3  Mylne  &  Craig,  634,  n. 

(()  3  B.  &  Ad.  573.  (e)  Ibid.  613. 

(c)  1  N.  &  P.  539. 
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1839.  the  effect  to  be  properly  attributed  thereto.  By  that  section 
it  is  enacted,  that  '^the  rents  and  profits  of  all  hereditaments, 
and  the  interest,  dividends  and  annual  proceeds  of  all  mo* 
M  ^^  of  ^^^*  d^*i  cbatteb,  and  valuable  securities,  belonging  or 
l^ERPoou  payable  to  any  body  corporate,  named  in  conjunction  with 
the  said  borough  in  the  said  schedules  (A.  and  B.),  or  to 
any  member  or  officer  thereof  in  his  corporate  capacity, 
and  every  fipe  or  penalty  for  any  offence  against  this  act 
(the  application  of  which  has  not  b^en  already  provided 
for)i  shall  be  paid  to  the  treasurer  of  such  borongbt  and  all 
the  monies  which  he  shall  so  receive  shfill  be  carried  by 
him  to  the  account  of  a  fund,  to  be  called '  The  Boroiigh 
Fund.' " 

Such  is  the  description  of  that  which  is  to  constitute  the 
fund ;  and  upon  the  language  of  it,  and  more  particularly 
upon  the  meaning  of  the  word  ''  profits,"  much  criticism 
was  employed  in  the  course  of  the  argument.  We,  howeveri 
attribute  little  importance  to  those  remarks ;  first,  because 
the  particular  meaning  which  may  have  been  attached  to  it, 
in  t|^  instruments  to  which  reference  was  mad^  probably 
depended  entirely  upoyi  the  context;  apd  further,  we  are 
perfectly  satisfied  that  the  language  is  used  in  its  ordinary 
and  popular  sense,  and  that  the  meaning  is,  that  the  whole 
income  of  the  corporation,  from  whatever  sources  arising, 
shaU  constitute  ^'  the  borough  fund." 

Then  comes  the  direction  as  to  the  uses  and  pmrposes 
for  which  the  fund  is  to  be  applied ;  and  it  is  declared  that 
the  same,  subject  to  the  payment  of  the  debts  owing  by  the 
corporation  at  the  time  when  the  act  passed,  or  of  so  much 
as  the  council  (i.e.  the  new  council)  should  think  it  expedient 
to  n^deemi  and  to  the  interest  of  such  debt,  was  to  be  applied 
to  the  payment  of  the  salaries  of  certain  officersi  expenses  of 
borough  elections,  sessions  and  prosecutions,  gftols  and  cor* 
porate  buildings,  police,  and  all  other  expenses  incident  to 
carry ipg  the  act  intp  effect;  and  in  case  of  a  surplus,  that  such 
surplus  was  to  be  applied,  under  the  direction  of  the  council, 
for  the  public  benefit  of  the  inhabitants  and  the  im^nnemefd 
of  the  borough.    Then  follows  a  provision^  in  psae  of  a 
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deficiency  for  the  purposes  aforesaid,  that  the  town  council         i839. 

may  raise  the  deficiency  by  a  borough  rate  in  the  nature  of  a      ^"^"^^^^ 

county  rate.     The  question  therefore  comes  to  this;  what  is  ^^ 

the  state  of  the  law  as  to  the  rateability  of  property  similarly         '^^ 

!/»•  .-        /•11  ...  ,,         Mayor,  &c.  of 

circumstanced  : — because  if  we  find  the  principle  settled  by     Liverpool. 

decisions  already  made,  we  feel  it  to  be  our  duty  to  act  upon 
them,  and  not,  upon  the  apprehension  of  any  inconvenient 
or  unforeseen  consequences,  to  question  or  weaken  their 
authority.  Now,  in  the  case  of  Rex  v.  The  Inhabitants  of 
the  Parish  of  Liverpool  (a),  certain  trustees,  in  whom  **  the 
dock  estates"  within  the  same  parish  were  vested,  were  rated 
io  respect  of  ''  the  annual  value  and  profits"  of  the  same ; 
and  property  (otherwise  rateable)  was  there  held  not  to  be 
so,  because  the  rates  and  duties  payable  by  act  of  parlia- 
ment  were  to  be  applied  to  the  payment  of  debts,  and  to  the 
^'  making,  erecting,  building,  finishing  and  maintaining 
docks,  basins,  piers,  and  other  works  and  buildings  in  the 
port  of  Liverpool.*'  In  that  case  therefore  the  application 
of  the  tolls  or  rates  (which  otherwise,  as  we  have  just  ob- 
served, roust  have  been  as  much  rateable  as  a  mileage  rate 
upon  a  canal),  in  the  manner  above  described,  exempted 
them  from  rateability.  And  in  the  case  of  Rex  v.  The 
Trustees  of  the  River  Weaver  Navigation  (b),  which  was 
ttoder  the  consideration  of  the  Court  at  the  same  time  as 
the  case  just  cited,  property  (as  in  that  case  clearly  rateable) 
was  held  to  be  exempt,  on  account  of  the  uses  and  pur- 
poses to  which  the  profits  were  applicable.  There  the 
rates  and  duties,  after  payment  of  expenses,  &c.  were  di- 
rected to  be  **  employed  in  the  repair  of  bridges  and  in  aid 
of  other  public  charges  upon  the  county."  And  the  Court 
decided  that  the  principle  of  the  former  disposed  also  of  the 
latter  case.  They  held  that  the  repairing  and  maintaining  of 
bridges  and  highways  were  public  purposes,  and  that  as  no 
part  of  the  monies  received  could  be  applied  to  private 
purposes,  they  were  therefore  not  rateable  in  the  hands  of 
the  trustees. 

(o)  7  B.  &  C.  61;  S.  C.  9  D.  &  R.  780. 
(6)  7  B.  &  C.  70,  D.;  A  C.  9  D.  &  R.  788. 
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1989.  We  feel  it  to  be  impossible  substantially  to  distinguish 

^'^^^'^^^      these   casesy  and  especially  the  latter,  from  the   present 

^  9,  The  extent  and  approximation  to  something  like  national 

'^^       .  benefit,  are  in  kind,  and  almost  in  desrree,  the  same.     The 
Mayor,  &c.  of       ,,.    f      ,  '       .      ,  .  r  t  •  i     • 

Liverpool,    public  m  the  one  case  is  the  same  town  of  Laverpool ;  m 

the  other,  the  county  of  Chester. 

The  case  of  The  AUomey-General  v.  Aspinall  (a),  in 
which  this  very  borough  fund  was  under  consideration,  was 
cited  by  the  learned  counsel  on  both  sides.  The  main  ques- 
tion, however,  seems  there  to  have  been,  whether  the  cor- 
porate property  was  trust  property,  so  as  to  come  under  the 
jurisdiction  of  the  Court  of  Chancery :  and  it  is  probable 
(though  it  is  wholly  unnecessary  to  express  any  opinion)  the 
same  decision  might  have  been  given  if  the  property  had 
been  comparatively  of  a  much  more  private  nature.  But 
we  have  the  satisfaction  of  observing  that  the  view  which 
we  have  taken  of  the  earlier  part  of  the  92d  section,  is  ex- 
pressly adopted  by  the  Lord-Chancellor;  for  his  lordship, 
in  describing  (not  giving  the  words  of)  that  section,  com- 
prehends "  the  rents,  profits,"  and  other  sources  of  revenue 
therein  enumerated,  by  the  general  expression  of  ''  all  the 
income  of  the  corporate  property." 

In  coming  to  the  conclusion  to  which  we  have  arrived, 
we  certainly  feel  that  whatever  may  be  the  effect  in  the 
present  instance,  in  many  boroughs,  consisting  of  several 
parishes,  the  proportion  and  rate  of  contribution  may  be 
materially  disturbed.  We  think  it  also  extremely  probable 
that  the  effect  of  this  section  upon  the  rateability  of  corpo- 
rate property  was  overlooked  altogether.  Our  business, 
however,  is  with  the  construction  of  the  statute^  and  not 
with  consequences;  and  the  remedy,  if  any  be  requisite, 
must  be  by  the  legislature. 

The  result  of  our  opinion  is,  that  the  order  of  sessions 
must  be  quashed. 

Order  of  Sessions  quashed  as  far  as  relates 
to  the  rate  upon  the  corporation. 

(a)  2  Mjflne  &  Craig,  613. 
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1839. 

The  Queen  v.  The  Chamberlains,  Common  Council,  and 

Freemen  of  the  Borough  of  Alnwick.  Friday, 

January  111 h. 

\)N  an  appeal  against  a  rate  for  the  relief  of  the  poor  of  Where  free- 
the  parish  of  Alnwick,  the   Northumberland  quarter  ses-  widows  of  de- 

sions  confirmed  the  rate,  subject   to  the  opinion  of  this  ceased  free- 
^  .  men  of  a  mu- 

tourt  upon  a  case  m  substance  as  follows :  nicipal  corpo- 

The  town  of  Alnwick  is  an  ancient  borough,  and  the  ^'j^?  J^JJ^p^ 
freemen  are  a  body  corporate  by  prescription,  by  the  name  depasturing 
of"  The  Chamberlains,  Common  Council,  and  Freemen  of  ^^^^  "f  d1<r- 
Alnwick."    The  common  council  consists  of  twenty- four  ging  turves, 

clav  sand  and 

freemen  elected  for  life,  from  whom  four  chamberlains  are  f^wl  of  cut- 
annually  chosen. .   The  management  of  the  affairs  of  the  ^*°K  *J*>>ns 
corporation   is  vested  m  the   chamberlains   and   common  getting  lime- 
council.     Adjacent  to  the  town  of  Alnwick  is  a  large  tract  »fone»  «"^ 

•*  ®       ^        slates  from  the 

of  uninclosed  ground,  called  Haydon  Forest  or  Alnwick  quarries,  and 
Moor,  upon  which  the  freemen  of  Alnwick,  and  widows  of  ge^'"  onThe 
deceased  freemen  resident  within  the  parish  of  Alnwick,  nioor,  accord- 
have  from  time  immemorial  been  entitled  to  certain  rights  tjoos  framed 
or  privileges.     It  was,  as  the  alleged  occupiers  of  the  said  ^^  }^^  *^°T°h 

moor,  that  the  appellants  were  assessed  as  below :  corporation 

had  inclosed  a 

Monthly  Rate,  pa"  of  the 

£.   t.     d.  common  tOO 


The  Chamberlains,  Common  1 
Council,  and  Freemen  of  >  For  Land, 
the  Borough  of  Alnwick,   ) 


Valued  at 

£.     5.    d, 

350    0    0 


8  18     0         yeaj*  *>ack, 
which  they 


still  retained 

The  appellants  objected  to  the  rate,  on  the  grounds  that  in  severalty; 
they  did  not  occupy  any  land  in  the  parish  of  Alnwick  le-  ^"'  ||  appear- 
gaily  liable  to  be  rated.  That  if  it  was  intended  to  rate  the  rights of^the 
appellants  in  respect  of  common  of  pasture,  the  properly  J^^^[n"' 
was  not  properly  described  in  the  rate.  That  such  common  grants  of  right 
of  pasture  was  not  rateable,  and,  even  if  rateable  per  se,  was  anj  turbary, 
not  in  the  beneficial  occupation  of  the  appellants,  so  as  to  *"**  **^*'  ^^^^^ 

render  them  liable  to  be  rated.     The  most  ancient  docu-  dence  to  shew 

that  any  larger 
right  had  ever  been  granted  to  them,  and  that  a  rent  of  2«.  per  annum,  which  bad 
been  reserved  on  the  grant  of  the  right  of  turbary,  was  still  paid  to  the  lord  of  the 
manor : — Held,  that  the  freemen  only  possessed  a  right  of  common,  though  with  large 
and  unusual  enjoyments,  and  that  therefore  it  was  an  incorporeal  tenement  not  rate- 
able to  the  poor. 

VOL.  I.  A  A 


Alnwick. 


344  CASES  IN  THE  QU£EN*S  BENCH^ 

1839.        ments  in  the  possession  of  the  corporation  relating  to  thi 
^'-^^'^^      borough^  are  three  charters  from  the  De  Vescis,  formerij 
9,  lords  of  the  manor  of  AlnM^ick ;  the  first  of  which,  supposec 

^®  .  to  be  of  the  reign  of  Henry  2,  stated,  that  the  grantor,  Wil- 
&c.  of  liam  de  Vesci,  '*  granted  and  confirmed  to  the  men,  my  bur- 
gesses of  Alnwick,  to  hold  of  me  and  my  heirs  &c.,  to  them 
&c.,  as  freely  as  the  burgesses  of  Newcastle  hold  of  the  lord 
the  King  of  England,  and  also  to  have  common  of  pasture  in 
Haydon,  and  in  the  moor  of  Haydon."  The  second  char- 
ter, by  the  grandson  of  the  above  William,  confirmed  the 
said  common  of  pasture ;  and  the  third  charter,  by  his  son  in 
1290,  also  confirmed  to  the  burgesses  of  Alnwick  all  their 
liberties  &c.,  '*  with  common  in  Haydon,  and  with  all  the 
privileges  in  Haydon  Moor,  in  the  marshes,  feeding  and 
pasture  grounds,  with  liberty  to  get  peat,  turves,  and  brush 
wood,  as  well  in  the  forbidden  month  as  in  others;  and 
the  burgesses,  for  the  privileges  which  they  are  to  have  in 
Haydon  in  the  forbidden  month,  with  their  liberties,  shall 
give  me  and  my  heirs  2s.  annually.*' 

About  1700  the  corporation  inclosed  about  700  acres 
from  Alnwick  Moor,  which  are  divided  into  several  farms. 
On  March  6th,  1762,  by  articles  of  agreement  between 
Hugh  Earl  of  Northumberland  and  Elizabeth,  wife  of  the 
said  earl,  of  the  one  part,  and  the  then  chamberlains  and 
twenty-four  common  councilmen,on  behalf  of  themselves  and 
the  rest  of  the  freemen,  of  the  other  part ;  after  reciting 
a  bill  filed  in  the  Court  of  Chancery  by  Lord  and  Ladj 
Northumberland  against  the  corporation  of  Alnwick,  praying 
that  the  rights  of  the  plaintiffs  in  Alnwick  Moor  might  be 
settled  and  declared,  and  that  the  corporation  might  be  pre- 
vented from  demising  or  inclosing  any  more  of  the  said 
moor;  in  order  to  put  an  end  to  all  differences,  it  was  mutu- 
ally agreed  (inter  alia)  that  Lord  and  Lady  Northumberland 
were  lord  and  lady  of  the  manor  of  Alnwick,  and  that 
Alnwick  Moor  was  parcel  of  the  manor  :  That  the  freemen 
of  Alnwick  were  entitled  to  common  of  pasture  upon  Aln- 
wick Moor,  upon  payment  of  the  rent  of  25.  per  annum  for 
the  liberty  of  depasturing  their  cattle  thereon  in  the  fence 
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month,  and  that  the  freemen  of  Alnwick  have  a  right  to  dig        i839. 
«8  well  as  cut  peats,  furzes,  tunres,  and  bushes  growing      ^-^n*^*^ 
tbereon,  for  their  own  use ;  and  that  the  lord  and  lady  of  ^^ 

tbe  said  manor  have  no  right  to  grant  the  herbage  or  vesture     .    Tl^®,  . 
oi  Uiesaid  moor  to  their  tenants  holding  by  burgage  tenure,        &c.  of 
or  any  other  person  whatsoever.     That  the  present  inclo-      Aluvtick. 
flores  (being  part  of  the  moor)  should  be  established  to  the 
corporation,  but  that  no  new  inclosures  should  be  made, 
aod  that  the  soil  and  royalties  of  Alnwick  manor  should  be 
Tested  in  the  said  earl  and  countess.     That  the  freemen 
and  freemen's  widows  should  have  liberty  to  get  limestones, 
slates,  and  freestone,  in  any  of  the  present  quarries,  and  to 
dig  clay  and  bum  bricks  in  such  parts  of  the  said  moor  as 
the  lord's  bailiff  and  the  chamberlains  should  think  fit,  for 
the  use  of  themselves  or  the  use  of  any  other  freeman ;  and 
b  like  manner  to  dig  and  take  awaiy  sand,  gravel,  clay  and 
marl  for  their  own  use. 

By  an  indenture,  dated  30th  July,  1811,  between  the 
Duke  of  Northumberland  and  the  chamberlains  and  com- 
mon council  in  behalf  of  the  other  freemen,  reciting  that 
the  freemen  of  Alnwick  were  entitled  to  common  of  pasture 
and  other  rights  upon  Haydon  Moor,  the  duke  granted  a 
right  of  common,  on  two  pieces  of  freehold  land,  to  the 
freemen  of  Alnwick,  in  exchange  of  their  right  of  common 
and  other  rights  on  a  certain  portion  of  Haydon. 

The  Duke  of  Northumberland  is  lord  of  the  soil  and 
royalties  of  the  said  moor,  granting  licence  to  make  bricks, 
get  clay,  and  of  making  washpools,  winning  stones,  coals  and 
limestones.  About  three  years  ago,  the  duke,  as  lord  of  the 
manor,  granted  to  the  corporation  his  licence  in  writing,  for 
a  permanent  washpool  of  stone-work  upon  the  said  moor. 

By  a  lease  of  the  present  duke  to  the  corporation,  dated 
£gth  July,  1833,  (after  reciting  the  articles  of  176^,)  he,  as 
the  impropriator  of  the  tithes  of  the  manor,  demised  to 
them  for  ten  years,  at  the  rent  of  Is.,  the  agistment  tithes 
payable  in  respect  of  cattle  depastured  on  the  inclosed 
lands  of  the  corporation,  and  also  in  respect  of  the  cattle  of 

A  A  2 
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1839.        the  freemen  depasturing  the  said  moor,  on  which  the  free- 

^•^^^^^      men  were  stated  in  the  lease  to  be  entitled  to  common  of 
The  QuEEM 

y^  pasture. 

^,     T**®.  .  1  he  rent  of  2s.  per  annum,  reserved  for  the  liberty  of  de- 

ChambcrlRins,  ,  .  *  •       ,      r  i      •  i    i 

&c  of       pasturmg  the  said  moor  m  the  fence  month,  is  regularly 

Almwick.  pgjj  jQ  jj^g  Duke  of  Northumberland.  The  inclosures  made 
from  the  moor  previously  to  1762,  are  let  to  tenants,  and 
the  rents  paid  to  and  applied  by  the  common  council  for  the 
benefit  of  the  corporation. 

The  freemen  do  not  ask  any  permission  to  turn  their 
cattle  on  the  moor ;  they  know  the  regulations,  and  put  on 
their  cattle  accordingly,  without  making  any  payment  what- 
soever to  the  corporation  for  the  exercise  of  their  right. 

No  cattle  belonging  to  the  corporation  are  turned  upon 
the  moor,  nor  is  there  any  occupation  thereof  by  the  cham- 
berlain and  twenty-four  councillors,  except  by  their  own 
cattle,  as  individual  freemen. 

No  profit  whatever  arises  to  the  corporation,  in  their  cor- 
porate capacity,  from  the  moor.  The  chamberlains  and 
common  council  exercise  the  power  of  making  by-laws, 
regulating  the  number  of  stints  to  be  depastured  by  the 
freemen,  and  by  the  by-laws  the  moor-grieves  are  autho- 
rized to  distrain  all  cattle  depasturing  the  moor  contrary  to 
the  by-laws,  and  the  number  of  stints  is  regulated  by  the 
herd. 

The  chamberlains  and  common  council  appoint  both  the 
moor-grieves  and  the  herd  ;  the  latter  of  whom,  in  addition 
to  his  salary  paid  by  the  corporation,  has  four  stints  on  the 
moor,  his  right  to  put  on  which  was  established  in  a  replevin 
suit  at  the  assizes. 

The  corporation  have  frequently  employed  persons  io 
hoeing  up  and  burning  the  whins  and  furzes  growing  upon 
the  uninclosed  part  of  the  moor,  and  in  draining  the  same 
for  the  improvement  of  the  herbage,  and  in  sowing  grass 
seeds  where  the  whins  and  furzes  have  been  removed. 

Upon  the  foregoing  evidence  the  sessions  were  of  opinion 
that  the  corporation  were  in  such  occupation  of  the  herbage 
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of  tlie  said  moor,  as  trustees  for  flie  freemen,  and  for  their         1B39. 

benefit;  and  the  questions  for  the  opinion  of  the  Court  are,    rr.    Q^E-if 

1st.  Whether  there  is  any  rateable  occupation  of  Alnwick  v. 

Moor,  in  respect  of  the  aforesaid  rights  and  privileges  en-  chamberlaiDs 

joyed  by  the  freemen  ?  ^^  ^^ 

_    _^_-  •<•!  •  i«         Alnwick. 

2d.  Whether  the  occupation  of  the  same  is  properly  de- 
scribed in  the  rate  as  aforesaid  ? 

Sd.  Whether,  if  there  is  such  a  rateable  occupation^  the 
rate  is  properly  made  upon  the  appellants? 

Should  this  Court  be  of  opinion,  on  these  questions,  in 
the  affirmative,  the  order  of  sessions  to  be  confirmed,  other- 
wise to  be  quashed. 

The  case  was  argued  at  the  Sittings  in  Banc  after  last 
Michaelmas  term  {a). 

Talfourd  Seijt.,  R.  Ingham  and  Otter,  in  support  of  the 
order  of  sessions.  The  question  is,  whether  the  corpo- 
ration did  not  possess  something  more  than  a  right  of  com- 
mon on  this  moor ;  for  if  they  had  any  territorial  posses- 
sion,  then  they  are  rateable.  Rights  of  common  are  defined 
by  Serjeant  Williams^  in  his  note  to  Potter  v.  Williams{b), 
and  be  shews  that  commoners  have  no  right  to  meddle 
with  the  soil,  or  to  cut  the  bushes,  fern,  or  other  things 
growing  on  the  common,  or  to  improve  or  cultivate  the 
common.  But  the  corporation  here  has  clearly  much  more 
extensive  rights,  such  as  digging  for  clay,  cutting  whins,  and 
even  sowing  them,  which  are  all  indicia  of  beneficial  occu- 
pation. In  Jones  v.  Richard  {c),  where  the  only  act  of 
ownership  shewn  on  a  common  was  that  of  exclusive  pas- 
turage, the  Court  thought  that  sufficient  evidence  for  the 
jury  to  infer  ownership.  The  question  is  not  as  to  the  re- 
spective titles  of  the  Duke  of  Northumberland  and  the  cor- 
poration, for  if  the  party  be  in  the  actual  occupation,  the 
Court  will  not  inquire  into  the  legal  title;  Rexv,  BeH{d).   It 

(a)  December  2,  before  Lord  (c)  5  A.  &  £.  413.     See  the 

Bewnan  C.  J.,  Patteton,  WUliams  same  case  on  the  second  trial,  1 

and  Coieridge  Js.  N.  &  P.  747. 

(6)  1  Wms.  Saund.  553,  n.  (S).  {d)  7T.R.  598. 


Alhwick. 
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is  immaterial^  therefore^  whether  the  rights  of  the  corpora- 
tion  have  been  gained  by  usurpation,  or  whether  they  have 
V.  the  whole  right  to  the  soil.      Burt  v.  Moore  (a)  and  Dyson 

Ch  beA  '  ^'  Collick  (b)  shew  that  the  possession  of  the  corporation 
&c  of  would  have  enabled  them  to  maintain  trespass,  even  although 
their  possession  is  in  some  respect  merely  by  the  permission 
of  the  lord  ;  and  it  is  found  they  actually  have  maintained 
actions  of  replevin.  Rex  v.  Churchill  (c)  will  be  relied  on 
by  the  other  side,  but  there  the  burgesses  had  the  mere 
right  of  turning  cattle  into  certain  fields  for  a  portion  of  the 
year ;  they  had  nothing,  therefore,  but  a  limited  right  of 
common,  which  has  been  always  held  not  rateable.  II.  The 
second  point  is  concluded  by  the  finding  of  the  sessions,  for 
occupation  of  the  [lerbage,  is  occupation  of  the  land; 
even  if  their  finding  is  wrong  in  point  of  law,  it  is  conclu- 
sive;  Hex  v.  Ilminster^d),  Rex  v.  Ellis  (e).  III.  As  the 
rights  enjoyed  by  the  freemen  in  this  case  consist  of  profits 
d  prendre f  which  can  only  exist  by  prescription  or  grant, 
and,  as  freemen,  having  no  succession,  cannot  take  under 
a  prescription  or  grant,  it  is  clear  that  the  rights  must 
be  vested  in  the  corporation,  and  therefore  they  are  the 
parties  to  be  rated.  Rex  v.  The  Mayor  and  Commonalty  of 
York(f)  is  the  last  case  on  this  point,  and  it  shews  that, 
under  circumstances  like  the  present,  the  corporation  is  pro- 
perly rated,  and  that  the  decisions  in  Rex  v.  Sudbury  (g)  and 
Rex  V.  Tewkesbury  (A),  are  to  be  followed,  rather  than  Rex 
V.  Watson  (i). 

Sir  JF.  Pollock,  Wight  man  and  Grainger,  contrd.  The 
simple  question  here  is,  whether  this  be  any  thing  more 
than  an  incorporeal  tenement.  If  it  is  not,  it  clearly  cannot 
be  rateable.  It  is  not  denied  that,  when  certain  acts  of 
ownership  are  proved,  the  right  of  property  may  be  pro* 

(a)  5  T.  R.  329.  (0   1  M.  &  S.  652. 

(6)  5  B.  &  Aid.  600;  S,  C.  1  D,  (f)  1  N.  &  P.  539. 

&  R.  225.  (g)  1  B.  &  C.  389;   S.  C.  2  D. 

(c)  4  B.  &  C.  730;  S.  C.  6  D.  &  R.  651. 

&R.  635.  (h)  13  East,  155. 

(c/)  1  East,  83.  (<)  5  East,  480. 
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perly  left  to  the  jury,  as  in  Jones  v.  Richard  (a),    but        1839. 

where  the  sessions  have  found  the  facts  speciaiiy,  it  is  for    rpl^^^f^^ 

the  purpose  of  the  Court  drawing  a  conclusion.   [Lord  v. 

Denman  C.  J.    We  must  take  it  that  the  sessions  desire  our  ^.     T^®.  . 

Cbambenaiofli^ 

opinion.]    Then,  as  it  is  expressly  found  that  this  is   a        &c.of 


right  of  common^  how  can  it  be  made  rateable  ?     No  doubt, 
where  a  party  is  exercising  all  the  acts  of  beneficial  owner- 
ship, he  is  rateable,  whether  with  or  without  title,  as  in  Rex 
i.BelKJb),  and  in  a  case  decided  in  this  Court,  where  a  Gas 
light  Company  had  obtained  a  licence  from  the  crown  to 
lay  dowu  pipes  in  St.  James's  Park,  which  was  revocable  at 
pleasure.     But  where  the  possession  is  of  a  mere  incorpo* 
real  tenement,  then  Rex  v.  Churchill  (c)  shews  that  it  is  not 
rateable ;  and,  if  it  be  more  than  an  incorporeal  tenement, 
then^  according  to  Rex  y.  Aberavon{d)  and  RexY.  Wat^ 
Joji(e),    the  individual  freemen  who  occupied  the  moor 
ought  to  be  rated,  and  not  the  corporation. 

Wheo  the  corporation  are  seised  of  the  soil  in  fee,  and 
take  payments  from  the  commoners,  then  no  doubt  they  are 
rateable,  as  inJJZex  v.  Tewkesbury  (/),  Rex  v.  Mayor,  Sfc.  of 
J[^ark  {g)f  and  the  other  cases  cited.  The  argument  on  the 
other  side  has  too  much  limited  the  rights  of  commoners. 
Tor  Clark$on  v.  Woodhouse  (A)  shews  that  a  custom  for  the 
oommoners  to  inclose  part  of  the  common  in  severalty  for 
the  purpose  of  cutting  turves  is  good. 

Then  it  b  said,  that  this  is  a  profit  i  prendre,  and  there- 
fore that  it  must  be  vested  in  the  corporation;  but,  as  this  is 
t.lie  case  of  a  common  in  gross,  the  prescription  may  be 
l^eld  to  exbt  in  every  individual  freeman  and  his  ancestors, 
^a  appears  by  Mellor  v.  Spateman  (t). 

Cur.  adv.  vult. 

Lord  DeNMAN  C.J.  on  this  day  delivered  the  judg- 
x^ent  of  the  Court. — This  was  an  appeal  by  the  chamber- 

(a)  5  A.  &  £.  413.  (e)  5  East,  480. 

(6)  7  T.  R.  598.  (/)  13  East,  155. 

(c)  4  B.  &  C.  750;  5.  C.  6  D.  (g)  1  N.  &  P.  539. 

^R.635.  (A)  5T.  R.  412,  n. 

(<0  5  East,  453.  (i)  1  Saund.  346. 


Almwick. 
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1839.  lainSy  common  council,   and   freemen  of  the  borough  of 

The  Queen  -Alnwick,  against  a  rate  for  the  relief  of  the  poor  of  the 

V.  parish  of  Alnwick,  whereby  the  appellants  were  assessed  as 

Chamberlains  occupiers  of  land  valued  at  3501.     The  Court  of  Quarter 

&c.  of        Sessions  for  the  county  of  Northumberland  confirmed  the 
Alnwjck.         .  .  .  . 

said  rate,  subject  to  the  opmion  of  this  Court  upon  a  case 

which  states  the  facts  hereinafter  noticed,  and  at  the  con- 
clusion, "  that  the  sessions  were  of  opinion  that  the  corpo* 
ration  were  in  the  occupation  of  the  herbage  of  *  Alnwick 
Moor,'  as  trustees  for  the  said  freemen,  and  for  their  benefit, 
so  as  to  render  them  liable  to  be  assessed  to  the  said  rate." 
We  notice  this  at  the  outset,  because,  generally  speaking, 
this  finding  of  the  sessions  would  have  been  conclusive  upon 
the  question.  In  this  instance,  however,  from  the  long 
statement  of  facts  submitted  to  our  consideration,  it  is  im- 
possible not  to  perceive  that  the  finding  of  the  sessions  was 
merely  formal,  and  that  their  real  object  was  to  procure  our 
opinion — whether  the  facts  stated  warrant  their  conclusion 
or  not. 

The  principal  question  accordingly  (and  into  which  alone 
it  is  necessary  for  us  to  enter)  is,  whether  the  interest  of  the 
appellants  in  the  district  (of  from  2000  to  3000  acres)  called 
Aydon  or  Haydon  Forest,  or  Alnwick  Moor,  in  the  neigh- 
bourhood of  the  town  of  Alnwick,  be  of  such  a  nature  as  to 
make  them  liable  to  be  rated.  It  is  material  to  observe 
thus  early,  that  it  is  found  as  a  fact  that  the  Duke  of  North- 
umberland is  lord  of  the  soil  and  royalties  of  the  said 
moor ;  and  if  that  finding  needed  any  confirmation,  it  would 
have  received  it  from  the  fact  of  his  having  recently  granted 
a  written  licence  to  erect  a  permanent  washpool  thereon. 
It  is  obvious,  also,  that  the  original  grants  to  the  burgesses 
of  Alnwick  were  plainly  of  a  right  of  common,  and  of  that 
right  only.  Hence  this  important  consideration  arises — 
that  the  burthen  is  clearly  cast  upon  those,  who  contend 
that  some  larger  interest  in  the  soil  than  a  mere  right  of 
common  is  vested  in  the  appellants,  to  shew  how  and  when 
such  enlarged  interest  accrued. 

The  two  first  grants  are  from  the  family  of  De  Fesci, 


The  Queen 

V, 
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tbeo  lords  of  the  manor  of  Alnwick,  and  supposed  to  be        i839. 

about  the  dates  of  Henry  2  and  Edward  1   respectively, 

"  of  common    of  pasture"  in   Hay  don,  in   the  manor  of 

Haydon,  to  their  burgesses  of  Alnwick.     The  third  grant  ^^     f  *^®  . 

"^  ^^  1  /.  Chamberlains, 

to  the  said  burgesses,  of  the  date  of  1290,  by  the  son  of        &cof 

the  second  grantor,  is  of  certain  lands  (not  material  to  the  Almwick . 
present  purpose)  ''  with  common  in  Haydon,  and  with  all 
the  privileges  in  Haydon  Moor,  in  the  marshes,  feeding  and 
pasture  grounds,  with  liberty  to  cut  peats,  turves  and  brush- 
wood, and  with  all  other  their  free  appurtenances  and  pri- 
vileges which  they  were  wont  to  have  and  use  in  the  times 
of  my  ancestors,  as  well  in  the  forbidden  month,  as  in 
others ;"  for  which  enlarged  privilege,  during  the  fence 
month,  2s.  annually  were  to  be  paid,  and  the  same  (as  the 
case  states)  is  regularly  paid  to  the  lord  at  this  day. 

From  the  two  earlier  grants,  therefore,  common  of  pasture 
only,  and  by  the  third,  common  of  turbary  in  addition,  with 
an  extension  of  all  the  privileges  over  the  fence  month,  were 
given  to  the  burgesses.  And  the  payment  of  the  2s.  an- 
nually, as  already  mentioned,  amounts  to  a  distinct  acknow* 
ledgment  of  the  force  and  validity  of  the  said  grant  of  1290, 
by  which,  unquestionably,  no  right  in  the  soil,  of  a  higher 
nature  than  that  of  common  of  pasture  and  turbary,  passed 
to  the  burgesses. 

Nor  do  we  think  that,  from  the  more  modem  deeds  and 
mstruments  introduced  into  the  case,  any  inference  of  a  con- 
trary tendency  can  be  fairly  deduced.  That  of  1811  was 
for  the  purpose  of  effecting  an  exchange  between  the  Duke 
of  Northumberland  and  the  chamberlains,  common  council 
and  freemen  of  Alnwick,  "  of  a  certain  portion  of  inclosed 
land  belonging  to  the  duke,  adjoining  to  Aydon  Forest  or 
Alnwick  Moor,  for  a  certain  portion  of  the  said  forest  or 
moor :"  and  it  is  to  be  observed,  that  what  is  thereby  pro- 
fessed to  be  relinquished  to  his  grace,  b  not  land,  but  "  all 
the  right  of  common  and  depasturage,  and  other  right,  title, 
claim  and  interest  of  the  said  chamberlains,  &c.,  of,  in,  and  to 
the  piece  of  ground  in  question." 

The  last  in  order,  and  the  most  recent  in  date,  is  the  deed 
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1859.        of  1833,  whereby  the  duke,  as  impropriator  of  the  tithes 

Th   O  ^^  ^^^  manor  and  borough  of  Alnwick,  for  a  rent  of  *is. 

V.  leased,  during  a  term  of  ten  years,  the  agistment  tithe  pay- 

Chamberlains,  ^^'^  ^  respect  of  cattle  depastured  (amongst  other  places) 
&c.  of        upon  the  said  moor,  on  which  the  freemen  of  Alnwick  are 
therein  stated  to  be  entitkd  to  common  of  pasture. 

We  have  purposely  omitted  the  articles  of  agreement  of 
March  1762|  though  of  earlier  date  than  the  two  deeds 
lastly  noticed,  because  they  have  reference  especially  to  the 
inclosure  of  upwards  of  700  acres  of  the  moor,  about  the 
year  1700, — a  fact  to  which  considerable  importance  seems 
to  have  been  attached,  though,  with  the  accompanying  expla- 
nation, it  appears  rather  to  operate  in  favour  of  the  appellants. 
That  such  inclosure  was  made  upon  any  exercise  or  claim 
of  right,  is  certainly  not  shewn ; — that  it  originated  in  en^ 
croachment  and  usurpation,  there  is  every  reason  to  con- 
clude. 

The  said  articles  of  agreement  made  between  the  Earl 
and  Countess  of  Northumberland  and  the  chamberlains  &c. 
of  Alnwick,  after  reciting  that  a  bill  had  been  filed  by 
the  said  earl  and  countess  against  the  said  chamberlains 
(amongst  other  things),  to  establish  the  right  of  the  former 
to  the  soil  and  inheritance  in  the  place  in  question,  and  to 
restrain  the  latter  from  letting  or  inclosing  any  part  of  the 
same,  went  on  to  adjust  between  the  parties  that  the  said 
inclosure  of  700  acres  should  stand,  but  that  no  further  in- 
closure should  be  made ;  and  that  the  soil  and  freehold  were 
to  be  vested  in  the  said  earl  and  countess,  as  from  the  earlier 
documents  it  is  quite  clear  that  they  were  before.  Since, 
therefore,  the  Duke  of  Northumberland  is  stated  expressly  to 
be  lord  of  the  soil,  and  that  there  is  no  reason  for  concluding 
that  the  part  of  the  moor  inclosed  was  under  different  cir- 
cumstances from  the  rest,  and  the  chamberlains  &c.  formally 
stipulate  to  inclose  no  more,  it  seems  clearly  to  follow  that 
they  had  no  right  to  inclose  at  all ;  for  if  they  had,  why  should 
diey  renounce  ft  ? 

It  must  certainly  be  conceded  (as  was  pointed  out  in  the 
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argument)  that  very  large,  and  with  reference  to  commons         1839. 
generally,  mausiial  rights  are  by  these  same  articles  con- 

.      .  .  X  DC  VjUEEV 

ceded  or  admitted  to  belong  to  the  freemen,  such  as  the  v. 

liberty  to  disturb  the  surface,  by  digging  for  clay  and  gravel,  ^.  n^ri|y„^ 
and  to  cut  down  whins,  wattles,  &c.,  upon  the  surface ;  &c.  of 
and  in  other  respects  also  (as  appears  by  the  case)  they  have 
interfered  with  it.  Seeing,  however,  as  we  think  we  do  dis* 
tioctly,  the  original  relation  of  these  parties  to  each  other, 
to  have  been  that  of  lord  and  commoner,  and  that  there  is 
nothing  in  any  subsequent  deed  or  instrument  to  satisfy  us 
that  the  quality  and  extent  of  the  interest  of  the  freemen 
has  since  been  varied,  we  think  that  the  nature  of  their 
rights  is  still,  as  at  first  it  is  shewn  to  have  been,  that  of 
commoners,  though  with  large  and  (as  we  have  before  ob- 
served) unusual  enjoyments  upon  this  moon 

In  coming  to  this  conclusion  upon  the  facts  of  this  case, 
we  have  in  effect  disposed  of  it,  because  it  was  not  con- 
tended in  argument  (and  could  not  have  been  with  any 
prospect  of  success)  that,  unless  the  interest  of  the  appel- 
lants in  this  tract  of  land  was  something  more  than  an  incor- 
poreal hereditament,  the  rate  could  be  sustained.  It  is  not 
needful,  therefore,  to  do  more  than  to  observe  generally, 
as  to  all  the  cases  cited  in  the  argument.  Rex  v.  Watum  (a), 
Rex  V.  Aberavon  (fr),  Rex  v.  Tewkesbury  (c).  Rex  y.  Sud^ 
bury  (d),  and  the  recent  case  of  The  Mayor  and  Corpora' 
tioH  of  York  (e),  that  there  was,  undoubtedly,  rateable  pro^ 
periy,  and  the  only  question  was,  whether  there  was  a  rate^ 
able  occupation. 

Tliinking  therefore,  as  we  do,  that  the  first  point  is  in 
favour  of  the  appellants,  we  do  not  enter  into  the  second^ 
and  upon  that  express  no  opinion. 

The  result  is,  that  the  order  of  sessions  must  be  quashed. 

Order  of  Sessions  quashed. 

{n)  5  East,  480.  (</)  1  B.  &  C.  389 ;  S.  C.  2  D. 

(6)  5  East,  463.  &  R.  651. 

(f)  13  East,  155.  (e)  1  N.  &  P.  539. 
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Fri^  Fletcher  r.  Marillier  and  another. 

T  Das8  for  RESPASS,  for  breaking  and  entering  the  plaintiff's 
breaking  and     dwelling-house,  and  taking  her  goods  there,  on  the  ^nd 

r„&''      March,  IB37. 

house,  and  Second  plea :  x\s  to  the  breaking  and  entering  &c.,  and 

goods,  on  the    seizing  and  taking  the  said  goods,  that  one  John  Stent  was 

•2nd  March,  tenant  of  a  certain  house  to  the  defendant,  under  a  demise 
J837,  thede-  .  _ 

fendanu  plead-  from  year  to  year,  at  a  certain  rent,  payable,  &c.     That  on 

brei^ne'and*^  the  25th  December,  1836,  rent  was  in  arrear,  and  from 
entering  &c.,  thence  until  and  at  the  time  when  &c.,  that  the  said  goods, 
said  goods,       before  the  said  time  when  &c.,  and  after  the  rent  aforesaid 

tliatone5.wa8  became  due  from  Stent  to  the  defendant,  to  wit,  on  the 
tenant  ofa,„  ii.-.  • 

certain  house    ^^^^  rebruary,  1837,  they  then  bemg  the  property   and 

to  the  defend-  j^   ^]^^   possession   of    Stent,  were  fraudulently   removed 

ant,  under  a  "^  ,  ,  "^ 

demise  at  a      by  Stent  from  the  said   house  demised  by  the  defendant, 

DavaWe'^c  •    *"^  ^^^^  then,  with  the  privity  and  consent  of  the  plaintiff, 

that  on  the  placed  and  deposited  by  Stent  in  the  said  dwelling-house, 
25th  Dec* 

1836  rent  was  ^^  ^hich  &c.,  against  the  form  of  the  statute.  And  there- 
in arrear,  and  fQ^e  defendant  Marillier  in  his  own  right,  and  the  other 
until  the  time  defendant  as  his  bailiff,  the  said  rent  being  in  arrear,  and 
when  &c.;  there  being  no  sufficient  distress  upon  the  demised  pre- 
goods,  on  the    mises,  within  thirty  days  next  after  said  goods  had  been  so 

1837  tliey  fraudulently  removed,  entered  into  the  said  dwelling-house 
then  being  the  in  which  8cc.  (the  outer  door  thereof  being  then  open),  in 

in  the  posses-    order  to  seize  the  said  goods,  and  did  then,  and  within 

sion  of  5., 

were  fraudulently  removed  by  him  from  the  said  demised  house,  and  were  then,  with 
the  privity  and  consent  of  the  plaintiff,  placed  by  5.  in  the  house  of  the  plaintiflf.  The 
plea  then  justified  the  entry  and  seizure  under  the  11  Geo.  2,  c.  19,  s.  1 ;  and  concluded 
with  a  veiification: — Held,  on  special  demurrer,  1,  that  the  plea  should  have  been  con- 
fined to  a  justification  of  entenng  the  plaintiff's  house,  and  that  her  properly  in  the 
goods  should  have  been  denied  in  a  separate  plea:  2,  That  if  the  plea  were  to  be 
taken  to  deny  that  the  goods  were  the  plaintiff's,  the  denial  was  argumentative ;  or,  if 
it  were  to  b^  taken  to  admit  them  to  be  the  plaintiff's,  that  the  case  was  not  then 
brought  within  11  Geo.  2,  c.l9;  so  that  in  either  view  the  plea  was  bad  :  3,  That  the 
plaintiff's  possession  of  tlie  goods  was  not  admitted  either  in  the  introductory  words  of 
this  plea,  or  in  the  averment  that  they  then  being  the  property  and  in  the  possession  of 
5.,  were  placed  in  the  plaintiff's  bouse  with  the  privity  and  consent  of  the  plaintiff. 
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ihitiy  dajs«  seize  the  said  goods  so  there  found  as  a  distress 
for  the  said  arrears  of  rent,  8cc.     Verification. 

Special  demurrer;  for  that  the  defendants  ought  to  have 
confined  that  part  of  the  plea  which  relates  to  the  fraudu- 
lent removal  of  the  goods  of  the  said  Slent  from  the  said 
demised  house,  to  a  justification  of  so  much  of  the  tres- 
passes mentioned  in  the  declaration  as  relate  to  the  break- 
ing and  entering  the  said  house,  and  then  to  have  traversed 
in  a  separate  plea  that  the  goods  in  the  declaration  men- 
tioned were  the  goods  of  the  plaintifi^,  as  in  the  declaration 
alleged,  and  to  have  concluded  to  the  country;  and  not  to 
have  pleaded  such  fraudulent  removal  as  a  justification  of 
the  seizing  of  the  said  goods,  and  then  aver  that  they  were 
the  property  of  Stent,  and  conclude  with  a  verification. 
Also,  for  that  so  much  of  the  plea  as  relates  to  the  seizing 
the  said  goods  is  argumentative  in  this,  that  instead  of  sim- 
ply traversing  that  the  said  goods  were  the  plaintiff's,  it 
denies  the  same  in  a  circuitous  manner,  by  the  following 
averment  (that  is  to  say),  they  then  being  the  property  and 
in  the  possession  of  Stent* 

The  following  was  the  notice  of  the  point  intended  to  be 
made  in  support  of  the  plea: — That  it  is  quite  consistent 
with  the  averment  in  the  plea,  that  the  goods  were  the 
property  of  Stent  at  the  time  of  the  fraudulent  removal, 
that  the  plaintiff  should,  in  the  interval  between  the  fraudu- 
lent removal  and  the  seizure,  have  acquired  such  a  posses- 
sion and  property  in  the  goods  as  would,  prim&  facie,  entitle 
him  to  maintain  trespass,  and  yet  that  he  has  not  such  a 
title  as,  by  virtue  of  the  2nd  section  of  11  Geo.  2,  c.  19, 
woald  protect  the  goods  from  the  distress ;  and  that,  if  he 
bad  acquired  such  a  title  as  last  mentioned,  he  should  have 
alleged  it  in  his  replication. 


355 


1839. 


Fletcher 

V. 

Marillier 
aod  anotlier. 


Bajfley,  in  support  of  the  demurrer  (a).  The  plea  is  bad 
on  the  grounds  specially  assigned.  The  justification  ought 
to  have  been  confined  to  the  breaking  and  entering  the 

(a)  Friday,  Nov.  30,  before  Lord  Denman  C.  J.,  Pattesonf  WiUkmt, 
uid  Coleridge  Js. 
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1839.        plaintiff's  house,  and  the  defendants  should  have  traversed 
J^^"  that  the  goods  seized  were  the  plaintiff's,  in  a  separate  plea. 

V.  The  plea  is  argumentative.     Stat,   11  Geo.^,  c.  IQ^  s.  1, 

^d'*''^"^  empowering  the  landlord  to  distrain  goods  fraudulently 
removed,  has  been  held  to  apply  to  those  goods  only  which 
are  the  property  of  the  tenant ;  Thornton  v.  Adams  (a). 
The  plea  leaves  it  as  a  mere  matter  of  inference  that  the 
goods  were  the  property  of  the  tenant  on  the  2nd  March, 
IS37,  because  they  were  so  on  the  25th  February  pre- 
viously. The  defendants  might  have  admitted  a  sale  of 
the  goods  to  the  plaintiff  for  valuable  consideration  before 
seizure,  under  the  2nd  section,  and  then  shewn  that  the 
plaintiff  was  privy  to  the  fraud,  so  that  nothing  passed.  It 
should  either  have  been  admitted  that  the  goods  were  the 
plaintiff's,  or  have  been  expressly  stated  that  they  were  the 
tenant's. 

Martin,  contrd.  The  plea,  justifying  the  seizure  as  well 
as  the  entry,  is  in  the  common  form :  3  Chit.  PI.  1 137  g  (&)• 
The  form  is  similar  in  Nelson  v.  Cherrell  (c)  and  RtcA  v. 
Woolleyid).  The  plea  does  not  deny  that  the  plaintiff  had 
such  a  possession  of  the  goods  as  to  enable  her  to  maintain 
trespass,  for  it  avers  that  they  were  deposited  in  her  house, 
but  under  such  circumstances  that  her  possession  was 
wrongful.  [Patteson  J.  It  might  have  been  well  enough 
if  you  had  said  the  goods  were  in  plaintiff's  possession ; 
but  it  is  consistent  with  your  plea,  that,  though  they  were 
placed  in  plaintiff's  house  with  her  privity,  the  defendant 
kept  sentry  over  them  all  the  time,  and  never  let  them  oat 
of  his  own  possession.]  The  plea  has  admitted  the  plain- 
tiff's possession  by  not  denying  it. 

Cur.  adv.  vult. 

Bayley^  in  reply.  If  the  plea  means  to  admit  the  plain- 
tiff's property  in  the  goods,  the  statute  does  not  apply  as  a 
defence.     As  the  declaration  alleges  that  the  goods  were 

(a)  5  M.  &  S.  38.  (c)  7  Bing.  663. 

(6)  5th  ed.  {Jt)  7  Bing.  651. 
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the  plaintiff's,  the  plea  fthould  have  either  expressly  denied        1839. 
it,  or  have  given  color.  p 

V. 

Lord  Dbnman  C.  J.   now  delivered  the  judgment  of   ^^^^otb*. 
the  Court: — 

The  question  in  this  case  was,  whether  the  special  plea 
should  not  have  been  confined  to  the  breaking  and  entering 
the  bouse.  We  are  of  opinion  that  it  should  have  been  so 
confined ;  and  that  the  addition  in  the  introductory  part  of 
the  plea,  of  the  **  seizing  and  taking  the  said  goods  and 
chattels,"  coupled  with  the  justification  in  the  body  of  the 
plea,  renders  it  bad.  The  justification  asserts  that  the 
goods  were  the  property  of  one  Stent:  that  they  had  been 
fraudulently  removed  by  him  from  a  house  which  he  held 
as  tenant  to  the  defendant,  in  order  to  avoid  a  distress  for 
rent  in  arrear,  and  that  they  had  been  placed  in  the  plain- 
tiff's house  with  her  privity  and  consent,  against  the  form 
of  the  statute;  and  then  goes  on  to  justify  the  entering  the 
house  in  order  to  seize  the  goods,  and  the  seizing  them 
under  the  provisions  of  11  Geo»  2,  c.  19,  s.  1. 

If  by  this  plea  it  be  meant  to  deny  that  the  goods  at  the 
time  of  the  seizure  were  the  goods  of  the  plaintiff,  the  de- 
nial is  plainly  indirect  and  argumentative,  and  the  plea  is 
bad  for  that  reason,  which  is  assigned  as  cause  of  demurrer. 
If,  on  the  other  hand,  the  plea  be  taken  to  admit  the  goods 
to  have  been,  at  the  time  of  seizure,  the  goods  of  the  plain- 
tiff, then  the  plea  is  bad,  in  not  bringing  the  case  within 
the  11  Geo.  2.  That  statute  authorizes  the  landlord  to  fol- 
low goods  only  which  belonged  to  the  tenant  at  the  time  of 
the  removal,  and  not  even  those,  if  boD&  fide  transferred  to 
an  innocent  person  for  value;  that  is, in  effect,  goods  which 
at  the  time  of  removal  were,  and  at  the  time  of  seizure  con- 
tinued to  be,  the  goods  of  the  tenant.  It  is  obviously  in- 
consistent with  the  right  to  seize  under  the  statute  to  admit 
that  at  the  time  of  the  seizure  they  were  the  goods  of  the 
plaintiff,  not  being  the  tenant. 

But  it  is  said  that  the  plea  admits  only  the  simple  pos- 
session of  the  goods  in  the  plaintiff,  and  goes  on  to  shew 


Fletcher 

V, 

ILl 

and  another. 


358  CASES  IN  TH£  QUEEN's  BENCH, 

1839.  that  such  possession  was  wrongful,  and  that  the  property 
was  in  Stent,  so  that  the  plea  is  consistent.  The  answer 
is,  that  the  plea  does  not  admit  the  possession  of  the  plain- 
Marillier  |jg»  'fjjg  introductory  words  do  not;  for  they  are  the 
same  words  which  would  be  used  to  introduce  a  direct  tra- 
verse of  the  goods  being  the  goods  of  the  plaintiff,  and 
cannot  therefore  involve  an  admission  of  their  being  in  her 
possession.  The  words  of  justification  in  the  body  of  the 
plea  do  not,  for  they  merely  state  the  goods  to  have  been 
the  property  and  in  the  possession  of  Stents  and  to  have 
been  placed  in  the  plaintiff's  house  not  in  her  possession, 
or  with  her  privity.  Under  these  circumstances  we  need 
not  consider  what  would  have  been  the  effect  of  a  positive 
averment,  that  the  goods  were  in  the  possession  of  the 
plaintiff. 

The  uniform  course  of  pleading  under  this  statute,  and 
also  In  cases  of  entering  one  man's  house  to  seize  the 
goods  of  another  under  a  fi.  fa.,  has  been  to  confine  the 
plea  to  the  trespasses  in  regard  to  the  house.  The  case  of 
Nelson  v.  Cherrell  and  ot/ters  (/i),  was  cited  contrd,  and  there 
is  also  a  case,  Mich  v.  Wooley  and  others^  in  the  same  vo- 
lume (6).  In  the  former  it  may  be  well  doubted  whether 
the  pleadings  are  accurately  reported,  and  in  the  latter  it 
rather  seems  as  if  the  plea  was  so  confined.  However,  in 
neither  case  was  the  point  raised. 

Judgment  for  the  plaintiff. 

(o)  7  Bing.  663.  (6)  Ibid.  651. 


Fridai/,  Ex  parte  Spencer. 

January  1 1  th. 

A  prosecutor     A  Certiorari  was  issued  in  May,  1838,  to  remove  an  order 

by  5  Geo  2  c  ^^  quarter  sessions,  whereby  the  conviction  of  one  Ranger, 
19,  s.  2,  to  en-  by  certain  justices  of  the  peace  for  Wilts,  at  petty  sessions, 
nizances  in  ^^s  quashed;  and  it  was  further  ordered  that  the  said  jus- 
order  to  get  a    jj^gg  should  pay  Manser  the  costs  of  appeal.     The  cerlio- 

certioran  to  .  .  T 

remove  an  or-  rari  was  issued  at  the  instance  of  the  prosecutor. 

der  of  sessions 

for  quashing  a  conviction. 
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Bar  stow  now  moved  to  quash  the  writ  of  certiorari  and         1839. 
the  allowance    thereof  for  irregularity,  no   recognizances      ^T^^"^"^ 

I      •  /•  ^y  T    •  ^  parte 

having  been  filed  pursuant  to  5  Geo.  2,  c.  19>  s.  2.     It  is      Spencer. 

true  that  it  has  often  been  held  that  the  various  restrictions 
imp<$sed  upon  parties  suing  out  a  certiorari  are  applicable  to 
defendants  only,  and  the  doctrine  was  very  recently  acted 
upon  in  Rex  v.  BouUhee  (a).  That  -case  was  decided  on 
the  Game  Act,  1  &  2  Will.  4,  c.  32^  s.  45.  But  the  words 
of  the  statute  now  relied  upon  are  most  comprehensive,  and 
apply  to  the  prosecutor  as  well  as  the  defendant.  The  sta- 
tute, after  reciting  that  writs  of  certiorari  are  often  used  to 
very  bad  purpose  in  removing  judgments  of  sessions,  enacts 
^  That  no  certiorari  shall  be  allowed  to  remove  any  such 
judgment  or  order,  unless  the  party  or  parties  prosecuting 
such  certiorari,  before  the  allowance  thereof,  enter  into  a 
recognizance,  with  sufficient  sureties,  before  one  or  more 
justices  of  the  peace  of  the  county  or  place,  or  before  the 
justices  at  their  general  quarter  sessions,  or  general  sessions 
where  such  judgment  or  order  shall  have  been  given  or 
made,  or  before  any  one  of  his  majesty's  justices  of  the 
said  Court  of  King's  Bench,  in  the  sum  of  50/.,  with  con- 
dition to  prosecute  the  same,"  &c. 

Lord  Den  MAN  C.  J. — The  practice  has  been  uniform, 
for  a  great  many  years,  to  apply  the  statutable  regulations 
for  suing  out  a' certiorari  to  defendants  only,  and  we  must 
uot  depart  from  that  practice. 

LiTTLEDALE,   WiLLiAMS   and  CoLERiDGB,   Js.    Con- 
curred. 

Rule  refused. 

(a)  6  N.  &  M.  28. 
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Friday,  BabER  V.  HARRIS. 

January  llth. 

Defendant,       ASSUMPSIT  for  iDoney  lent,  money  paid,  money  had  and 

who  WAS  iesbee 

of  certain  pre*  received,  and  on  an  account  stated.    Plea:  non  assumpsit. 

miMs,  granted      ^j  ^^  j^ial  before  Lord  Denman  C.  J.,  at  the  London 

and  aBSigned 

them  b^  in-      sittbgs  after  Michaelmas  term,  1836,  it  appeared  that  the 

oT'^^^wbo^  defendant,  who  was  the  lessee  of  certain  premises^  bad 
having  been  assigned  them  to  the  plaintiff,  and  that  at  the  time  of  the 
on  for  rent^in"   assignment  certain  rent  was  in  arrear,  for  which  the  plaintiff 

arrear  to  the  ^as  subsequently  distrained  upon.  The  action  was  brought 
superior  land-  -i         .         •       ,•  *    i      i     r 

lord  before  the  to  recover  the  amount  paid  under  the  distress.    A  deed  of 

assignment,  assignment  was  put  in  evidence,  by  which  the  defendant 
sumpeit  to  re-  bargained,  sold,  granted,  assigned^  transferred,  and  set  over 
Dev^Miid^ander  '^^  premises  to  the  plaintiff,  and  entered  into  the  usual 
the  distress,  covenant  for  quiet  enjoyment  (a).  Some  letters,  written  after 
on  an  express    the  plaintiff's  goods  had  been  distrained,  were  also  produced, 

promise  byde-  ^bich,  it  was  contended,  amounted  to  an  express  promise 

fendant  to  re-  .     . 

pa^  it: — Held,  on  the  part  of  the  defendant  to  repay  to  the  plaintiff  the 

that  as  cove-     anaount.of  the  distress.     It  was  objected  that  the  plaintiff 

nant  would  ...  .  . 

lie  on  the  co-    had  misconceived  his  form  of  action,  which  should  have  been 

iir^e  wori**    covenant,  and  not  assumpsit,  and  Schlencker  v.  Moxstf  (A) 

**  grant,"  as-     was  cited.     Verdict  for  the  plaintiff,  with   liberty  to  the 

sampsit  would     ,  ^      , 

not  lie  on  any   defendant  to  move  to  enter  a  nonsuit. 

implied  con-  Stammers,  in  Hilary  term,  1837,  having  obtained  a  rule 
tract  to  indem-  '  ^  »  »  o 

nify  the  plain-  nisi, 
tifl^  nor  on  the 

m»e,  which  ^^S^^}/»  i"  Michaelmas  term  (c),  shewed  cause.     It  is 

was  not  found-  questionable  whether  any  covenant  is  contained  in  the  deed  of 

ed  on  a  new       *    ,  ... 

consideration,   assignment  upon  which  the  plaintiff  could  have  sued.    At  all 

events  it  is  only  an  implied  covenant.  There  is  an  implied 
contract  on  the  part  of  the  defendant  to  indemnify  the  plain- 
tiff against  any  liability  for  rent  due  before  the  assignment, 
upon  which  assumpsit  will  lie,  although  there  should  also 

(a)  This  covenant  was  not  men-  (c)  Nov.  19,  before  Lord  Dot- 

tioned  at  the  bar.  man  C.  J.,  Patteton,  WiUiams  and 

(6)  3  B.  &  C.  789;  5.  C.  5  D.  Coleridge  Js. 
&  R.  747. 
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be  an  implied  covenant  to  the  same  effect  arising  out  of  an         1889. 
instrument  under  seal.     An  implied  contract  may  be  super- 
induced when  it  is  not  inconsistent  with,  and  is  altogether 
independent  of,  the  original  contract.     The  defendant  was 
guilty  of  a  breach  of  duty  for  which  case  would  lie.     Case 
lies  against  a  tenant  after  the  expiration  of  his  term,  as  well 
as  covenant,  for  the  breach  of  covenants  contained  in  his 
lease;  Kinlyside  v.  Thornton  (a).     In  Burnet  v.  Lynch  (b), 
where  the  lessee  by  deed-poll  assigned  his  interest,  subject 
to  the  covenants  in  the  lease,  and  afterwards  brought  case 
against  his  assignee  for  non-performance  of  such  covenants. 
It  was  contended  that  the  form  of  action  should  have  been 
covenant  on  the  implied  covenant,  or  assumpsit  on  the  im- 
plied promise  entered  into  by  the  assignee.     The  Court 
tiiere  held  that  case  was  properly  brought,  and  Littledale  J. 
observed,  **  Where  from  a  given  state  of  facts  the  law  raises 
a  legal  obligation  to  do  a  particular  act,  and  there  is  a 
breach  of  that  obligation,  then  although  assumpsit  may  be 
maintainable  upon  a  promise  implied  by  law  to  do  the  act, 
still  an  action  on  the  case  founded  in  tort  is  the  more  proper 
form  of  action."     Hancock  v.  Caffyn  (c)  is  a  strong  autho- 
rity for  the  plaintiff.     Caffyn  having  a  lease  of  a  house,  let 
one  ^ichoUes  into  possession,  by  an  agreement  under  seal, 
in  which  he  covenanted  to  grant  Nicholles  a  lease,  when 
Nicholles  should  have  paid,  for  furniture  &c.,  1200/.,  which 
he  was  to  do  by  instalments  in  three  years,  and  he  cove- 
nanted  in   the   meantime   to   pay  Caffyn  a  certain   rent. 
Nicholles  paid  the  rent  to  Caffyn,  but  Caffyn  did  not  pay 
rent  to  bis  superior  landlord,  and  it  was  held  that  case  lay 
against  Caffyn,  at  the  suit  of  the  assignees  of  Nicholles,  for 
the  damage  sustained   by  him  in  having  been  distrained 
upoo  by  the  superior  landlord.    Case,  therefore,  might  have 
been  brought  by  the  present  plaintiff  for  the  defendant's 
breach  of  duty,  and  if  so,  assumpsit  also  is  maintainable 
for  breach  of  the  contract,  implied  in  the  relation  established 

(a)  2  W.  Bl.  1111.  &  R.  368. 

\b)  5  B.  &  C.  589;  S.  C.  8  D.  (c)  8  Bing.  358. 
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between  the  parties.  The  letters  are  evidence  of  an  express 
promise  to  pay  the  amount  distrained  for,  and  after  verdict 
the  Court  will  intend  that  an  express  promise  has  been 
proved;  Sir  John  Trever  v.  Roberts  {a).  Assumpsit  lies 
upon  an  express  promise  made  after  the  breach  of  a  covenant. 
Thus  it  lies  for  rent  upon  an  express  promise,  for  it  appears 
then  that  the  defendant  intended  to  give  a  double  remedy; 
Com.  Dig.  Action  on  the  Case  upon  Assumpsit  (C),  citing 
3  Lev.  150.  So  where  plaintiff  and  defendant  covenant  by 
articles  of  partnership  to  account  and  settle  the  balance, 
assumpsit  lies  on  an  express  promise  to  recover  the  balance 
struck ;  Foster  v.  Allatison  (6),  and  Moravia  v.  Ixvy  in  a 
note  to  that  case.  In  Schlencker  v.  Moxsjf(c)f  after  the 
event,  guarded  against  by  the  deed^  had  actually  happened, 
there  was  no  express  promise  to  support  the  action ;  so  also 
in  Bulstrode  v.  Gilburn{d\  the  covenant,  on  which  the 
plaintiff  had  a  remedy,  was  an  express  covenant,  and  there 
was  no  subsequent  promise  to  pay,  which  distinguishes  both 
those  cases  from  the  present.  No  hardship  is  cast  on  the 
defendant  by  bringing  assumpsit,  as  judgment  recovered  in 
this  action  could  be  pleaded  to  a  subsequent  action  of  cove- 
nant ;  Blakt%  case  (e). 

Stammers,  contr^.     No  principle  is  more  clearly  esta- 
blished than  that  a  plaintiff  cannot  bring  assumpsit  when 
he  has  a  remedy  of  a  higher  nature;   1  Chittif  on  Plead.  103^ 
6th  ed.;  1  Rollers  Abr.   11,  tit.  Action  sur  Case,  pi.  20^ 
and  517,  tit.  Covenant,  pi.  3.      That  principle  is  not  at: 
all  shaken  by  Kinlifside  v.  Thornton  {/),  and  Burnet  v^ 
Lynch  ( g),  where  case  was  held  maintainable,  because  n(^ 
action  of  covenant  lay.     In  Foster  v.AUanson(b\  and  M 
ravia  v.  Levy,  an  account  had  been  stated  between  th 
parties,  which  formed  a  new  consideration  for  the  expres 

(a)  Hard.  366.  (e)  6  Rep.  43  b. 

(6)  2  T.  R.  479.  C/ )  2  W.  BL  1 11 1 . 

(c)  3  B.  &  C.  789;  S.  C.  5  D.  (g)  5  B.  &  C.  689 ;  S.  C  8 
&  R.  747.                                             &  R.  368. 

(d)  2  Str.  1027. 
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promise  to  pay  the  balance.     The  covenant  in  this  case  was         1839. 

express,  and  according  to  Schlencker  v.  Moxsy  (a),  the  law 

will  not  imply  any  promise  in  such  a   case.     An  express 

promise  makes  no  difference,  unless  it  be  made  on  a  new 

consideration;  Green  v.  Harrington{b),  and  Anonymous (c). 

Cur,  adv.  vulL 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 

Court: — The  only  question  in  this  case  is,  whether,  under 

the  circumstances,  an  action  of  covenant  could  be  maintained 

upon  the  indenture  of  assignment  from  the  defendant  to 

the  plaintiff;  for  if  it  could,  no  action  of  assumpsit  upon 

^D  implied  promise  to  indemnify  will  lie.     This  doctrine  is 

clearly  established  in  many  cases,  amongst  others,  in  Bui- 

Urode  v.  Gilburn  {d\   Toussaint  v.  Martinnant  {e),    and 

Schlencker  v.  Moxsy  (a).     An  express  promise  to  pay,  If 

proved,  which  it  was  not,  could  make  no  difference,  at  all 

events  without  a  new  consideration  such  as  forbearance, 

and  nothing  of  that  kind  was  attempted  to  be  shewn. 

Now  it  is  said  that  this  indenture  does  not  contain  any 
express  covenant  to  indemnify  against  the  rent  due  to  the 
superior  landlord,  nor  for  quiet  enjoyment.  But  if  the 
plaintiff  be  disturbed  in  bis  possession,  which  he  is  when 
distrained  upon  for  rent,  an  action  of  covenant  will  lie  upon 
the  word  **  grant,"  in  the  indenture  of  assignment,  which 
brings  this  case  directly  within  the  authorities  above  alluded 
to.  This  rule  for  a  nonsuit  must  therefore  be  made  abso- 
lute. 

Rule  absolute. 

(a)  3  B.  &  C.  789;  SX.  5  D.  (c)  Cowp.  128. 

«c  R.  747.  (<0  2  Sir.  1027. 

(6;  Hutton,  34.  (e)  2  T.  R.  100. 
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Frida^f  BooRMAN  and  Others  v.  Browne. 

January  lUh. 

Incase  against  C/ASE.     The  declaration  stated  that  the   plaintliTsy  who 

nealigently^  ^®''®  sced-crushers,  had  employed  the  defendant,  a  broker, 
delivering  to  sell  and  deliver  certain  quantities  of  oil  for  ready  money; 
paymenr,  the     ^^'^^  ^^1  had  been  consigned  to  the  defendant,  to  be  delivered 

plaimiflfe  call-  iQ  Qpg  Peacock  on  the  above  terms;  and  that  through  the 
ed  their  serv-  •  • 

ant,  whose       negligence  of  the  defendant  the  same  was  delivered  to  other 

dut^  It  **»*  |jo  persons,  carrying  on  trade  under  the  firm  of  Sare  &  Co., 

the  orders  of     without  payment  of  the  price,  &c. 

and  who  had  '       Pleas:   1,  not  guilty:  2,  that  the  oil  was  not  consigned 

delivered  with-  to  the  defendant :  and  3,  that  he  was  not  employed  by  the 
oat  such  or-         i  •     •/«• 
ders:— Held,     plamtlffs. 

that  he  was  Qn  the  trial  before  Lord  Denman  C.  J.,  at  the  London 

an  interested       .    .  i         •  • 

%vitnes9,  and      Sittings  after  Hilary  term,  1 837«  it  appeared  that  the  plam- 

therefore  was    ^^g    ^.j^^  ^^^^  seed-crushers,  had  employed  the  defendant 

not  competent  .  . 

to  prove  that     to  sell  and  deliver  a  quantity  of  oil,  consigned  to  him  at 

was  informed  ^^"^0"  hy  the  Barham  ;  that  he  contracted  for  the  sale  of 
of  such  deli-  it  to  Peacock,  and  that  it  was  his  duty  not  to  deliver  it 
to  stop  the        without  payment.     For  the  plaintiffs,  a  witness  was  called 

goods  and  pre-  ^f  jj,g  ^ame  of  Easton.     He  stated  on  the  voire  dire  that  he 

vent  loss  to 

the  plaintiffs,     was  lighterman  and  ledgerman  in  the  employment  of  the 

ne^lecieVio  P'a>n^»ff8 ;  8"^  ^^^^  ^^  ^as  his  duty  to  attend  to  the  delivery 
do  so.  of  oil  for  the  plaintiffs,  under  the  orders  of  the  broker ;  and 

it  appeared  from  the  statement  of  the  plaintiff's  case,  that 
the  loss  of  the  oil  in  question  arose  from  the  witness  having 
transhipped  it  to  a  vessel  called  the  Success,  without  the 
defendant's  orders.  The  competency  of  this  witness  was 
then  objected  to,  on  the  ground  that  if  he  transhipped  the 
oil  without  the  authority  of  the  defendant,  he  would  him- 
self be  answerable  to  the  plaintiffs  for  breach  of  duty. 
His  lordship  admitted  the  witness,  who  stated  that,  on  the 
arrival  of  a  vessel,  called  the  Barham,  with  the  oil,  he,  at 
the  request  of  Peacock^s  clerk,  transhipped  it  to  the  Suc- 
cess, bound  for  Bristol ;  that  he  informed  the  defendant  on 
the  foIlowin<;  dav  of  what  had  occurred  :  that  the  defendant  - 
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'ia<f  time  to  have  stopped  the  oil ;  that  he  said,  ''  Do  not 
stop  it;  I  will  see  the  parties."  It  was  also  proved  that  the 
oil  bad  been  received  by  Messrs.  Hare,  at  Bristol,  and  that 
the  plaintiff  had  not  been  paid.  The  question  left  to  the 
jury  was,  whether  the  oil  had,  through  the  negligence  of 
the  defendant,  been  delivered  without  payment.  Verdict 
fcr  the  plaintiffs. 

Sir  J.  Campbell  A.  G.  in  the  following  Easter  term 
having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  witness  was  incompetent, 

Cresswell  and  Cleasby,  in  Michaelmas  term  last,  shewed 
Cause  (a).     The  witness  was  competent  for  the  plaintiffs. 
dis  interest  in  the  event  of  the  suit,  in  order  to  disqualify 
him,  should  have  been  direct  and  certain :  I  Stark.  Ev. 
2d  ed.  103.     Suppose  plaintiffs  failed  in  the  action  in  con- 
sequence of  its  not  appearing  that  the  defendant  had,  as 
charged  in  the  declaration,  caused  the  delivery  of  the  oil  be- 
fore payment; — how  would  the  witness  have  been  prejudiced 
by  such  a  result  i    The  verdict  for  the  defendant  could  cer- 
tainly not  be  made  evidence  against  him  in  any  future  ac- 
tion brought  by  the  plaintiffs,  so  that  there  could  have  been 
no  indorsement  on  the  record,  under  3  &  4  WilL  4,  c.  42, 
8.  26.     If  interested  at  all,  he  was  interested  for  the  defend- 
ant.    If  the  defendant  had  a  verdict  against  him  in  conse- 
quence of  the  misconduct  of  the  witness,  the  witness  would 
have  been  liable  over  to  him,  and  would  have  to  pay  the 
damages  and  costs  of  the  present  action.     But  the  more 
correct  view  of  the  witness's  situation  is,  that  he  had  no 
interest  at  all  either  way;  because  it  was  no  part  of  his 
duty  to  withhold  delivery  until  payment.     That  duty  de- 
volved on  the  defendant  alone.     And  this  circumstance  dis- 
tinguishes the  present  from  those  cases  in  which  the  same 
duty  has  attached  to  the  witness  and  to  the  party  against 
^bom  his  evidence  is  tendered ;  so  that,  either  the  one  or 
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(a)  November  21,  before  Lord  Denman  C.  J.,  Faticiony  Williams  and 
Coleridge  Js. 
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the  Other'  having  been  guilty  of  the  particular  breach  of 
duty,  the  effect  of  such  evidence  would  be  to  shift  the 
responsibility  from  the  witness  to  such  other  party.  Here 
the  duties  of  the  witness  and  defendant  were  different;  the 
defendant  was  to  give  a  delivery  order  on  payment,  and  the 
witness  to  deliver  under  the  directions  of  the  defendant. 
In  the  cases  which  will  be  relied  upon  for  the  plaintiffs,  the 
event  of  the  cause  depended  on  the  question  of  the  wit- 
ness's misconduct:  1  Stark.  £v.  'id  ed.  112.  Here  the 
witness's  conduct  was  not  itself  any  part  of  this  inquiry. 
The  question  was  not  whether  the  defendant  or  the  witness 
had  done  wrong ;  they  might  both  have  done  a  wrong,  for 
which  they  would  be  separately  liable;  the  witness  io 
making  the  inchoate  delivery,  and  the  defendant  in  adopting 
it.  In  Green  v.  2'he  New  River  Company  (a),  a  servant  of 
the  defendants  was  held  incompetent  to  negative  a  charge 
of  negligence,  on  which  the  action  was  founded :  but  there 
evidence  had  been  given  by  the  plaintiff  that  the  conduct  of 
that  particular  servant  occasioned  the  injury  complained  of. 
In  that  case,  undoubtedly,  the  witness  was  interested  in 
obtaining  a  verdict  for  the  defendants,  as  a  verdict  against 
them  would  have  been  evidence  for  them,  and  against  him, 
if  they  subsequently  sued  him.  Now,  if  the  plaintiffs 
failed  in  this  action,  how  could  they  possibly  use  a  verdict 
in  favour  of  the  defendant  as  evidence  against  the  witness 
in  a  subsequent  action  against  him  ?  It  is  to  be  observed 
that  in  all  those  cases  in  which,  before  the  3  &  4  WilL  4, 
c.  42,  a  witness  was  held  incompetent  on  account  of  a  ver- 
dict in  the  action  being  evidence  against  him,  his  testimony 
was  offered  by  the  defendant.  And  in  such  a  case  the  wit- 
ness is  called  to  rebut  a  prim&  facie  case  already  made  out 
against  his  master,  whereas,  if  he  is  called  for  the  plaintiffs, 
neither  he  nor  his  master  may  have  been  impeached  by  the 
evidence.  In  Morish  v.  Foote  (6),  which  was  case  for  driving 
a  mail-coach  against  the  plaintiff's  horse  and  waggon,  the 
plaintiff's  waggoner  was  certainly  called  for  the  plaintiff,  and 
(a)  4  T.  R.  689.  (6)  8  Taunt.  454. 
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lucid  incompetent.    But  that  case  cannot  be  supported;  and 
^ven  if  it  be  good  law,  it  does  not  apply,  for  in  that,  as  in 
.x:nost  other  cases  of  the  kind  which  may  be  cited,  the  onus  of 
gligence  was  thrown,  in  the  alternative,  either  upon  the  wit- 
ess,  or  upon  the  driver  of  the  other  vehicle.     Accordingly, 
ikn  Cuthbert  v.  Gostling  (a),  which  was  trespass  for  break- 
mng  through  the  wall  of  the  plaintiff's  house,  with  pleas  of 
viot  guilty  and  a  licence,  to  which  there  was  a  new  assign- 
ment of  excess,  the  defence  set  up  was,  that  the  trespasses 
cromplained  of  were  committed  in  repairing  the  defendant's 
own  house,  and  that  having  obtained  the  plaintiff's  leave  to 
do  what  was  necessary  in  repairing  it,  he  had  done  no  more 
than  was  necessary ;  and  to  establish  this  defence,  he  was 
allowed  to  avail  himself  of  the  testimony  of  the  workmen 
employed  in  doing  the  work.  And  Lord  EUenborough  there 
said, ''  The  case  was  quite  different  from  an  action  for  the 
ii^ligenc^  of  servants  in  driving  against  carriages  or  running 
down  ships ;  for  there,  if  the  master  be  liable  to  the  plain- 
tiff, the  servants  are  necessarily  liable  to  the  master ;  and 
they  have  a  direct  interest  to  defeat  the  action."     The  po- 
sition of  Easton  then  was  this :  he  was  not  interested  in  the 
verdict  as  an  instrument  of  evidence ;  if  the  plaintiffs  failed 
in  this  action,  it  would  appear  to  have  been  improperly 
brought ;  and  therefore  if  they  then  sued  Easton^  the  verdict 
in  this  cause  could  not  be  evidence  against  Easton  for  the 
purpose  of  proving  the  amount  of  costs,  or  for  any  other 
purpose ;  and,  if  the  plaintiffs  succeeded,  the  verdict  could 
not  be  afterwards  used  by  the  defendant  against  the  witness, 
as  it  turned  entirely  upon  a  question  with  which  the  witness 
was  not  implicated,  namely,  whether,  after  the  transhipment 
by  Easton^  the  defendant  had  not  neglected  to  retrieve  the 
oiL     Nor  was  Easton  interested  in  the  question  itself  in 
the  cause,  for  the  result  of  this  action,  which  was  brought 
for  a   breach  of  duty  by  the  defendant,  could  not  have 
affected  the  liabilities  of  the  witness  for  breach  of  a  wholly 

different  duty. 

(»)  3  Campb.  515. 


367 


1839. 


BOORMAN 

and  others 

V. 

Brow  HE. 


368 


1839. 


BOORMAM 

aod  others 

V. 

Baowme. 


CASES  IN  THE  QUEEN's  BENCH, 

Sir  J.  Campbell  A.G.  and  Buttf  cootr^.  The  witness 
was  interested  for  tbe  plaintiffs,  for  he  was  employed  by 
them,  and  not  by  the  defendant ;  and,  after  having  acknow- 
ledged in  the  earlier  part  of  his  testimony  that  he  had  been 
guilty  of  a  breach  of  duty  in  delivering  without  orders  from 
the  defendant,  he  clearly  redeemed  himself  by  saying  that 
the  defendant  might  have  withdrawn  the  oil  delivered,  and 
that  the  injury  was  occasioned  by  his  neglecting  to  do  so. 
The  competency  of  the  witness  must  be  determined  with 
reference  to  the  way  in  which  the  question  as  to  the  de- 
fendant's liability  actually  arose  at  the  trial.  Thus,  in  an 
action  on  a  policy  of  insurance  on  goods  from  London  to 
Embden,  where  the  ship  was  lost  by  putting  into  the  Texel, 
the  captain,  who  was  part  owner  of  the  ship,  was  admitted 
to  prove  that  she  originally  sailed,  on  the  voyage  insured,  by 
direction  of  the  owners  of  the  goods ;  but  it  was  held  that, 
if  the  question  had  turned  on  a  deviation,  he  could  not  have 
been  examined  to  prove  that  the  deviation  was  justified  by 
necessity:  De  Symonds  v.  De  La  Cour{a).  So  in  this 
case,  as  the  question  turned  on  this — whether  the  defendant 
had  taken  on  himself  the  admitted  laches  of  the  witness,  the 
witness  was  incompetent.  The  distinction  which  has  been 
taken  between  the  competency  of  plaintiffs'  witnesses  and 
defendants',  in  questions  of  this  kind,  was  urged  in  Morish 
V.  Foote{b) ;  and  JBurrough  J.  there  observed,  "A  distinc- 
tion has  been  taken  between  witnesses  for  a  plaintiff  and 
witnesses  for  a  defendant;  but  it  would  introduce  an  ex- 
treme anomaly  in  the  law  if  it  made  any  difference  in  cases 
of  this  nature,  whether  the  witness  was  called  on  one  side 
or  on  the  other."  There  are  many  similar  cases :  Miller  v. 
Falconer  (c),  fVake  v.  Lock  (d),  Kerrison  v.  Coatsworth  («), 
and  Sherman  v.  Barnes  (/).  By  a  verdict  for  the  plaintiffs, 
the  witness  would  be  placed  in  a  state  of  security,  as  the 
judgment   against  the    defendant  would    be  a   discharge. 


(a)  2  New  Rep.  374. 
(6)  8  Taunt.  454. 
(f)  1  Campb.  251. 


(d)  bC.Sc  P.  454. 

(e)  1  C.  &  P.  645. 
(/)  1  Mood.  &  R.  69. 
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ivhich  witness  might  plead  in  bar  to  any  action  brought 
against  him  by  the  plaintiffs ;  whereas,  if  the  defendant  ob- 
tained a  verdict,  the  plaintiflPs  might  make  witness  liable, 

Martin  v.  Uenrickson  (a).  Lay  v.  Holock  (6),  and  SMlty 
V.  Bowens{c),  were  also  cited.  [Cresswell  mentioned  Feo- 
mans  ▼.  Legh  (d).] 

Cur.  adv.  vult. 
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Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  against  the  defendant,  a  broker, 
for  negligently  delivering  a  certain  quantity  of  oil,  of  the 
plaintiffs,  without  payment;  the  declaration  stating  that  the 
same  had  been  consigned  to  the  defendant  to  be  delivered 
to  one  Peacock  upon  payment,  and  that  the  defendant  deli- 
vered to  Hare  without  such  payment. 

Upon  the  trial  before  me  at  Guildhall,  at  the  sittings  after 
Hilary  term,  1 837,  Thomas  Easton  was  called  as  a  witness 
for  the  plaintiffs ;  and  the  object  of  so  calling  him  was  to 
prove  that  the  delivery  of  the  oil  had  been  directed  by  him- 
self, under  the  orders  of  the  defendant.  The  witness 
described  himself  as  being  a  lighterman  and  ledgerman ; 
that  be  had  been  employed  by  the  plaintiffs  about  five  years, 
and  that  the  nature  of  his  employment  was  to  attend  the 
brokers  for  their  orders,  and  to  hand  them  over  to  the  cap- 
tains. It  subsequently  appeared  that  the  witness  earned 
50/.  or  60/.  a  year  from  the  plaintiffs  by  this  employment. 
To  the  competency  of  this  witness  objection  was  made, 
upon  the  ground  that  he  was  directly  interested  in  the  event 
of  the  suit,  and  in  fixing  the  liability  upon  the  defendant. 
And  the  question  seems  to  be  reduced  to  this  single  point : 
whether  the  witness,  by  the  share  which  he  came  to  avow 
himself  to  have  had  in  the  transaction,  did  render  himself 
liable  to  the  plaintiff;  because  if  he  did,  it  seems  impossible 
lo  distinguish,  favourably  for  the  plaintiffs,  at  least,  the  pre- 


(fl)  2  Ld.  Raym.  1007. 
(6)  1  Peake,N.  P.  C.  101. 
(f )  1  Peake,  N.  P.  C.  53. 


(fO  2  M.  &  W.  419 ;  and  see 
Bowman  v.  WiUiiy  3  Bing.  N.  C. 
669. 
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sent  from  those  cases  on  which  reliance  was  chiefly  placed 
in  support  of  the  objection,  and  to  which  we  shall  pre- 
sently advert. 

0 

Now  certainly  the  oil,  whilst  it  remained  on  board  the 
Barham,  by  which  vessel  it  was  consigned  (according  to  the 
plaintifl^s'  case)  to  the  defendant's  care,  was  in  a  state  of 
security.  The  mischief  and  loss  arose  from  its  being 
transhipped  to  another  vessel,  which  conveyed  it  away  to 
Bristol,  by  which  the  damage  was  alleged  to  have  been  sus- 
tained. And  if  that  act  had  been  done  by  the  witness  with- 
out any  authority  from  the  plaintiffs,  and  injury  was  thereby 
incurred,  he  (the  witness)  surely  would  have  been  responsi- 
ble. Such  liability  therefore  having  attached  upon  the 
witness,  according  to  the  earlier  part  of  his  testimony,  it 
comes  next  to  be  considered  whether  his  position  can  be 
distinguished  from  that  of  a  servant,  called  for  the  plaintiff', 
his  master,  in  an  action  brought  by  the  latter  for  some  al- 
leged negligence  in  the  defendant,  whereby  the  plaintiff's 
carriage  or  vessel  (whatever  the  case  may  be)  sustained 
damage;  and  we  cannot  see  how  the  interest  of  this  witness 
can  be  less  to  shift  his  own  prim&  facie  liability  upon  the 
defendant,  by  proving  orders  given  by  the  latter  to  him  to 
do  the  thing,  than  that  of  the  servant  (in  the  cases  alluded 
to)  to  clear  himself  of  all  responsibility  to  his  master,  by 
showing  his  own  conduct  in  the  transaction  to  have  been 
wholly  blameless,  and  the  fault  or  negligence  to  have  been 
wholly  on  the  side  of  the  defendant,  or  those  representing 
him,  when  the  mischief  took  place.  The  responsibility  in 
the  present  case  seems  to  be  quite  as  probable  and  immi- 
nent as  in  those :  and  in  those  cases  we  consider  the  rule 
now  to  be  too  well  settled  to  admit  of  doubt  or  question. 
Thus,  in  the  case  of  Miller  v.  Falconer  {a) j  which  was  an 
action  against  the  defendant  for  negligently  running  against 
plaintiff's  cart  with  a  dray,  the  servant  of  the  latter,  who 
was  driving  the  cart,  was  held  to  be  incompetent  by  Lord 
Ellenborough  without  a  release.     The  like  is  reported  by 


(a)  1  Campb.  251. 
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Gibbs  C.J.,  in  the  case  of  Morish  v.  Foote{a),  to  have  been 
ruled  by  Lord  Kenyan  as  to  a  ship-owner,  where,  in  an  ac- 
tion on  a  policy  on  goods  on  board  that  ship,  he  was  called 
to  prove  her  sea-worthy,  the  defence  being  that  she  was  not. 
Reported  also  in  Peake's  C.  117>  by  the  name  of  Rotheroe 
V.  Elion,  And  in  the  case  just  mentioned,  of  Morish  v. 
Foole  (a),  a  case  precisely  the  same  in  its  circumstances 
again  occurred;  and  the  Court  of  Common  Pleas,  upon 
full  argument,  held  the  plaintiff's  servant  incompetent  with- 
out a  release. 

It  has  been  urged  that  there  is  a  marked  distinction,  in 
actions  of  this  description,  between  the  case  of  a  plaintiff 
and  a  defendant :  that  in  the  latter  instance  the  servant  is 
necessarily  called  to  rebut  the  charge  of  negligence,  which 
is  to  render  him  liable  to  his  employer,  for  that,  unless  some 
case  had  l^een  made  against  the  defendant,  bis  (the  servant's) 
testimony  would  not  be  required ;  whereas,  in  the  former, 
it  stands  at  least  indifferent  whether  any  suggestion  of  neg- 
ligence will  be  made  against  the  servant  or  not ;  and  indeed 
in  the  then  state  of  things,  when  the  objection  is  made,  the 
presumption  is  rather  the  other  way.  Whether,  if  this  had 
been  res  integra,  this  distinction  might  have  been  considered 
of  any  importance,  it  is  unnecessary  now  to  inquire,  for  it 
was  pressed  upon  the  notice  of  the  Court  of  Common 
Pleas  in  the  case  (already  referred  to)  of  Morish  v.  Foote  (a), 
without  affecting  the  conclusion  at  which  they  arrived. 

Being  of  opinion  therefore  that  the  law  is  settled  by  those 
cases,  and  that  the  objection  of  interest  in  the  present  in- 
stance is,  at  least,  as  strong,  (and  we  need  not  go  further,) 
we  think  that  the  witness  was  incompetent,  and  that  there 
must  be  a  new  trial. 

Rule  absolute. 

(o)  8  Taunt.  454. 
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^"^^"^^^  Reeves  and  another  v.  M'Gbegor  and  another. 

Jamarv'iith.  THIS  action^  and  a  suit  in  equity,  by  the  present  defend- 
An  action  at     ^^^  against  the  present  plaintiffs,  praying  for  an  injunction 

law,  and  a       iq  restrain  the  plaintiffs  from  proceeding  in  this  action, 

suit  in  equity  . 

by  the  defend-  had  been  referred  to  an  arbitrator,  the  costs  of  the  action 

ante  in  that      ^^^  ^f  jj^^  g^j^  j^^  gqujty  ^q  abide  the  event  of  the  award; 

action,  for  an    ,  i      ^  j 

injunction  to     the  costs  of  the  reference  and  of  the  award  to  be  in  the 

plaintifis  from  discretion  of  the  arbitrator.     There  were  six  issues  in  the 

proceeding  in    action ;  as  to  three  of  which  the  arbitrator  found  for  the 

It,  were  refer-    .   -      ,  .  i      ^    t  •    • 

red  to  an  arbi-  defendants,  and  as  to  so  much  of  the  suit  m  equity  as  re- 

^^ta'^'fth  girded  them,  against  the  defendants,  on  the  ground  of 
action  and  of  want  of  equity,  they  having  a  legal  defence.  As  to  the 
abids^the event  ^^^er  three  issues,  he  found  for  the  plaintiffs,  with  5/. 
of  Me  award,  damages ;  but  as  to  so  much  of  the  suit  in  equity  as  re- 
several  issues  garded  them,  awarded  that  the  plaintiffs  should  be  re- 
in the  action;  strained,  and  should  not  proceed  to  recover  the  damages 
as  to  some  of  ■  r    %  - 

them  be  found  found  for  them,  nor  costs,  and  that  the  costs  of  the  suit 

for  the  defend-  ^^^  action  should  be  borne  by  the  respective  parties  by 

so  much  of      whom  they  had  been  incurred. 

Karded\hciir"       Petersdorff^  in  Michaelmas  term,  1837,  obtained  a  rule 

against  the  de-  nisi  for  setting  aside  the  award,  so  far  as  related  to  the 

fendants,  on         «   •     •/«-  i*  ■  r    i      • 

the  ground        piaintitfs  not  proceeding  to  recover  the  costs  of  the  issues 

that  they  bad  found  for  the  plaintiffs,  the  damages  upon  those  issues, 
a  defence  at  r  »  o  r 

law.  As  to  and  the  general  costs  of  the  cause,  and  also  the  costs  of 
the  otheM*-     ^j^^  ^^j^  j^^  equity,  on  the  ground  that  the  arbitrator  had  in 

for  the  plain-    those  respects  exceeded  the  power  conferred  on  him  by 

damages  but    ^^  submission,  and  that  the  same  were  inconsistent  with 

as  to  so  much  ij  ^nd  with  the  other  facts  of  the  arbitrator's  award, 
of  the  suit  as 
regarded  them 

be  awarded  Cresswell  and  Addison^  in  Michaelmas  term  1 838,  shewed 

that  the  plam- 

tifis  should       cause  (a).     It  is  objected  to  this  award  that,  although  by 

not  proceed  to 

recover  the  (a)  Nov.  18,  before  Lord  Dcnman  C.  J.,  Pattetoriy   Wiiliams^  and 

damages  nor      Coleridge  Js. 
costs. — Held, 

that  the  arbitrator  had  not  exercised  such  a  discretion  over  the  costs  as  the  reference 
meant  to  exclude,  but  that  he  had  merely  exercised  a  power  over  them  necessarily  re- 
sulting from  the  reference,  and  without  which  he  could  not  properly  have  adjudicated 
upon  the  suit  in  equity. 
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Mhe  order  of  reference  the  costs  of  the  action  and  suit  were         1839. 

"to  abide  the  event  of  the  award,  and  although  the  event  of      ^T^^^^ 

Reeves 
the  action  has  terminated  in  favour  of  the  plaintiffs,  yet  the    and  another 

arbitrator  has  deprived  them  of  the  costs  of  the  action,  and  |L|(p^' 
lias  therefore  exceeded  his  authority.  And  if  his  power  and  another. 
liad  been  confined  to  the  action  at  law,  the  event  would 
undoubtedly  have  entitled  them  to  the  costs ;  but  he  had 
also  the  equity  suit  to  dispose  of,  and  he  has  done  no  more 
than  a  Court  of  Equity,  for  which  he  was  substituted, 
might  have  done,  in  restraining  the  plaintiffs  from  pro- 
ceeding to  recover  damages  and  costs  on  the  issues  found 
for  them.  Coupling  then  the  event  of  the  action  and  of 
the  suit  together,  can  it  be  said  that  there  is  any  event 
which  entitles  the  plaintiffs  to  costs?  The  award  would 
have  been  bad  if  the  suit  had  not  been  disposed  of,  and  the 
award  cannot  be  objected  to  on  the  ground  that  it  restrains 
the  plaintiffs  from  taking  out  execution  in  the  action. 

Piatt  and  Petersdorff,  contr^  The  arbitrator  had  no 
discretion  over  any  costs  except  those  of  the  reference,  and 
the  argument  on  the  other  side  is,  that  he  might  indirectly 
exercise  the  very  power  which  was  denied  him.  The  event 
of  the  award  does  not  mean  the  entire  event,  but  means 
the  event  distributively  of  the  action  and  of  the  suit  respec- 
tively. Where  costs  are  to  abide  the  event  of  an  action 
the  arbitrator  has  no  power  to  order  a  stet  processus,  which, 
in  effect,  he  has  ordered  here.  A  Court  of  Equity  would 
not  interfere  in  an  action  in  which  the  plaintiffs  have  reco- 
vered substantial  damages. 

Cur.  adv.  vuU. 

Lord  Denman  C.J.  now  delivered  judgment,  and,  after 
stating  the  case,  proceeded  thus : — We  are  of  opinion  that 
the  arbitrator  has  not  exceeded  his  authority.  The  event 
of  the  award,  which  the  costs  were  to  abide,  means  the 
ultimate  and  general  event,  not  each  particular  part ;  and 
as  the  suit  in  equity,  which  was  referred,  prayed  an  injunc- 
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tion^  the  arbitrator  clearly  had  power  to  order  that  the 

plaintiffs  should  be  restrained,  on  equitable  grounds,  from 

and  another    proceeding  to  recover  all  that  which,  on  legal  grounds, 

M*Gr  g        ^^^^  \yere  entitled  to.     It  is  true  that  he  thus  indirectly 

and  another,    exercises  a  jurisdiction  over  the  costs  at  law,  but  that  is 

the  exercise  of  a  power  necessarily  resulting  from  the  nature 

of  the  reference,  and  without  which  he  could  not   have 

.    properly  adjudicated  upon  the  suit  in  equity;  it  is  by  no 

means  the  exercise  of  a  discretion  as  to  the  costs,  such  as 

the  reference  meant  to  exclude,  and  the  costs  are  still  left 

to  abide  the  event,  as  the  parties  intended.     The  rule  must 

therefore  be  discharged,  but  without  costs. 

Rule  discharged. 


WoLLEN  V.  Smith. 

HORNCASTLE  V.  SmITH. 

Salurday,  p^,^g  ^    MoRGAN. 

January  1^/A. 

The  defend-  E.  JAMES,  in  Michaelmas  term,  1837,  had  obtained  a 
pleading  his  r"'^  calling  upon  the  plaintiffs  to  shew  cause  why  the  sura- 
bankruptcy  n^Qng  taken  out  in  Wollen  v.  Smith,  dated  the  1st  day  of 
and  certificate  .  ii'i 
pvit  darrein  April  last  past,  should  not  be  discharged,  and  why  the  de- 

continuance,  fgndant  should  not  be  at  liberty  forthwith  to  sign  judgment 
cannot  force  ^       ^  "^  o    .;      o 

the  plaintiflT  to  for  want  of  a  replication. 

[at^te^^ydit  ^3^  ^^®  affidavits  on  which  the  rule  was  obtained  it  ap- 
continue  the  peared  that  the  defendant  had  been  arrested  by  the  plaintiff 
payment  of  on  a  bill  of  exchange  for  38/.  135.  on  the  1 1th  November, 
costs.  |y3g      The  plaintiff  declared  on  the  11th  February,  1837, 

and  the  defendant  pleaded,  on  the  14th  February  follow- 
ing, that  he  did  not  accept  the  bill.  On  the  1 5th  July, 
1835,  a  fiat  of  bankruptcy  issued  against  the  defendant, 
and  on  the  18th  March,  1837,  he  duly  obtained  his  certifi- 
cate, and  by  a  judge's  order,  on  the  22d  March,  1837, 
pleaded  his  certificate /itii5  darrein  continuance  to  the  action. 
On  the  23d  March  the  defendant  ruled  the  plaintiff  to 
reply.     On  the    1st  April  the  defendant  was  summoned 
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before  a  learned  judge  to  shew  cause  why  the  action  should 
lol  be  discontinued,  each  party  paying  his  own  costs.  The 
kttomey  for  the  plaintiff  then  stated  that  he  had  had 
io  opportunity  of  proving  the  plaintiff's  debt  under  the 
som mission^  and  that  therefore  he  was  entitled  to  prove 
tnd  discontinue  without  costs.  The  learned  judge  ad- 
oumed  the  consideration  of  the  question  until  an  oppor- 
4inity  had  been  afforded  of  learning  whether  the  plaintiff 
:oald  have  proved  the  debt,  or  not.  It  was  then  sworn 
liat  the  plaintiff  could  have  proved  his  debt  under  the  fiat, 
3ut  that  he  proceeded  with  the  action  without  doing  so, 
jntil  the  defendant  pleaded  his  certificate.  In  Trinity 
term,  1837,  the  defendant  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  defendant  should  not  be  at 
liberty  to  sign  judgment  of  non-pros;  but  the  rule  was 
discharged  on  a  technical  ground. 

In  Michaelmas  term,  1837,  E.  James  ohiained  the  above 
rule  nisi; 

Humfrey  shewed  cause  against  the  rule  in  Michaelmas 
term  last  (a).  The  plaintiff  is  clearly  entitled  to  discon- 
tinue this  action  after  the  plea  pun  darrein  continuance^ 
without  being  liable  to  costs;  Baker  v.Morreyib),  Lyttle- 
ton  v.  Cross  (c).  If  the  present  rule  is  made  absolute,  the 
plaintiff  will  have  to  pay  the  costs  of  the  action,  although 
it  appears  upon  the  face  of  the  record  that  he  had  a  good 
right  of  action,  and  is  only  defeated  by  matter  subse- 
quent. Thompson  V.  Percival{d),  which  will  probably  be 
relied  upon,  is  not  applicable ;  for  the  question  does  not 
arise  here  whether  the  requisites  of  the  Bankrupt  Act  have 
been  complied  with. 

jB.  James,  contrd.  The  latter  part  of  the  rule  in  this 
case  is  very  important  as  regards  actions  brought  against 
bankrupts.     The  plaintiff  allows   the  time  to  go  by  for 


(a)  Nov.  8th,  before  Lord  Den- 
C.  J.,  Pattaon^  WUlianu,  and 
Coleridge^  Js. 

VOL.  I. 


(6)  1  Moo.  &  P.  138. 
(c)4B.&C.117;S.C.6D.&R.81. 
(d)  5  B.  &  Ad.  9S5. 

c  c 


VITotLBK 
V. 

Smith. 
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proving  his  debt  under  the  defendant's  commission,  and 
then  arrests  the  defendant.     If  then  the  defendant  pleads 
his  certificate  puis  darrein  continuance,  he  is  entitled  to  have 
his  costs  as  on  any  other  plea  in  bar  which  would  be  found 
for  him.     Harris  v.  James  {a)  is  a  direct  authority  ou  this 
point*     Thompson  v.  Percival  (b),  and  Avgarde  v.  Thomp- 
son (c),  shew  that,  unless  the  plaintiff  comply  with  the  re- 
quisites of  the  6  Geo.  4,  c.  16,  s.  59»  by  proving  his  debt 
under  the  commission,  he  cannot  discontinue  the  action  he 
has  chosen  to  brings  without  payment  of  costs.     {^Patte- 
son  J.  Can  you  shew  any  instance  in  which,  after  a  plea  of 
puis  darrein  continuance,  the  plaintiff  has  been  compelled 
to  go  on?    The  question  is  quite  independent  of  that  sec- 
tion in  the  Bankrupt  Act,  which  merely  enacts  that  the 
plaintiff  shall  not  have  two  remedies  at  the  same  time,  but 
contains  no  provision  to  prevent  the  plaintiff  from  discon- 
tinuing without  payment  of  costs.]      Harris  v.  James  {a) 
shews  that  where  issue  is  joined  on  this  plea  and  found  for 
the  defendant  he  is  entitled  to  his  costs.     So  in  Thompson 
V.  Percival  (6),  where  a  stet  processus  was  applied  for,  by 
which  the  same  result  would  be  obtained  as  in  discontinu- 
ing the  action.  Lord  Denman  C,  J.  held  that  there  was  no 
authority  for  acceding  to  the  application.     It  would  entirely 
defeat  the  policy  of  the  bankrupt  laws  if  a  party  were  al- 
lowed to  arrest  a  bankrupt  and  take  the  chance  of  obtain- 
ing his  whole  debt  under  the  pressure  of  an  arrest,  and  yet 
not  run  any  risk  in  paying  costs,  if  the  defendant  plead  his 
certificate  puis  darrein  continuance.     The  Bankrupt  Act, 
s.  59,  holds  out  a  premium  to  a  party  who  has  brought  an 
action  to  discontinue  it,  without  payment  of  costs ;  but  if 
the  plaintiff  does  not  choose  to  avail  himself  of  that  section 
and  afterwards  discontinues,  he  cannot  do  so  without  pay- 
ment of  costs. 

Cur.  adv.  vult. 


Price 

V. 

Morgan. 


In  Price  v.  Morgan  a  fiat  of  bankruptcy  issued  against 
the  defendant  on  the  21st  April,    1837*     A  declaration 

(fl)  9  East,  82.  (6)  5  B.  &  Ad.  925.  (c)  2  M.  &  W.  617. 
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in  the  cause  was  delivered  on  the  26th  October  following,        18S9. 
and    on    the   Ist  November  the  defendant  obtained   his 
certificate,  which  he  pleaded,  on  the  25th  November,  puis 
darrein  continuance,  and  there  was  no  other  plea.     On 
the  10th  April,  1838,  the  plaintiff  was  ruled  to  reply,  and 
on  the  23d  gave  notice  that  he  abandoned  the  action,  and 
intended  to  prove  under  the  defendant's  commission.     He 
then  obtained  an  order  of  Williams  J.  for  staying  proceed- 
ings.    A  summons  was  then  taken  out  to  rescind  this  order, 
and  was  heard  and  adjourned  by  Williams  J.     It  afterwards 
came  on  before  Coleridge  J.,  and  was  rescinded  on  the 
aatbority  of  Augarde  v.  Thompson  (a).    On  the  30th  June 
the  plaintiff  entered  a  nolle  prosequi,  on  which  the  master 
taxed  the  defendant  his  full  costs.     On  the  25th  October 
the  plaintiff  was  served  with  notice  that,  unless  costs  were 
paid  within  four  days,  judgment  of  non-pros  would  be 
signed.    He  then  took  out  a  summons  to  stay  all  further 
proceedings,  and  obtained  an  order  for  that  purpose  until 
the  fifth  day  of  Michaelmas  term  last. 

Gray,  in  that  term,  having  obtained  a  rule  nisi,  on  behalf 
of  the  plaintiff,  for  stay  of  proceedings  without  costs, 

£•  F.  Williams  shewed  cause  on  a  subsequent  day  in  the 
same  term  (6).  In  addition  to  the  authorities  cited  in  the 
former  case,  he  cited  Williams  v.  Sharwood  (c),  to  shew 
that  this  rule  could  not  be  supported,  as  the  master's  tax- 
ation on  the  nolle  prosequi  had  not  been  reviewed. 

Gray  was  heard  in  support  of  the  rule,  and  relied  on  the 

authorities  cited  in  the  former  case. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  judgment.  (After 
stating  the  facts  of  the  case  in  Wollen  v.  Smith,  his  lord- 
ship continued  thus:) — On  the  part  of  the  defendant  the 

(a)  2  M.  &  W.  617.  Coleridge  Js. 

(6)  Nov.  26,  before  Lord  Den-        (c)  3  Bing.  N.  C.  331. 
won  C.  J.,  Paiiesout  Williams  and 

c  c  2 
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case  was  said  to  be  similar  to  those  of  Thompson  v.  Per- 
cival(a),  and  Augarde  v.  Thompson  {b),  in  which  it  was  held 
that  a  plaintiff  cannot  avail  himself  of  the  59tfa  section  of 
the  6  Geo.  4,  c.  16,  so  as  to  discontinue  without  costs, 
unless  he  has  proved  under  the  fiat,  or  at  least  procured  a 
claim  to  be  entered.    The  case  of  Harris  v.  James  (c)  wa» 
also  referred  to,  in  which  a  defendant  who  obtained  bis  cer- 
tificate after  declaration,  but  before  plea,  was  held  to  be 
entitled  to  plead  it  in  bar,  and  to  have  the  costs  of  the 
action  as  he  could  on  any  other  successful  plea  in  bar. 
On  the  part  of  the  plaintiff  it  was  urged  that  this  case  dif- 
fers entirely  from  those  cited,  inasmuch  as  it  arises  upon  a 
plea  puis  darrein  continuance^  and  is  wholly  independent  of 
section  59  of  6  Geo.  4,  c.  ]6;  that  every  plea  puis  darrein 
continuance  confesses  that  the  action  is  rightly  brought  and 
maintained  up  to  the  time  of  that  plea ;  for  the  forni  of  the 
plea  is,  that  the  plaintiff  ought  not  further  to  maintain  his 
action;  that  the  plaintiff  is  in  no  case  compellable  to  go  on 
with  his  action  after  such  a  plea,  but  may  admit  the  truth  of 
the  defence  which  has  arisen,  and  abandon  his  action,  with- 
out being  liable  to  costs.  In  support  of  this  position  the  case 
of  Baker  v.  Morrey  {d)  was  cited,  in  which  the  Court  of 
Common  Pleas  stayed  the  proceedings  on  a  judgment  of 
non-pros,  signed  under  similar  circumstances  to  the  preseot, 
without  costs.    Lyttleton  v.  Cross  (e)  was  also  referred  to 
for  the  same  general  doctrine,  and  Lindo  v.  Simpson  (j) 
might  have  been  added.     We  are  of  opinion  that  these 
cases  fully  support  the  plaintiff's  argument,  and  without  at 
all  impeaching  the  authority  of  Thompson  v.  Percival{a) 
and  Augarde  v.  Thompson  (6),  in  both  which  cases  the  mo- 
tions were  professedly  grounded  on  section  59  of  6  Geo.  4, 
c.  l6;  and  the  only  question  was,  whether  the  requisites  of 
that  section  had  been  complied  with ;  we  hold  that,  after 
pleading  puis  darrein  continuance »  the  defendant  cannot 


(a)  5  B.  &  Ad.  925. 
(6)  2  M.  &  W.  617. 
(c)  9  East,  82. 


(d)  1  Moo.  &  P.  138. 
(e)4B.&C.  117;  S.C.  6D.&R.81. 
(J)  2  Smith,  659. 
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force  the  pluDttff  ou,  but  the  latter  is  entitled  to  discon- 
tioue  his  action,  without  costs. 

The  present  rule  must  therefore  be  discharged,  but 
without  costs,  and  the  plaintiff  has  liberty  to  discontinue, 
without  costs. 

The  same  rule  must  be  pronounced  in  the  case  of  Horn- 

castle  V.  Smith  (a)  ;  and  in  the  case  of  Price  v.  Morgan,  in 

which  the  same  point  arose  in  a  different  form,  the  rule 

must  be  made  absolute. 

Rule  discharged. 

(a)  This  was  another  action  against  the  defendant,  which  raised  the 
same  point. 


Palmer  v.  Temple.  ,  Satta^ay, 

January  l%th. 
Indebitatus  assumpsit  for  SOOl.  money  had  and  re-  By  an  agree- 
ceived,  for  interest,  and  on  an  account  stated.     Pleas: — 1,  purchase  of  a 
non-assumpsit.     2.  That  the  plaintiff  had  impleaded  the  pubUc-house, 
defendant  on  the  2d  July,  1835,  m  an  action  on  promises  by  thepur- 
for  1000/.  money  had  and  received,  and  such  proceedings  c"^*®J?  (^ 
were  thereupon  had  Sec.  that  it  was  considered  by  the  Court  and  in  part  of 
that   the   plaintiff  should    take  nothing   by  his   suit,  &c.  „,oneyO  The 

Averment,  that  the  sum  of  300/.  in  the  first  count  mentioned  purchase  was 

ri  r  1-111        ...to  be  com- 

was   part  of  the  sum  of  1000/.  in   the  declaration  in  the  pieted  on  a 

former  suit,  and  that  the  supposed  causes  of  action  in  both  ^^^^}^  day, 

.     *^   ,  and  It  was 

suits  were  identical.     Verification.  agreed  that  if 

Replication  that,  although   the  defendant   did   implead  shouia'^re^^^^ 
the  plaintiff  &c.,  and  the  defendant  obtained  judgment  &c.  to  perform  the 
defendant    de   injuria  absque  residuo  causae,  &c«     The  g^^^^^paythe 

other  1000/. 
liquidated  damages : — Held,  that  on  this  agreement  it  was  not  intended  that  the  300/. 
abould  be  forfeited  on  the  failure  of  the  purchaser  to  complete  the  contract. 

On  the  day  for  completing  the  purchase,  the  purchaser  threw  up  the  contract,  on  the 
eround  that  the  vendor  was  not  ready  to  complete,  and  sued  him  in  special  assumpsit 
K>f  tbe  1000/.  liquidated  damages,  and  for  SCO/,  money  had  and  received.  The  jury 
fonnd  a  verdict  for  the  defendant,  the  vendor,  on  the  ground  that  he  was  ready  to  com- 
plete the  contract.  After  the  writ  was  sued  out  against  the  vendor,  he  disposed  of  the 
pablic-house  to  another  party,  and  the  purchaser  a^ain  sued  him  for  300/.  money  had 
and  received  : — Held,  that  as  the  former  action  failed,  on  the  sole  ground  that  it  was 
prematurely  brought,  the  judgment  in  it  was  no  bar,  and  that  as  the  parties  did  not  in- 
tend the  300/.  to  be  forfeited  as  a  deposit,  the  purchaser  was  entitled  to  recover  it  back. 
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18S9.  particulars  of  demand  stated  the  action  to  be  brought  to 
recover  300/.,  being  money  had  and  received  by  the 
defendant  for  the  plaintiff^  on  the  15th  June,  1835.  At 
the  trial  before  Williams  J.  at  the  sittings  after  Hilary 
term,  1837,  in  Middlesex,  it  appeared  that  the  actiou  was 
brought  to  recover  the  sum  of  300/.,  which  had  beeo  paid 
by  the  defendant  to  the  plaintiff  as  a  deposit  under  a  me- 
morandum of  agreement  made  between  the  parties  on  the 
15th  June,  1835,  which  was  in  substance  as  follows  : — 

'^  The  said  Chas.  Temple,  in  consideration  of  the  sum  of 
300/.  to  him  now  paid  by  the  said  Wm.  Palmer,  as  the 
said  C.  Temple  doth  hereby  acknowledge  (by  way  of  deposit 
and  in  part  of  the  sum  of  5500/.,  the  consideration  agreed 
between  the  parties  to  be  given  by  the  said  fVm.  Palmer 
for  the  purchase  of  the  messuages  and  tenements  herein- 
after mentioned,  &c.  for  the  trade*  &c.)  agrees  that  he  and 
all  (if  any)  other  necessary  parties  will,  on  or  before  the 
24th  day  of  June  instant,  demise  unto  the  said  Wm.  Pal' 
mer,  his  executors,  &c.   all  that  messuage,  tenement,  or 
public  house,  called  the  Somers'  Town  Coffee  House,  with 
the  yard,  outbuildings,  and  appurtenances  thereto  belongbg, 
for  the  term  of  forty-seven  years  and  a  half;  and  for  the 
consideration  aforesaid  the  said  Wm.  Palmer  agrees  to  pay 
to  the  said  Chas.  Temple  the  sum  of  5200/.,  the  residue  of 
the  purchase-money,  on  the  execution  of  the  said  lease  to 
him  and  the  delivery  of  the  spirit  licenses  duly  assigned, 
and  possession  of  the  said  public  house  and  premises."     It 
was  also  further  agreed,  that  if  either  party  should  refuse  to 
perform  the  agreement,  he  should  pay  to  the  other  1000/. 
as  liquidated  damages. 

By  a  memorandum  indorsed  on  the  instrument,  it  was 
agreed  that  if  '*  there  was  in  existence  any  agreement  for 
a  lease  of  the  premises  in  Clark's  occupation,  (which 
formed  part  of  the  outbuildings,)  Mr.  Palmer  is  to  ratify 
such  agreement;"  and  by  a  further  memorandum  it  was 
agreed  to  extend  the  time  for  completing  the  contract 
to  the  29th  June.  On  the  29th  June  the  parties  met,  at- 
tended by  their  respective  solicitors,  brokers,  and  wine  and 
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spirit  gaugers,  to  make  a  valuation  and  complete  the  agree-  1839. 
ment.  This  occupied  the  greater  part  of  the  day,  and  at 
about  five  o'clock  in  the  afternoon  the  plaintiff's  gauger  went 
away,  stating  that  he  would  return  to  complete  the  business, 
but  he  never  did.  The  valuation  was  completed  at  ten 
oVIocky  and  at  about  a  quarter  before  twelve  o'clock  at 
aight  the  plaintiff's  solicitor  tendered  the  purchase-money, 
and  demanded  possession  to  be  given  of  the  whole  of  the 
premises,  including  certain  cottages  which  were  let  to 
weekly  tenants.  Complaint  was  made  that  this  demand  was 
made  too  late,  as  it  was  impossible  to  give  possession  at  that 
late  hour  of  the  night,  but  it  was  promised  that  possession 
should  be  given  early  in  the  morning.  The  plaintiff  upon 
this  refused  to  complete  the  contract,  and  on  2d  July  fol- 
lowing issued  a  writ  to  recover  the  deposit  money.  The 
record  in  the  first  action  contained  special  counts  for  breach 
3f  the  agreement  by  the  defendant,  and  also  a  count  for 
money  bad  and  received.  The  defendant  pleaded  non  as- 
sumpsit, and  that  he  was  ready  and  willing  to  perform  the 
igreement,  but  that  the  plaintiff  was  not  ready  and  willing  ; 
issue  thereon.  The  particulars  of  demand  stated  the  action 
to  be  brought  to  recover  lOOOZ.  as  liquidated  damages  for 
the  breach  of  the  agreement,  and  also  SOOZ.  for  the  re- 
:overy  of  the  deposit  money.  On  the  trial  of  that  action 
iiefore  Lord  Denman  C.  J.  the  above  facts  appeared,  and 
lis  lordship  stated  to  the  jury  that,  as  it  appeared  the 
daintiff  was  aware  of  the  cottages  being  occupied  by 
freekly  tenants,  his  postponing  the  demand  of  possession 
ill  the  last  moment  might  be  looked  upon  as  a  waiver,  and 
hat  it  appeared  to  be  a  device  on  the  part  of  the  plaintiff 
o  obtain  a  rescision  of  the  contract.  Tlie  verdict  passed 
or  the  defendant.  After  the  issuing  of  the  writ  in  that 
tction  the  defendant,  in  the  month  of  July,  1835,  entered 
nto  negotiations  with  a  Mr.  Brwon  to  lease  to  him  the 
vomers'  Town  Coffee  House  and  premises,  under  which 
Brown  was  let  into  possession  on  21st  July,  1835. 

On  these  facts  it  was  contended  that  the  defendant  was 
aititled  to  a  verdict,  and  the  learned  judge  directed  the  jury 
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1839.         to  find  a  verdict  for  the  defendant^  giving  leave  to  the  plain- 
tiff to  move  to  enter  it  for  himself. 

Thesiger  having  obtained  a  rule  accordingly. 


Palmer 


V. 

Temple. 


Sir  J  .Campbell  A.G.,  Kelly,  and  Sir  W.  W.FoUeit  shewed 
cause  in  Michaelmas  term  last  (a).     It  is  difficult  to  see  on 
what  grounds  it  can  be  contended  that  the  plaintiff  has  got 
a  fresh  cause  of  action  since  the  last  suit.     His  former  ac- 
tion sought  to  recover  damages  for  the  breach  of  the  agree- 
ment by  the  defendant,  and  also  to  recover  back  his  deposit 
money  :  the  jury  found  that  he,  and  not  the  defendant,  had 
broken  the  agreement,  and  that  he  was  not  entitled  to  recover 
the  deposit  money.     The  former  judgment  therefore  has 
completely  barred  the  plaintiff.     It  is  also  a  question  whe- 
ther a  party,  who  has  broken  his  agreement  to  purchase,  can 
recover  his  deposit  money  ?     It  is  submitted  that  he  can- 
not: Spratt  \.Jeffen/{b),     What  has  happened  since  the 
last  action  to  enable  him  to  recover?     It  is  true  that  the 
defendant    has   granted  a  lease   whilst    the    other    action 
was  pending ;  but  that  is  immaterial,  for  the  contract  was 
no  longer  open,  and  the  plaintiff  having  been  the  party  to 
break  the  contract,  could  not  call  for  a  specific  perform- 
ance.    There  is  nothing  more  common  than  for  a  vendor, 
where  the  purchaser  has  failed  to  complete  his  contract,  to 
put  up  the  estate  again,  and  claim  the  difference  from  the 
first  purchaser.     [Coleridge  J.  Suppose  the  contract  con- 
tains no  stipulation  for  a  forfeiture  of  the  deposit,— -could 
the  vendor  retain  the  deposit,  and  sue  for  damages  too  i] 
He  would  certainly  have  a  right  to  sue  for  dams^es ;  and  if 
the  jury  took  the  stipulation  into  their  consideration  at  all, 
it  could  only  be  in  reduction  of  damages.     [Patteson  J,  lo 
that  case  the  jury  might  think  the  deposit  larger  than  the 
damages  the  plaintiff  was  entitled  to  recover.]     Even  in  this 
view,  as  the  defendant  would  clearly  have  been  entitled  to 
nominal  damages  if  he  had  sued  the  plaintiff,  he  is  entitled 

(rt)  Nov.  «0U»,  before  Lord  D«i-  (6)   10  B.  &  C.  249;  &  C  5 

man  C.  J.,  Pattesofiy  Williams  and      Mann.  &  R.  183. 
Ccltridge  Js. 
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to  retain  the  deposit  as  a  security.  The  meaning  of  a  de- 
posit is,  that  it  is  a  security  to  the  purchaser  that  the  con- 
tract shall  be  performed,  by  binding  the  vendor,  and  also  a 
security  to  the  vendor  that  the  purchaser  shall  complete  the 
contract ;  and  on  his  failing  to  do  so,  it  is  forfeited,  without 
any  farther  stipulation.  No  case  can  be  found  in  which  a 
deposit  has  been  recovered ,  except  where  the  contract  has 
been  rescinded  by  mutual  consent,  or  where  the  vendor  has 
failed  to  complete  the  contract  before  the  day  of  perform- 
ance, l^PattesonJ.  Surely  that  is  not  so;  for  in  the  case 
of  the  warranty  of  a  horse,  when  the  price  is  paid,  money 
had  and  received  will  lie  if  the  warranty  is  broken;  yet 
there  the  contract  is  rescinded  after  the  day.]  That  must 
be  on  the  ground  of  the  contract  being  open  till  it  be  seen 
whether  the  warranty  is  complied  with.  But  a  party  who 
sells  an  estate  is  not  bound  to  retain  the  estate  a  day  after 
the  time  fixed  for  completing  the  contract,  and,  if  on  that 
day  the  purchaser  refuses  to  complete,  the  vendor's  action 
accrues  immediately.  In  this  view,  the  questiou  depends 
on  whether  time  is  the  essence  of  the  contract.  [Lord 
DsmiTUiii  C.J.  That  must  be  conceded,]  Clearly;  i  Sugd. 
V.  &  P.  419  (9th  ed.);  and  that  being  so,  the  plaintiff  could 
not  have  claimed  specific  performance,  and  therefore  cannot 
recover  the  deposit  back:  Spratl  v.  Jeffery{a).  [Lord 
Denman  C  J.  I  think  we  must  take  it  that  in  that  case  the 
contract  contained  a  stipulation  for  the  forfeiture  of  the  de- 
posit money.]  No  trace  of  it  appears  in  the  report,  and  the 
whole  contract  is  set  out.  On  what  ground  is  the  plaintiff 
entitled  to  recover  back  this  money  ?  He  must  put  it  on 
the  ground  that  he  has  paid  money  on  a  consideration  that 
has  failed.  But  from  what  cause  has  it  failed  i  Through 
his  own  default ;  for  the  finding  of  the  jury  in  the  first  action 
shews  that  the  defendant  was  ready  to  complete,  and  that 
the  plaintiff  was  not.  If  then  the  plaintiff  was  not  able  to 
recover  back  his  deposit  money  at  that  time,  because  there 
was  no  failure  of  consideration,  on  what  ground  can  he  be 
entitled  to  recover  it  back  now,  if  time  is  the  essence  of  the 
(a)  10  B.  &  C.  249;  S.C.  5  Mann.  &  R.  188. 
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1839.         contract?    Suppose  that  a  shilliDg  had  been  paid  as  earnest 
on  a  sale  of  goods  under  the  Statute  of  Frauds,  and  that 
afterwards  the  purchaser  refused  to  accept  the  goods, — 
could  that  shilling  be  recovered  back  ?     Certainly  not ;  for 
the  vendor,  on  action  brought,  would  aver  his  readiness  to 
deliver  the  goods.    Why  then  should  a  deposit  be  recovered 
back  any  more  than  earnest  money  ?     No  distinction  is  to 
be  found  in  the  books   between  contracts  with  and  without 
a  clause  for  forfeiture  of  the  deposit.     Then,  with  regard 
to   the  defendant  having  granted    the   lease   since;    it  is 
clear  that  he  was  entitled  to  do  so,  as  the  plaintiff  could 
neither  compel  specific  performance  nor  maintain  an  action 
against  him.   Suppose  H.  charters  a  ship  for  100/.,  and  pays 
10/.  deposit,  and  engages  that  she  shall  be  loaded  with  a 
cargo  on  a  certain  day,  and,  when  the  shipowner  arrives  at 
the  port,  the  charterer  is  not  there, — is  the  shipowner  bound 
to  remain  there  for  ever  ?    What  right  then  can  the  charterer 
have  to  receive  back  the  10/.?     Suppose,  again,  a  master 
engaged  a  servant  for  seven  years  for  100/.,  and  paid  him 
10/.  deposit,  and  then  refused  to  receive  him, — it  is  clear 
that  he  could  not  recover  back  the  deposit;  but  is  the  serv- 
ant bound  to  remain  out  of  service  for  seven  years?     In 
Clark  V.  Upton  (a),  where  the  deposit  was  sought  to  be  reco- 
vered from  the  vendor,  on  the  ground  that  he  had  not  made 
out  a  good  title,  the  vendor  was  held  entitled  to  retain  the 
deposit ;  it  is  admitted,  however,  that  this  was  on  account 
of  a  special  contract  between  the  parties.     But  in  Horford 
v.  Wilson  (b),  where  the  purchaser  was  unable  to  complete 
the  contract,  the  retention  of  the  deposit  money  by  the 
vendor  was  treated  as  a  matter  of  course.     There  is  a  class 
of  cases  beginning  with  Gray  v.  Gutteridge(c),  down  to 
Duncan  v.  Cafe{d),  which  decide  that,  where  a  deposit  is 
paid  to  the  auctioneer,  he  is  the  agent  for  both  parties,  and 
is  bound  to  pay  it  over  to  the  party  to  whom  it  belongs. 
But  this  deposit  money  was  paid  by  the  plaintiff  in  his  own 
wrong,  for  he  had  the  power  of  getting  the  benefit  of  it,  by 

(a)  3  Mann.  &  R.  89.  (r)  1  Mann.  &  R.  614. 

(6)  1  Taunt.  12.  ((/)  8  M.  &  W.  244. 
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completing  the  contract,  and  therefore  cannot  now  recover 
it  back. 

Thesiger  and  Ogle^  contrd.  It  appears  by  the  agreement 
that  the  300/.  was  not  paid  as  a  deposit  only,  but  as  part  of 
the  purchase  money.  It  is  not  correct  to  say  that  the  jury 
found,  on  the  first  trial,  that  the  plaintiff  had  broken  the 
agreement :  the  issue  was,  whether  the  defendant  had ;  and 
the  jury  fouud  that  he  had  not.  Therefore  the  result  of 
the  action  was,  that  the  plaintiff  was  not  entitled  to  recover 
damages  for  the  breach  of  the  agreement.  It  is  true  that 
in  some  sense  time  is  the  essence  of  these  contracts,  but 
not  altogether ;  for  it  is  conceded  that  the  defendant  might 
have  filed  a  bill  for  specific  performance,  or  brought  an  ac- 
tion against  the  plaintiff.  But  suppose  he  had  brought  a 
cross  action,— on  what  ground  could  he  retain  the  deposit 
too  ?  for  it  is  clear  he  would  be  entitled  to  only  nominal 
damages.  It  is  urged  that  the  defendant  was  not  bound  to 
retain  the  property  till  the  question  in  the  first  action  was 
settled ;  but  the  answer  is,  if  the  defendant  thought  it  more 
for  his  benefit  to  deal  with  the  estate,  and  dispose  of  it,  he 
was  bound  to  return  the  deposit,  reserving  to  himself  bis 
right  of  action.  The  proposition  contended  for  is  that, 
when  the  vendor  of  an  estate  has  put  it  out  of  his  power  to 
complete  the  contract,  he  is  bound  to  return  the  deposit. 
It  is  admitted  that  Spratt  v.  Jejffery  (a)  was  an  answer  to 
the  former  action,  the  jury  having  found  that  the  defendant 
was  willing  to  complete  the  contract ;  but  as  soon  as  the 
estate  was  parted  with  a  new  case  arose.  The  cases  put 
as  analogous  are  all  distinguishable.  Where  goods  are 
sold,  and  an  earnest  is  paid,  and  the  goods  remain  in  the 
possession  of  the  vendor,  if  the  vendor  disposes  of  the 
goods,  and  obtains  more  money  for  them,  it  is  true  that 
the  purchaser  may  not  recover  the  deposit,  because  in  that 
case  the  purchaser  becomes  the  owner  of  the  goods,  and 
the  vendor  owner  of  the  money,  but  he  may  maintain  an 

(a)  10  B.  &  C.  249;  S.C.  5  Mann.  &  R.  188. 
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1889.  action  for  money  bad  and  received.  Then  it  it  asked,  if  a 
party  engages  to  serve  for  seven  years,  and  a  deposit  is  paid 
him,  and  then  the  master  refuses  to  receive  him,  whether 
the  master  could  recover  back  the  deposit?  It  is  clear 
that  the  servant  would  be  entilled  to  maintain  his  action  in 
that  case  immediately  for  prospective  damages.  [Lord 
Denman  C.  J.  Suppose  in  that  case  the  master  had  paid 
half  a  year's  wages  in  advance,  and  then  refused  to  receive 
the  servant,— could  he  recov^  the  money  back  ?  I  do  not 
think  he  could.]  The  main  question  in  this  case  is,  whe- 
ther this  money  was  paid  as  deposit  or  as  part  of  the  pur- 
chase money.  It  is  submitted  to  be  the  latter;  and  tbe 
absence  of  any  clause  of  forfeiture  confirms  this  view.  The 
next  question  is,  whether  the  plea  of  judgment  recovered  is 
a  bar.  [Lord  Dtnman  C.J.  I  think  you  need  not  consider 
that  point.] 

Cur,  adv.  vult. 

Lord  Denman  C.J.  delivered  the  judgment  of  the 
Court. — ^This  motion  for  a  rule  to  enter  a  verdict  for  the 
plaintiff,  according  to  leave  reserved  by  my  brother  Williams 
at  nisi  prius,  led  to  a  discussion  of  the  most  general  nature, 
i.  e.  whether  one  contracting  for  the  purchase  of  landed 
property,  who  refuses  to  complete  his  contract,  may  recover 
the  deposit  from  the  vendor,  on  his  afterwards  selling  the 
property  to  another.  The  plaintiff  contended  tliat  though 
the  defendant  might  have  sued  for  a  specific  performance, 
or  for  damages  sustained  for  breach  of  the  contract,  he  lost 
the  right  to  detain  the  money  deposited  by  disabling  himself 
from  fulfilling  his  own  part  of  the  bargain.  The  defeod- 
ant's  argument  was,  that  the  money  was  originally  received 
by  him  to  his  own  use,  not  the  plaintiff's,  and  was  meant  to 
be  forfeited  if  the  plaintiff  should  fly  from  his  contract: 
money  so  deposited,  though  not  to  be  called  earnest,  in 
strictness  of  speech,  being  in  fact  for  this  purpose  in  the 
nature  of  earnest;  that  the  vendor  could  not  be  expected  to 
keep  his  property  always  unsold^  and  might  possibly  be  a 
loser  to  a  greater  extent  than  tbe  amount  of  the  deposit. 
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No  authority  bearing  directly  on  the  question  was  quoted^ 
either  from  reports  or  text  book.  But  Sir  E.  Sugden^s  work 
OD  the  Law  of  Vendors  and  Purchasers  (a)  refers  to  a  case 
of  Savile  v.  Savile  (b),  where  Lord  Macclesfield  held,  in 
conformity  to  a  then  recent  decision,  that  a  purchaser  had  a 
right  to  abandon  his  contract  on  forfeiting  his  deposit,  and 
DO  more.  It  was  not  questioned  that  the  deposit  must  be 
forfeited.  Probably,  however,  a  clause  to  that  effect  may 
have  formed  a  part  of  the  contract ;  in  which  case  the  deci- 
sion would  prove  nothing  as  to  the  nature  of  a  deposit, 
taken  by  itself.  This  is  so  reasonable  and  so  prevailing  a 
practice,  that  it  is  highly  probable  the  general  question  may 
never  come  to  be  decided ;  for  we  do  not  feel  it  open  to  us 
on  the  present  occasion.  The  ground  on  which  we  rest 
this  opinion  is,  that,  in  the  absence  of  any  specific  promise, 
the  question,  whether  the  deposit  is  forfeited,  depends  on 
the  intent  of  the  parties,  to  be  collected  from  the  whole 
instrument ;  but  as  this  imposes  on  either  party  that  should 
make  default  a  penalty  of  1000/.,  the  intent  of  the  parties  is 
clear  that  there  should  be  no  other  remedy.  This  fact  was 
mentioned  when  the  rule  nisi  was  obtained  by  Mr.  Thesiger 
for  the  plaintiff,  in  the  course  of  the  argument.  The  con- 
sequence appears  to  be,  that  this  vendor  may  sue  for  the 
penalty,  and  recover  such  damages  as  a  jury  may  award ; 
but  he  cannot  retain  the  deposit,  for  that  must  be  con- 
sidered, not  as  an  earnest  to  be  forfeited,  but  as  part  pay- 
ment. But  the  very  idea  of  payment  falls  to  the  ground  when 
both  have  treated  the  bargain  as  at  an  end ;  and  from  that 
moment  the  vendor  holds  the  money  advanced  to  the  use  of 
the  purchaser. 

There  was  a  second  plea, — -judgment  recovered ;  and  in 
iact  plaintiff  had  sued  defendant  for  this  very  deposit,  and 
the  verdict  had  passed  against  him.  But  the  evidence 
shewed  the  ground  of  that  verdict  to  be,  that  the  action 
was  prematurely  brought^  viz.  before  the    contract  was 
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{a)  1  Vend.  &  P.  71,  9th  ed.        (6)  1  P.  Wms.  745. 
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rescinded^  and  before  defendant  had  disabled  himself  from 
completing  it.  The  former  judgment  forms  no  obstacle  to 
the  recovery,  now  that  that  event  has  taken  place. 

It  is  like  an  action  brought  for  the  price  of  goods  before 
the  credit  had  expired,  which  would  not  prevent  a  recovery 
for  the  same  goods  after  that  period. 

The  rule  therefore  for  setting  aside  the  verdict  for  de- 
fendanty  and  entering  one  for  the  plaintiff  with  500/.  da- 
mages, must  be  made  absolute. 

But  as  the  defendant  may  have  his  cross  action  against  the 
plaintiff  on  the  clause  in  the  agreement  before  cited,  the 
reasonable  course  would  be  to  refer  to  arbitration  the  ques- 
tion whether  the  damages  should  be  reduced,  and  to  what 
amount,  or  whether  the  defendant  is  entitled  to  recover  more 
than  300/.  for  breach  of  his  contract,  giving  the  arbitrator 
power  to  award  accordingly.  But,  at  any  rate,  this  verdict 
must  finally  stand  for  some  damages,  as  the  deposit  was 
held  by  defendant  for  plaintiff's  use,  as  soon  as  the  fulfil- 
ment of  the  contract  became  impossible  by  the  defendant's 

act. 

Rule  absolute. 


Saturday f  DoE  d.  Stevens,  Clerk,  v.  LoRD. 

January  IsM. 

Where  the  xHE  writ  of  possession  in  this  case  (a)  having  been  set 

daintiff  ob^  aside,  by  a  judge  at  chambers,  with  costs,  the  defendant 

tained  a  ver-  undertaking  not  to  bring  an  action,  the  defendant  taxed  bis 

ment  in  1834  co^ts,  and  applied  for  them  to  the  lessor  of  the  plaintiif. 

and  taxed  his    Goulburn  Sent.,  in  Michaelmas  term,  1837,  obtained  a  rule 

costs,  and  sued 

out  a  writ  of    calling  upon  the  defendant  to  shew  cause  why  the  costs 

S^YcTwas  set  ^**^^  "P^°  the  rule,  amounting  to  15/.  Us.,  should  not  be 
aside  in  1837,  set  off  against  the  sum  of  84/.,  the  general  costs  taxed  to 

forirregularity, 

with  costs : —  (a)  See  2  N.  &  P.  604. 

Held,  that,  no^ 

having  revived  the  judgment  by  sci.  fa.,  he  could  not  set  off  his  costs  on  the  judgment 

against  the  defendant's  costs,  on  setting  aside  the  writ  of  possession. 

SembUf  the  defendant's  costs  on  setting  aside  the  writ,  although  after  final  judgmeot, 
are  interlocutory  costs  within  Reg.  Gen.  H.  T.  2  Will,  4. 
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the  lessor  of  the  plaintiff  upon  the  judgment  obtained  by        18S9. 
him  in  this  cause. 

The  affidavits,  on  which  this  rule  was  obtained,  stated 
that  the  lessor  of  the  plaintiff  had  obtained  a  verdict  in  the 
ejectment,  but  that,  the  writ  of  possession  sued  out  by  him 
having  been  set  aside  for  irregularity,  with  costs,  the  lessor 
of  the  plaintiff  had  offered  to  deduct  the  costs  of  the  rule 
from  the  said  sum  of  842.,  believing  that  he  was  entitled  to 
set  off  such  interlocutory  costs  against  the  costs  of  the 
cause. 

The  affidavits  in  answer  stated  that,  on  the  hearing  of 
the  rule  before  the  learned  judge,  when  the  lessor  of  the 
plaintiff  prayed  that  the  defendant  might  be  restrained 
from  bringing  an  action,  the  defendant  consented  only  on 
the  consideration  that  the  lessor  of  the  plaintiff  would  pay 
the  costs  of  the  rule.  They  also  stated  that  the  ejectment 
was  tried  at  the  spring  assizes^  1834;  that  the  costs  were 
taxed  in  the  November  of  that  year ;  that  the  writ  of  exe- 
cution sued  out  in  1834  had  not  been  returned;  and  that  a 
writ  of  scire  fecias  had  not  been  issued  to  revive  the  judg- 
ment. 

Waddington  now  shewed  cause.  First,  it  cannot  be 
said  that  the  costs  of  the  rule  are  interlocutory  costs,  so  as 
to  fall  within  rule  93,  Reg.  Gen.  Hil.  T.  2  Will  4.  The 
plaintiff  signed  final  judgment  in  1834;  and  these  are  costs 
upon  a  rule  three  years  afterwards*  2dly.  There  are  no  costs 
due  to  the  lessor  of  the  plaintiff  at  present,  because  he  has 
not  revived  his  judgment  by  sci.  fa.  It  appears  by  2  Tidd^ 
1 103,  9th  ed.  that  the  reason,  why  a  plaintiff  is  put  to  his 
sci.  fa.  after  a  year,  is  that  the  presumption  is,  after  lying  by 
so  long,  that  he  has  released  the  execution,  and  therefore 
the  defendant  is  entitled  to  have  an  opportunity  of  pleading 
to  the  sci.  fa.  that  he  has  been  released.  It  is  impossible 
therefore  to  ascertain  at  present  what  costs  the  lessor  of 
the  plaintiff  is  entitled  to  set  off.  Sdly.  The  payment  of  the 
coats  on  this  rule  was  the  consideration  on  which  the  de- 


locutory  which  are  not  the  costs  of  final  judgment :  i 
ell  ▼.  Harding (b).  [Lord  Denman  C.J.  We  doubt 
ther  the  pressure  of  the  case  against  you  is  od  this  p 
S*  But  it  is  said  that  there  was  a  bargain  as  to  costs.  ' 
however^  is  not  so :  if  it  had  been,  it  would  have  bee 
pressed  in  the  rule :  not  being  so,  it  was  not  a  cone 
precedent:  Doe  v.  Carter (c).  The  usual  practice  in  ju 
chambers  is,  not  to  give  costs.  If  it  was  demanded 
no  action  should  be  brought,  the  learned  judge  may 
thought  it  right  that  it  should  be  upon  the  conditic 
paying  the  costs  of  the  rule ;  Doe  v.Alhop  (d)  shews  t 
the  matter  had  been  discussed,  the  lessor  of  the  fh 
would  have  been  allowed  to  set  off  his  costs.  2.  Wit 
gard  to  the  sci.  fa.,  there  may  have  been  many  matte 
keep  the  judgment  alive,  as  appears  by  2  Tidd,  1 103^9) 
and  it  is  every  day's  practice  to  plead  a  judgment  as  i 
off,  although  it  may  be  more  than  a  year  old.  [Lord 
man  C.  J.  The  difficulty  we  have  is  to  see  how  any 
at  all  are  due  to  you  under  the  circumstances.  CoUrid 
If  we  made  this  rule  absolute  at  this  moment,  could 
acted  upon?]  Perhaps  not;  but  the  same  may  ba  sa 
all  pleas  of  a  judgment  recovered,  of  more  than  a  i 
standing.  The  costs  on  the  judgment  are  a  subsi 
debt,  for  which  an  action  might  be  brought,  \WadJ& 
cited  Mortimer  v.  Pietttot  (e').'] 
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the  judgment  has  expired.    Possibly  if  a  scire  facias  had         1839. 
issued,  it  might  have  been  an  answer  to  the  defendant's 
demand. 


LlTTLEDALE,  WlLLIAMS  and  CoLEKlOGE  Js.  coDCurred.  LoR». 

Rule  discharged. 


In  the  matter  of  Arbitration  between  Brown  and  The 

Croydon  Canal  Company.  .  ^"'^'.t 

'^     "  January  \%th. 

Sir  W.  W.  FOLLETT,  in  Michaelmas  term,  1837,  had      ^j^^^*^^ 
obtained  a  rule,  calling  upon  Samuel  Brown  to  shew  cause  tual  bonds 

why  the  award  made  between  the  above  parties  should  not  submitted  all 
•^  .  '^  matters  m 

be  set  aside  on  the  following  grounds:  1st.  That  the  award  difference  to 
was  not  final,  inasmuch  as  it  determined  only  as  to  the  andSwawaid 
amount  of  debt  due  from  the  Company  to  the  said  S.  Brown  after  reciting 
at  the  time  of  making  the  award,  and  omitted  to  notice  the  ^\q^  awarded 

other  matters  in  difference :  2d.  That  it  was  void  for  uncer-  («»ithoat  stat- 
ing It  to  be  of 
tainty:  3d.  That  the  award  left  it  in  doubt  whether  the  and  concern- 
arbitrators  had  taken  into  account  the  Company's  set-off :  ^ng^l^ep^ 

^     "^  mises)  that  a 

4thly.  That  the  award  did  not  determine  all  the  matters  in  certain  sum 

difference.  ^^b  due  and 

•  omng  from  one 

It  appeared  by  the  affidavits  on  which  the  rule  was  ob«  party  to  the 

tained,  that  by  an  agreement  made  the  l6th  February,  1830,  that  the  award 

between  Brown  and  the  Croydon  Canal  Company,  Brown  ™"''  ^  *"" 

agreed  to  erect  for  the  Company  a  patent  gas  vacuum  en-  made  on  all 

gine,  for  sustaining  the  water  of  the  canal  at  a  certain  level,  J^^]^^^" 

and  to  keep  it  in  repair  for  them  for  fourteen  years,  and  the      9.  It  also 

Company  were  to  pay  him  for  the  engine  300/.,  the  expenses  affidavit  that 

the  claims  of 
one  of  the  parties  consisted  of  items  for  money  due,  and  also  for  prospective  damages,  in 
consequence  of  a  contract  between  the  parties  being  put  an  end  to  by  the  other  side,  but 
as  it  also  appeared  that  each  of  the  claims  was  investigated  before  the  arbitrators : — 
Held,  that  a  general  finding  was  sufficient  that  a  balance  was  due  to  one  of  the  parties. 
3.  Where  on  a  reference  one  of  the  parties  admits  the  claim  of  the  other,  but  seeks 
to  reduce  the  balance  by  a  set-off,  it  is  sufficient  for  the  award  to  state  that  a  sum  is 
owing  to  one  side  or  the  other,  without  further  noticing  the  set-off. 

VOL.  I.  D  D 
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of  erecting  the  engine-house,  and  100/.  per  annum  for  the 
ensuing  fourteen  years,  for  the  expenses  of  working  the 
engine.  Differences  having  arisen  between  the  parties  as  to 
the  right  of  Brown  to  certain  sums  claimed  by  him  as  due 
from  the  Company  under  the  agreement,  and  also  for  certain 
sums  claimed  as  compensation  in  consequence  of  the  Com- 
pany having  put  an  end  to  the  agreement;  and  also  as  to 
certain  sums  which  the  Company  claimed  as  a  set-off;  the 
parties  entered  into  mutual  bonds  of  submission,  on  the 
27th  May,  1837,  of  all  the  said  disputes,  and  all  manner  of 
actions,  suits  and  demands  whatsoever,  to  the  arbitration 
of  certain  lay  arbitrators  therein  named. 

The  claim  of  Brown  amounted  to  5004/.,  and  comprised 

the  following  among  other  items : 

£.    $.  i> 

Five  years'  payment  for  working  the  engine 500  0  0 

Eight  years,  for  the  unexpired  term  of  ditto 800  0  0 

Loss  of  profit  from  sale  of  coke  &c.,  which  might  have 

been  made  during  the  said  term  of  eight  years  .  .  .  680  0  0 
Loss  of  opportunities  of  exhibiting  the  engine,  and  of  trying 

experiments  with  it  (a) 500  0  0 

It  was  then  stated  that  each  of  the  items  in  this  claim  was 
disputed  before  the  arbitrators,  and  that  the  Company  dis- 
puted their  liability  to  pay  more  than  the  sum  of  200/.  to 
Brorvn,  from  which  they  claimed  to  deduct,  by  way  of  set- 
off, the  sums  of  38/.  for  money  paid,  and  30/.  for  loss  arising 
out  of  a  breach  of  the  agreement  on  the  part  of  Brown. 
The  arbitrators,  after  reciting  that  certain  disputes  between 
the  parties,  as  well  as  all  actions,  causes  of  action,  suits, 
controversies,  trespasses,  damages,  and  demands  whatsoever, 
both  at  law  and  in  equity,  or  otherwise  howsoever,  which  at 
any  time  or  times  theretofore  had  been  made  &c.,  had  been 
referred  to  them,  and  having  taken  upon  themselves  the 
burthen  &c.,  and  having  fully  heard  and  considered  all  the 
evidence  produced  by  the  parties,  and  having  investigated 
all  the  accounts  touching  the  matters  in  difference,  awarded 


(a)  Power  to  do  this  was  reserved  to  Brown  by  the  agreement. 
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"  that  there  is  justly  due  and  owing  from  the  said  Company 
to  the  said  S.  Brown,  the  sum  of  515/.  l6».  7d.,  and  we  do 
order  and  award  the  said  Company  to  pay  the  said  sum  of 
515/.  165.  7d.  to  the  said  5.  Brown.'* 

The  affidavits  in  answer  stated,  that  each  of  the  items 
contained  in  Brown's  claim  was  matter  of  discussion  before 
the  arbitrators ;  that,  as  to  the  sum  of  58/.  claimed  by  the 
Company  as  a  set-off,  the  sum  was  allowed  by  Brown; 
that  the  further  claim  of  30/.  was  a  matter  of  discussion 
before  the  arbitrators ;  and  that  the  avowed  object  of  the 
parties  on  each  side  was  to  ascertain  the  final  balance  to  be 
paid  by  the  Company. 


In  re 

Croydon 

Canal 

Company. 


Kelly  and  Petersdorff,  now  shewed  cause.  It  is  difficult 
to  see  on  what  ground  the  present  award  is  objected  to. 
It  is  true  that  there  were  several  distinct  items  discussed 
before  the  arbitrators,  but  it  cannot  be  contended  that  the 
award  should  find  specifically  on  each  item  any  more  than 
on  the  items  of  a  disputed  account.  The  final  balance  was 
all  that  the  arbitrators  had  to  ascertain,  and  that  was  the 
main  object  of  inquiry  before  them.  If  the  final  balance  is 
ascertained,  the  award  is  sufficient;  Piatt  v.  Hall  {a).  It 
may  be  said  that  the  arbitrators  do  not  award  **  of  and  con- 
cerning the  premises ;''  but  such  strictness  is  unnecessary,  if 
it  appears  on  the  face  of  the  award  that  the  arbitrators  have 
taken  all  the  matters  into  their  consideration;  Gray  v. 
Gwermap  (6).  The  test  of  the  goodness  of  an  award  is, 
whether  it  can  be  pleaded  in  bar  to  an  action  brought  for 
any  of  the  matters  in  difference  at  the  time  of  submission  to 
arbitration.  If  that  test  is  applied  here,  it  is  quite  clear  that 
on  such  a  plea  evidence  could  be  produced  to  shew  that 
each  matter  in  difference  was  gone  into  before  the  arbi- 
trators. 


Sir  W.  W.  Follett  and  Fish,  contrd.    The  objection  is 
not  that  the  award  does  not  profess  to  be  "  of  and  concerning 

(a)  2  M.  &  W.  3^1.  (fe)  1  B.  &  Aid.  106. 

D  D  2 
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the  premises/'  which  is  merely  technical,  but  that  the  maia 
object  of  reference,  viz.  the  settling  of  all  disputes,  has 
failed.  Mr.  Brozsm  had  claims  not  only  for  a  debt  due  but 
for  contingent  damages,  and  the  award  only  disposes  of  the 
debt.  It  was  intended  that  the  contract  between  the  parties 
should  be  put  an  end  to,  but  it  is  not.  Suppose  an  action 
on  the  agreement  by  Brown  in  1 844  for  damages  in  respect 
of  the  non-performance  of  the  agreement  by  the  Company, 
subsequent  to  the  time  of  making  the  award,  what  answer 
would  the  award  be  i  ^Littledale  J.  The  submission  is  of 
all  matters  in  difference;  if  the  subject  of  contingent  da- 
mages, on  the  putting  an  end  to  the  agreement,  was  not 
brought  before  the  arbitrators,  it  was  not  a  matter  in  differ- 
ence.] The  affidavits  state  that  the  claim  was  raised,  but 
the  award  does  not  shew  it  to  be  disposed  of.  In  the 
matter  of  Rider  atid  Fisher  (a),  shews  the  necessity,  where 
several  matters  are  referred,  of  awarding  on  each.  The 
present  award  would  be  no  answer  to  an  action  for  after- 
accruing  damages,  or  at  all  events  it  is  uncertain,  and  would 
require  the  production  of  evidence,  which  is  a  burden  the 
referring  party  ought  not  to  have  thrown  upon  him,  as  the 
evidence  in  question  may  be  lost  before  trial.  [Liord  Dfii- 
man  C.  J.  It  must  be  always  a  matter  of  evidence,  whether 
a  certain  matter  was  brought  before  the  arbitrator  or  not. 
Perhaps  it  would  be  better  to  send  this  award  back  to  the 
arbitrators  to  ascertain  whether  they  did  take  the  subject  of 
contingent  damages  into  their  consideration.]  That  course 
cannot  be  acceded  to  by  the  Company.  It  also  appears  by 
the  affidavits  that  the  Company  had  a  set-off  against  Browne 
and  according  to  a  case  decided  in  the  Exchequer  last 
term  (6),  an  award  should  dispose  expressly  of  a  set-off.  It 
is  not  disputed  that  general  words  are  sufficient  in  an  award 
where  they  are  clearly  applicable  to  all  the  matters  referred, 
as  in  Day  v.  Boimin  (c)  and  Dicas  v.  Jay  id);  but,  if  not 


(a)  3  Bing.  New  Gas.  874. 
(6)  Duckworth  v.  Harritoriy  4 
M.  &  W.  432,  in  that  term,  is  an 


autliority  the  other  way. 
(c)  3  Bing.  New  Cas.  219. 
id)  5  Bing.  281. 
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applicable  to  all  the  matters  referred,  the  award  is  bad; 
Gtfde  V.  Boucher  {a). 

Lord  Denman  C.J. — ^This  is  substantially  an  award  of 
all  matters  in  difference.  The  objection  made  to  it  is  raised 
entirely  on  affidavits^  and  as  it  appears  therein  that  all 
the  items  in  Mr.  Brown^s  claim,  some  of  which  were  for 
contingent  damages,  were  brought  before  the  arbitrators,  it 
is  contended  that  by  no  reasonable  intendment  can  the  award 
be  said  to  dispose  of  them,  as  it  only  finds  that  a  debt  is 
due  from  the  Company.  It  is  admitted,  however,  that  a 
specific  finding  on  each  item  is  not  necessary;  and  although 
the  affidavits  on  one  side  state  that  several  distinct  claims 
were  brought  before  the  arbitrators,  it  appears  by  the  affida- 
vits in  answer  that  the  general  balance  in  damages  was  the 
real  object  of  inquiry  by  the  arbitrators.  All  the  claims 
therefore  seem  to  have  been  fused,  as  it  were,  into  one  set 
of  damages,  and  the  result  was  termed  a  debt  due  to  the 
successful  party.  I  do  not  think  such  a  finding  is  improper : 
and  as  to  the  evidence  which  it  may  render  necessary  if  an 
action  be  brought  for  the  same  matters,  that  may  often  be 
the  case  where  several  matters  in  difference  are  referred,  and 
there  is  no  hardship  on  the  Company,  for  Mr.  Brown  would 
be  bound  by  his  bill  of  particulars. 
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LiTTLEDALB  J. — It  is  Very  true  that  the  award  does  not 
state  itself  to  be  made  of  and  concerning  the  premises,  but 
the  later  decisions  shew  that  this  is  unnecessary.  It  ap- 
pears then  that  against  the  sum  allowed  by  the  Company  to 
be  due  to  Brown  they  claimed  a  set-off,  and  it  is  objected 
that  it  does  not  appear  by  the  award  whether  that  set-off 
has  been  allowed;  but  I  think  it  is  sufficient,  where  there 
is  a  pecuniary  claim  on  one  side  and  a  set-off  on  the  other, 
for  the  award  to  state  what  is  the  balance  due  to  either 
party.     It  is  then  objected,  as  one  of  the  claims  is  for  con- 


(ti)  5  Dowl.  P.  C.  17. 
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tingent  damages,  that  the  award  ought  to  have  specified  how 
much  was  due  for  the  debt  then  accrued,  and  how  much  as 
a  compensation  for  the  damages  to  arise  in  futuro.  It  is 
clear  that  in  general  arbitrators  have  no  jurisdiction  over 
prospective  damages,  but,  if  parties  choose  to  refer  such  mat- 
ters, the  award  of  course  is  binding.  Such  was  the  case  here. 
It  no  doubt  would  have  been  more  desirable,  where  such 
claims  are  referred  together  with  claims  for  causes  of  action 
already  accrued,  that  the  arbitrators  should  discriminate  in 
their  award  as  to  the  several  matters,  for  then  it  would 
enable  the  award  to  be  pleaded  in  bar  without  further  diffi- 
(?ulty.  Buty  though  that  is  a  more  convenient  course,  I  do 
not  think  it  is  strictly  necessary,  for  there  must  be  many 
cases  where  it  is  necessary,  on  an  award  being  pleaded,  to 
go  into  evidence^  to  shew  whether  the  particular  matters  in 
dispute  have  been  awarded  upon  or  not.  For  instance^  where 
mere  matters  of  account  have  been  referred,  and  a  subse- 
quent action  is  brought,  it  may  be  shewn  that  a  particular 
item  was  part  of  an  open  account,  not  then  gone  into  before 
the  arbitrators.  I  therefore  think  that  the  award  is  not  bad 
on  this  ground. 


Williams  J. — The  objection  to  the  award  reduces 
itself  to  this,  that,  as  one  of  Brown's  claims  was  for  prospec- 
tive damages,  it  does  not  appear  on  the  face  of  the  award 
that  it  has  been  arbitrated  upon.  But  what  is  there  on  the 
award  to  shew  that  it  has  not  i  And  if  that  be  so,  on  the 
application  of  the  test  which  has  been  suggestedj  and  which 
seems  a  perfectly  good  one,  evidence  might  be  given  to  shew 
that  the  claim  really  had  been  considered. 


Coleridge  J. — ^The  award  cannot  be  said  to  be  void  on 
the  face  of  it,  unless  on  the  ground  that  where  several 
matters  are  referred  the  award  should  state  specifically  the 
finding  on  each.  That  perhaps  would  be  the  most  conve- 
nient course  to  be  adopted  by  the  arbitrators,  because  then 
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the  award  would  form  a  complete  case  as  to  the  transactions 
in  difference  between  the  parties  at  the  time  of  submission 
to  arbitration.     But  no  such  rule  exists.     It  is  said  that 
the  award  applies  only  to  a  debt  due.     But  that  is  a  stricter 
construction  than  the  cases  warrant.    In  Gray  v.  G wen- 
nap  (a\  a  cause  and  all  matters  in  difference  were  referred 
by  an  order  of  nisi  prius,  and  the  arbitrator,  after  reciting  the 
order^  directed  a  verdict  to  be  entered  for  the  plaintiff  with 
2224/.  damages,  without  stating  that  he  made  his  award 
of  and  concerning  the  premises.     It  appeared  by  affidavit 
that,  independently  of  the  action,  the  plaintiff  was  indebted 
to  the  defendant  in  a  sum  of  200/.,  which  was  the  subject 
of  inquiry  before  the  arbitrator,  and  admitted  by  the  plaintiff 
to  be  due,  and  it  was  objected  that  the  arbitrator  had  not 
made  his  award  as  to  all  the  matters  referred  to  him.     The 
Court  however  held  that  the  fair  meaning  of  the  award  was, 
that  the  arbitrator  had  found  the  sum  in  question  to  be  due, 
after  settling  all  the  accounts  between  the  parties.     So  I 
think  in  the  present  case ;  as  several  matters  were  in  differ- 
ence^ and  discussed  before  the  arbitrators,  it  must  be  taken 
for  granted  that  the  arbitrators  have  found  upon  the  whole. 
As  to  the  question  whether  this  award  would  be  a  defence 
on  any  future  occasion,  it  clearly  would  be  so  with  the  use 
of  parol  evidence.     It  is  said  that  a  hardship  is  thereby 
thrown  upon  the  Company,  as  the  evidence  may  be  lost,  but 
that  is  an  objection  which  may  arise  in  every  case. 
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Rule  discharged  with  costs. 


(a)  1  B.  &  Aid.  106. 
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Tkundtty,  AmoR  r.  FeARON. 

Jamuay  17M. 

If  a  person  ASSUMPSIT.  The  declaration  stated  a  special  con- 
hired  on  an  ....  •, 

annual  service  tract,  by  which,  in  consideration  that  the  defendant  would, 

as  clerk,  to        ^^  j^^  j^j     1831,  enter  into  the  service  of  the  defendant  in 

conduct  an  . 

establishment    the  capacity  of  a  clerk  and  manager,  to  superintend  and 

set  UD  a  claim  conduct  a  certain  business  of  the  defendant,  to  wit,  the 
to  be  a  part-  business  of  a  dealer  in  wine  and  spirits,  at  an  establishment 
in  a  respectful  ^^  ^^e   defendant's  in  Bond  Street,  at  a  salary   of  500/. 

?**1"^^*".^.  a  year,  the  defendant  promised  to  retain  and  employ  the 
bona  fide,  u  IS         .     .'     .       .  .         .  .       \. 

sufficient  cause  plamtiff  in  his  service,  m  the  capacity  aforesaid,  for  one 

trdUmiM^him  ^^^^^  y^^^'  Averment,  that  plaintiff  entered  and  conti- 
withoatnotice.  nued  upon  the  service  until  6th  November,  1832,  and  was 

willing  to  have  remained  till  the  end  of  the  current  year; 
when  the  defendant,  on  the  said  6th  November,  suddenly 
put  an  end  to  such  service  and  employ,  and  then  wrong- 
fully dismissed  and  discharged  the  plaintiff  therefrom,  with- 
out any  reasonable  or  probable  cause  whatever. 

Pleas:  1st,  non  assumpsit;  2dly,  that,  at  the  time  of  the 
dismissal  of  the  plaintiff  from  the  service  of  the  defendant, 
the  plaintiff  conducted  himself  in  such  an  improper,  offen- 
sive, disobedient,  and  insolent  manner,  that  the  defendant 
was  forced  and  obliged  to  dismiss  the  plaintiff,  and  could 
not  longer  keep  him  in  his  service ;  without  this  that  the 
defendant  then  wrongfully  dismissed  and  discharged  the 
plaintiff  without  any  reasonable  or  probable  cause,  in  man- 
ner and  form  &c. 

At  the  trial  before  Lord  Denman  C.  J.  at  Guildhall,  at 
the  sittings  after  last  Michaelmas  term,  it  appeared  that 
the  defendant,  Mr.  Fearon,  who  was  a  wine  and  spirit 
merchant  on  Holborn  Hill,  in  1830  had  engaged  the  plain- 
tiff to  manage  a  similar  concern  of  his  in  Bond  Street,  at  a 
salary  of  200/.  per  annum;  and  it  appeared  that  from  time 
to  time  certain  additional  sums  were  given,  which  the 
plaintiff  contended  were  given  him  as  one-fourth  of  the 
profits,  but  which  the  defendant  contended  were  mere  gra- 
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tuities.     The  plaintiff  proved  that  he  was  dismissed  the 
service  on  the  6th  November,  1832.     The  defendant  set 
up,  as  his  ground  for  dismissing  the  plaintiff,  that  he  had 
made  a  claim  to  be  the  defendant's  partner;  and  to  prove 
this  he  called  a  Mr.  Henderson,  who  stated  that  he  was 
sent  for  by  Mr.  Fearon  to  the  Bond  Street  establishment 
OD  Nov.  6,  and  that  he  found  there  the  plaintiff  and  the 
defendant;  and  that  the  defendant  said  to  him  (Henderson), 
**  I  have  sent  for  you  to  come  and  manage  this  business." 
That  the  plaintiff  said  to  the  defendant^  "  Have  you  any 
wbh  to  see  my  solicitor?"     Mr.  Fearon  said  "  No;"  upon 
which  the  plaintiff  said,  "  Then  I  go  on  with  the  business  as 
usual  T*    The  defendant  said,  "  We  will  see  about  that  di- 
rectly;" and  ordered  the  plaintiff  to  quit.    The  plaintiff  said, 
"  When  he  was  satisBed  what  he  required,  he  would  leave." 

Mr.  Jshurst,  solicitor  to  Mr.  Fearon  in  1832,  produced 
the  following  letter  from  the  plaintiff's  solicitor,  written  on 
the  day  after  the  dismissal : — 

"  Sir,  7th  November,  1832. 

**  I  beg  to  give  you  notice,  on  behalf  of  Mr.  John  Amor,  that  be  is 
quite  ready  to  resame  bis  duty  as  a  partner  in  the  bouse  in  Bond  Street; 
and  I  beg  to  be  informed  whether  he  will  be  assaulted  if  be  proceed  to 
do  so,  seeing  that  he  was  forcibly  turned  out  yesterday.  And  I  also 
beg  to  give  you  notice,  that  Mr.  Amor  will  hold  you  responsible  for  any 
damage  or  loss  the  business  may  sustain  by  his  exertions  being  forcibly 
withheld,  and  that  be  will  not  bear  any  part  of  the  expense  occasioned 
by  any  other  party  being  employed  to  execute  those  duties  which  have 
hitherto  devolved  on  himself,  and  which  he  is  still  ready  to  discharge. 
«  H.  JB.  Fearm,  Esq." 

Mr.  Ashurst  also  stated,  that  he  saw  the  plaintiff  on  the 
day  of  the  dismissal,  and  said  to  him,  "  You  claim  to  be  a 
partner,  and  that  puts  an  end  to  your  being  here,  therefore 
you  must  go."  He  also  stated  that  he  had  an  interview 
with  the  plaintiff's  solicitor  on  the  same  day,  and  that  the 
latter  said,  "  You  must  feel  he  is  a  partner;"  when  Ashurst 
said,  ''  No,  he  is  not,  and  I  must  discharge  him/'  It  also 
appeared  that  the  plaintiff  had  filed  his  bill  in  Chancery 
against  the  defendant,  for  an  account  of  the  partnership 
concern,  which  had  been  dismissed. 
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Lord  Denman  C.J.  left  it  to  the  jury  to  say  whether  the 
assertion  of  a  claim  by  a  clerk  to  be  a  partner  was  not  a 
reasonable  cause  for  dismissal ;  and  observed  that,  if  any 
servant  set  up  a  right  to  inspect  his  master's  books,  it 
was  a  claim  so  inconsistent  with  the  relation  of  master  and 
servant,  that  the  master  was  quite  justified  in  putting  an  end 
to  it.  The  jury,  in  conformity  with  this  direction,  found  a 
verdict  for  the  defendant. 

Tkesiger  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  It  is  not  for  the  jury  to  say  what  is  a  reason- 
able cause  for  the  dismissal  of  a  servant.  The  claim  of  the 
plaintiff  to  be  a  partner  was  not  a  justifiable  cause  for  dis- 
missal at  a  moment's  warning,  even  if  it  had  been  made 
much  more  strenuously  than  in  the  present  case.  The 
instance  put  by  his  lordship  to  the  jury  is  not  quite  analo- 
gous^ for  that  is  a  case  of  gross  insubordination,  which  of 
course  would  justify  a  master  in  dismissing  a  servant 
Parke  J.  laid  down  the  law  in  Callo  v.  Brouncker  (a),  as  to 
what  are  justifiable  causes  for  dismissal;  viz.  ''any  moral 
misconduct,  either  pecuniary  or  otherwise^  wilful  disobe- 
dience or  habitual  neglect."  Atkin  v.  Acton  (fi),  Robinson 
V.  Hindman(c),  Spain  y.Arnott{d),  Turner  v.  Robinson  (e), 
and  Ridgway  v.  3'Ae  Hungerford  Market  Company  (J),  sup- 
port this  ruling  of  Parke  J.  But  in  the  present  case  not 
even  disobedience  can  be  alleged  against  the  plaintiff,  for 
he  stated  his  readiness  to  go  on  with  the  business  as  usual. 
It  is  submitted,  therefore,  that  the  defendant  had  no  right 
to  turn  out  the  plaintiff  at  a  moment's  warning  for  asserting 
a  bona  fide  claim  to  be  a  partner,  and  then  to  refuse  pay- 
ment of  his  salary.  [Lord  Denman  C.  J.  That  word  "  then" 
is  very  important;  if  the  defendant  had  dismissed  the  plain- 
tiff, and  then  refused  to  pay  him  his  salary,  it  might  have 
been  different.    But  the  plaintiff  did  not  claim  salary  at  the 


(a)  4C.  &P.  518. 
(6)  4  C.  &  P.  S08. 
(c)  3  £sp.  235. 
Id)  S  Stark.  Ca.  256. 


(0  5  B.  &  Ad.  789;  5.  C.  2  N. 
&  M.  829. 

(/)  3  A.  &E.  171;  5.C.4N. 
&  M.  797.  See  also  BaiUk  t. 
Kell,  4  Biog.  N.  C.  638. 
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time,  but,  it  seems,  filed  a  bill  in  Chancery  as  a  partner,  and 
did  DOt  bring  his  action  for  salary  till  five  years  afterwards.] 

LiiTTLEDALB  J. — In  Collo  V.  Brouncker{a)  the  rule  laid 
dowo  by  my  brother  JPar^e  is  a  very  comprehensive  one 
cind  quite  well  founded,  but  it  does  not  exclude  the  present 
case.     In  all  the  instances  cited  the  relation  of  master  and 
servant  was  recognized  on  both  sides^  but  here  the  plaintiff 
expressly  disclaimed  being  a  servant;  and  although  he  may 
have  done  so  in  respectful  terms,  yet  it  would  be  intolera- 
ble  that  a  servant  should  be  allowed  to  go  round  to  his 
master's  customers  and  represent  himself  as  a  partner,  and 
thereby  produce  incalculable  inconvenience,  without  the 
master  having  the  power  of  dismissing  him  at  once. 

Williams  J. — It  is  objected  that  the  question  of  pro^ 
bable  cause  ought  to  have  been  decided  by  my  lord,  with- 
out any  reference  to  the  jury.  The  cause  in  this  case 
was  a  matter  of  fact,  and  it  was  a  question  for  them  to 
decide  whether  there  had  been  any  disobedience,  and  whe- 
ther the  plaintiff  had  claimed  to  be  a  partner.  The  objec- 
tion, however,  seems  to  be,  that  my  lord  did  lay  down 
the  law  on  the  subject  to  the  jury,  and  that  they  adopted 
it — in  my  opinion  quite  properly.  If  the  jury  thought  that 
the  plaintiff  asserted  his  right  to  be  a  partner,  it  was  a  dis- 
claimer of  the  relation  of  master  and  servant,  which  war- 
ranted the  master  in  dismissing  him. 

Coleridge  J. — The  present  has  nothing  to  do  with  the 
cases  cited,  which  relate  to  the  misconduct  of  servants 
where  the  relation  of  master  and  servant  has  not  been  dis- 
claimed. Here  the  plaintiff  has  assumed  a  character  to- 
tally inconsistent  with  that  of  servant;  and  his  offer  to  go 
on  with  the  business  as  usual,  was  by  no  means  an  offer  to 
go  on  as  clerk,  but  as  a  partner  in  the  business. 
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Rule  refused. 


(a)  4  C.  &  P.  518. 
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sessions  ''with 
all  things 
touching  the 
same;**  and 
the  Q.B. 
quashed  the 
order  of  ses- 


January  17<A.  The  QuEEN  V.  The  Justices  of  Middlesex. 

On  an  appeal      J)r\r\ 

against  a  rate    JJUDKIN,  on  a  former  day  m  this  tenD|  obtained  a  rule 

M'ddl  nisi,  calling  upon  the  defendants  to  enter  continuances  to 

County  Act,  3  the  next  quarter  sessions,  upon  the  appeal  of  the  church- 

the  jus'tices    '  wardens  and  overseers  of  St.  George's,  Hanover  Square, 

confirmed  the   against  a  county  rate,  made  on  the  27th  October,  1836^  and 

rate,  subject  to 

the  opinion  of  to  quash  the  rate. 

the  Court  of  Q.       j|  appeared   by  the   affidavits  on  which   the  rule  was 

B.  on  a  case.  . 

The  certiorari   obtained  that,  on  an  appeal  against  a  county  rate  of  the 

UisSoMtosend  *^^^®  date,  by  St.  George's,  Hanover  Square^  the  Middle- 
up  an  order  of  sex  Quarter  Sessions   confirmed  the  rate,  subject  to  the 

opinion  of  this  Court  upon  a  case  (a),  which  was  drawn  up 
by  the  chairman,  and  which,  after  stating  the  case  and  the 
objections  raised  at  sessions,  concluded  thus :  **  The  Court 
therefore  dismissed  the  appeal,  subject  to  the  opinion  of  the 
sions;  the  ses-  Court  of  Queen's  Bench  on  the  facts  as  above  stated ;  and 

ludf'orfer        *®y  '"""ther  directed  that,  if  that  Court  should  be  of  opinion 
were  applied 

the^le,*but  W  '^^  ™^ "^^  appealed  against 
refused,  as  the  on  the  ground  that  by  the  local  act 
rate  had  not  for  the  county  of  Middlesex,  3 
been  removed    q^^,  4^  ^  ^^.^^  ^ lo^al  and  personal,) 

0"%.^*  Md'  *'  '^  provided  (by  sect.  10)  that  a 

there  was  no      county  rate  shall  not  be  made  un- 

longer  any  less  it  appear  that  three-fourths  of 

appeal  agamst    i[iq  money  received  on  the  last 

'^;  /J!jf  Court  ^jg  i^^yg  jjg^jj  expended,  and  that 

of  Q.  B.  refus-         .  , .        .  V 

ed  to  grant  a     ®"  '"®  making  ot  the  rate  in  ques- 

roandamus  to    tion  three-fourths   had   not   been 

compel  them     expended.    It  appeared  by  the  af- 

to  enter  con-     fi^^^^j^  that,on  the  first  day  of  the 

tinuances,  and 

quash  the  rate, 

first,  because  by  so  doing  the  parties  who  had  been  engaged  in  collecting  the  rate  mi 

be  exposed  to  an  action ;  secondly,  because  the  Court  could  not  compel  the  session 

decide  in  a  particular  way. 

A  subsequent  rate  having  been  made  by  the  Middle^e  ^sessions,  open   to  the  5 
objection,  pending  the  argument  on  the  above  case,  but  agams  rwtiich  00  appeal 
made, — Held,  that,  as  the  objection  was  made  express  matter  for  an  appeal  to  th 
sions,  the  appellants  were  not  entitled  to  have  the  rate  quashed  ou  certiorari,  it 
good  upon  the  face  of  it. 


sessions,  when  the  treasurer  gave 
in  his  account,  three-fourths  of  the 
preceding  rate  had  not  been  ex- 
pended ;  but  on  a  supplemental  ac- 
count given  in  by  him  during  the 
sessions,  and  before  the  rate  was 
made,  he  had  less  than  one-foorth 
remaining  in  hand.  The  Court  of 
Q.  B.  decided  that  the  rate  ought 
to  be  made  according  to  the  state 
of  the  accounts  on  the  first  day  of 
the  sessions. 


The  Queen 

V. 
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that,  under  all  the  circumstances,  the  appellants  were  enti*         1839. 

tied  to  relief  on  one  of  the  objections  (a),  then  that  the  rate 

should  be  altered  and  amended  under  S  Geo.  4,  c.  cvii.  s.l6, 

by  changing  the  date  thereof  from  Oct.  27th  to  Nov.  10th."   Ti^^^^^^^^g^^ 

The  case  was  argued  in  Michaelmas  term  last,  when  the 

Court  decided  that  the  rate  was  bad,  and  ordered  ^'  that  the 

order  of  sessions  made  upon  the  appeal,  &c.  against  a  general 

county  rate,  be  quashed  for  the  insufficiency  thereof."    At 

the  general  sessions  for  the  county,  held  on  the  20th  Dec. 

last,  the  chairman  of  the  sessions  laid  before  the  justices  the 

decision  of  this  Court,  and  stated  that,  inasmuch  as  the  rule 

of  this  Court  did  not  quash  the  said  rate,  the  justices  would 

not  be   inconvenienced   by  the  judgment ;  and  on  motion 

made  on  the  21st  Dec.  following,  to  quash  the  rate,  the 

court  refused  to  grant  such  motion,  the  chairman  declaring 

that  the  appeal  was  no  longer  before  the  court,  and  that 

the  court  had  no  power  to  do  any  thing  in  the  matter. 

The  certiorari,  by  which  the  case  had  been  removed, 
commanded  the  justices  to  send ''all  and  singular  the  said 
orders,  with  all  things  touching  the  same,  as  fully  and  per- 
fectly as  they  have  been  made  by  you,  and  now  remain  in 
your  custody  or  power.*' 

Sir  J.  Campbell  A.  G.  and  Prendergast,  now  shewed 
cause.  This  rule  cannot  be  made  absolute ;  for  the  appel- 
lants, by  their  own  laches,  obtained  a  certiorari  to  remove 
the  order  of  sessions  only,  not  the  rate.  But  by  12  Geo.  2, 
c.29y  s.  18,  in  order  to  give  this  Court  jurisdiction  to  quash 
a  rate,  the  rate  itself  must  be  removed ;  for  that  clause  which 
gives  a  protection  to  parties  who  have  been  employed  in 
the  collection  of  an  illegal  rate,  only  speaks  of  rates  to  be 
quashed  on  certiorari.  If  therefore  this  rule  should  be 
made  absolute,  great  hardship  would  accrue  to  such  parties, 
for,  the  rate  not  being  quashed  on  certiorari,  they  would  be 
all  liable  to  actions.     Again;  the  Court  never  grants  a  man- 

(n)  See  note  (a\  ante,  p.  402. 
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1889.        damus  to  a  court  below  to  give  any  particular  decision^  but 

J^^  ®"'y  ^^  ^^^^  *^nd  determine  when  they  have  jurisdiction. 

v.  By  the  local  act,  3  Geo.  4,  c.  cvii.  s.  l6,  which  gives  an 

The  Jusuces    appeal  to  the  sessions  against  a  rate,  the  Court  is  empow- 
of  Middlesex.    '^'^  o  »  r 

ered  to  quash,  alter  or  amend  the  rate  appealed  against. 
In  the  present  instance  they  have  amended  the  rate,  and 
have  bowed  to  the  authority  of  this  Court.  But  the  fatal 
objection  to  the  rule  is  that,  at  the  time  the  application 
was  made  to  the  sessions,  they  could  not  comply  with  it 
and  quash  the  rate,  as  no  appeal  was  before  them. 

Bodkin  and  Doane,  contr^.     The  question  is^  whether 
the  justices  of  Middlesex,  after  having  prayed  for  the  deci- 
sion of  the  Court,  are  to  be  allowed  to  set  it  at  de6ance. 
\^Coleridge  J.  Supposing  the  difficulty  as  to  entering  con- 
tinuances were  got  over, — had  the  justices  power  to  quash 
the  rate  at  the  time  the  application  was  made,  except  under 
circumstances  in  sect.  14  of  55  Geo.  3,  c.  5 1,  viz.  *'  unless  the 
justices  shall  deem  it  necessary  to  proceed  to  the  making  of 
an  entire  new  rate.*']     That  is  the  provision  of  the  present 
county  act;  but  the  local  act,  3  Geo. 4,  c.  cvii.  s.  l6,  gives 
them  express  power  to  quash,  alter  or  amend  the  rate;  and 
after  the  solemn  decision  of  this  Court,  that  the  rate  was  bad, 
it  was  clearly  the  duty  of  the  Court  below  to  quash  the  rate. 
The  objection,  that  the  rate  itself  was  not  removed,  comes  ill 
from  the  other  side,  as  the  chairman  drew  the  case,  and  the 
certiorari  directed  the  sending  up  all  things  ''relating  to  the 
order/'     As  to  the  want  of  power  in  this  Court  to  dictate 
the  decision  to  a  court  below,  it  must  be  observed  that  the 
justices  who  made  the  rate  in  question  are  in  the  nature  of 
parties  to  the  appeal.     Besides,  this  Court  was  asked  to 
amend  the  rate ;  but  how  could  they  if  the  rate  was  not 
here  ?     The  Court  therefore  may  intend  that  the  rate  was 
removed.     [Lord  Denman  C.  J.  What  protection  is  there 
to  parties  who  have  collected  a  rate  in  obedience  to  an 
order  of  sessions,  which  is   afterwards   quashed?]      The 
12  Geo.  2,  c.  29;  s.  18,  is  quite  large  enough  for  that  pur- 
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ose,  for  it  speaks  of  rates  quashed  on  any  certiorari  brought 
any  of  his  majesty's  Courts  of  record  at  Westminster,  or    xheQuEBK 

<^therwise.  v. 

The  Justices 
of  Middlesex. 

Lord  Denman  C.  J. — I  was  anxious  to  see  whether,  by 
making  this  rule  absolute^  we  should  be  able  to  give  a  pro- 
lection  to  those  parties  who  had  collected  the  rate  in  ques- 
tion ;  but  I  am  clearly  of  opinion  that  sect.  18  of  12  Geo.  % 
c.  £9y  only  extends  to  the  case  of  rates  quashed  by  the  act 
of  the  superior  Court  itself.     If  therefore  we  should  order 
this  mandamus  to  go,  we  should  expose  the  parties  to  an 
action,  which  must  prevent  us  from  making  the  rule  ab- 
solute* 

LiTTLEDALE  J. — We  have  no  right  to  dictate  to  the  ses- 
sions what  judgment  they  ought  to  give.  Perhaps  they 
cannot  conscientiously  quash  the  rate,  and  think  it  ought  to 
be  amended  only. 

Coleridge  J. (a) — We  ought  to  adhere  to  the  esta- 
blished rule,  and  not  interfere  by  mandamus,  when  at  the 
time  the  application  was  made  the  sessions  had  not  the 
power  of  granting  it.  If,  again,  sect.  18  of  12  Geo.  2,  c. 
29y  includes  rates  quashed  at  sessions,  it  appears  to  allude 
only  to  judicial  acts  of  that  Court,  in  which  a  discretion 
mast  necessarily  be  implied.  In  either  view  therefore  this 
Court  has  no  power  to  grant  the  writ. 

Rule  discharged. 

Doane,  upon  a  subsequent  day  in  this  term,  obtained  a 
rule  nisi  for  a  certiorari  to  remove  into  this  Court  the  trea- 
surer's accounts  for  the  county  of  Middlesex,  presented  to 
the  sessions  on  the  l6th  October,  and  the  order  of  sessions 
made  on  the  1st  November  last,  for  making  a  county  rate, 
and  also  the  original  rate  itself. 

(a)  Williams  J.  beiog  a  parishioner  of  St.  George's,  gave  no  opinion. 
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1839.  The  affidavits  set  out   circumstances,  by  which  it  ap- 

-,.     Q  peared  that  the  rate  in  question  was  bad,  for  the  same  rea- 

V.  son  as  the  rate  which  was  discussed  before  the  Court  in 

of  MiDDtESM.  Michaelmas  term  last ;  and  that  payment  of  the  quota  by 

the  parish  of  St.  George,  Hanover  Square,  was  demanded 
on  1st  November  last ;  but  as  the  case  was  then  pending 
for  argument  before  this  Court  as  to  the  validity  of  a  similar 
rate,  the  parish  took  no  notice  of  the  demand.  On  the  21st 
the  quota  due  from  the  parish  was  levied  by  distress. 

By  the  order  of  sessions  and  rate  removed  upon  the  cer- 
tiorari, the  rate  appeared  good  on  the  face  of  it.  The  affi- 
davits in  answer  stated,  that  the  treasurer's  accounts  had 
been  delivered  by  him  to  the  general  quarter  sessions,  held 
on  the  15th  October  last,  and  that  they  had  been  allowed  at 
an  adjournment  of  the  same  sessions  on  the  1st  November 
last,  and  had  not  been  appealed  against. 

Sir  J, Campbell  A.G.  and  Prendergast  shewed  cause  against 
the  rule  (a).  The  ground  on  which  this  rate  is  objected  to 
is,  that  it  was  made  without  three-fourths  of  the  former  rate 
having  been  duly  expended  previous  to  the  new  rate  being 
made.  But  this,  by  the  local  act,  3  Geo,  4,  c.  cvii.  s.  l6,  is 
made  a  special  ground  of  appeal.  The  parties  therefore 
should  have  applied  to  the  sessions,  and  not  have  come  here 
per  saltum.  Where  an  order  of  justices  is  good  on  the  face 
of  it,  but  some  circumstance  is  brought  forward  on  affidavits 
to  shew  that  their  jurisdiction  had  not  accrued,  the  Court 
will  quash  the  order;  but  where,  as  in  the  present  case, 
there  was  clearly  jurisdiction,  and  the  objection  is  brought 
before  the  Court  on  affidavits  as  to  some  matter  of  foct, 
that  is  matter  for  an  appeal  only.  The  General  County 
Rate  Act,  12  Geo.  2,  c.sg,  s.  12,  gives  an  appeal  against  a 
county  rate,  on  the  ground  of  overrating  only ;  but  the  local 
act,  sect.  16,  gives  a  most  extensive  right  of  appeal.  That 
being  the  case,  the  Court  will  not  quash  a  rate  good  on  the 

(a)  Before  Lord  Denman  C.  J.,  LittUdale,  Willianu  and  Coleridge  Js. 
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face  of  it,  upon  a  frivolous  objection :  Rex  v.  The  Mayor  of        1839. 

Gloucester  (a).  ^'^■^/*^^ 

The  Queen 

Doanej  contr^.    The  argument  on  the  clause  in  12  Geo.%  The  Justices 

.  °  .        /  of  Middlesex. 

c29f  confining  the  nght  of  appeal  to  cases  of  overrating,  is 
strong  evidence  in  favour  of  the  present  application;  for  it 
is  clear  that  counties  to  which  that  act  applies  have  no 
mode  of  quashing  rates,  bad  on  other  grounds,  except  by 
certiorari.  As  other  counties  then  have  this  advantage, 
there  is  no  clause  in  the  local  act  to  deprive  Middlesex  of 
the  certiorari  also.  And  although  it  is  true  that  the  present 
rate  might  have  been  appealed  against  to  the  Middlesex 
sessions,  it  vrould  have  been  futile  to  have  done  so,  as  their 
opinion  was  known ;  and  if  they  had  refused  to  grant  a  case, 
no  redress  could  have  been  obtained,  the  rate  being  good 
on  the  face  of  it.  [Coleridge  J.  The  appeal  clause  in  the 
local  act,  3  Geo.  4,  c.  cvii.  s.  1 6,  by  specifying  this  very  ob-- 
jection  which  is  relied  upon  as  a  ground  of  appeal,  implies 
that  that  is  the  proper  mode  of  taking  the  objection  to  it.] 

Lord  Den  MAN  C.J. — As  the  present  rate  is  good  upon 
the  face  of  it,  and  the  objection  relied  upon  is  a  ground 
of  appeal,  which  has  in  fact  been  actually  insisted  on  with 
regard  to  a  previous  rate,  the  rule  must  be  discharged  (6).   ' 

LiTTLEDALE  and  Coleridge  Js.  concurred. 

Rule  discharged, 
(a)  5  T.  R.  346.  (6)  See  note  (a),  an/e,  405. 
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1839. 

Friday^  DoE,  on  the  demise  of  Duncan,  r.  Edwards. 

January  18M.  ' 

Under  the  7      EjECTMENT,  brought  in  November,  1838,  to  recover 

Geo,  4  c  57  . 

s.  76,  and  1  &  premises  which  had  been  held  by  the  defendant  as  tenant 

^  'a^''  u  ^^^1  ^^^^  y^^^  ^^  y^^^  ^^  ^^  plaintiff.     On  the  part  of  the  plain- 

o«  ivO,  xnc  seal     ,  , 

of  the  Insolv-    tiff  a  six  months'  notice  to  quit  was  put  in,  dated  March  24 

eni  Debtors'     ^f  ^j^^j  rpj^^  defendant  endeavoured  to  shew  that  the 

Court  proves  ^ 

itself.  tenancy  commenced  at  Christmas,  and  that  consequently  the 

notice  given  was  invalid.  To  prove  a  Michaelmas  holding, 
the  plaintiff  produced  a  copy  of  the  schedule  filed  by  the 
defendant  in  the  Insolvent  Court,  in  1837,  and  containing 
certain  admissions  as  to  the  time  when  his  rent  became  pay- 
able. The  document  purported  to  bear  the  seal  of  that 
Court.  An  objection  that  the  seal  of  the  Court  should  have 
been  proved,  was  overruled,  and  the  plaintiff  obtained  a 
verdict. 

Neak  now  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  of  the  defendant's  schedule  had  been  improperly 
received.  The  7  Geo,  4,  c.  57,  s.  76,  says,  **  that  a  copy  of 
such  petition,  schedule,  order,  and  other  proceedings,  pur- 
porting to  be  signed  by  the  officer  in  whose  custody  the 
same  shall  be,  or  his  deputy,  certifying  the  same  to  be  a 
true  copy  of  such  petition,  schedule,  order  or  other  pro- 
ceeding, and  sealed  with  the  seal  of  the  said  Court,  shall  at 
all  times  be  admitted  in  all  courts  whatever,  and  before 
commissioners  of  bankrupt  and  justices  of  the  peace,  as 
sufficient  evidence  of  the  same,  without  any  proof  whatever 
given  of  the  same,  further  than  that  the  same  is  sealed  with 
the  seal  of  the  said  Court  as  aforesaid."  Although  this  pro- 
vision dispenses  with  all  other  proof,  it  requires  that  the 
seal  itself  should  be  proved  to  be  the  seal  of  the  Court. 
This  construction  is  borne  out  by  the  1  Sc  2  Vict.  c.  110, 
s.  105,  w  hich  incorporates  the  provision  cited  from  the  76th 
section  of  the  7  Geo,  4,  c.  57,  but  omits  the  words  at  the 
end  of  it,  **  further  than  that  the  same  is  sealed  with  the 
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seal  of  the  said  Court  as  aforesaid/'  for  the  purpose  of  dis- 
pensing with  the  proof  requisite  to  the  authentication  of 
documents  under  the  former  act. 

Lord  Dbnman  C.  J. — When  a  court  is  constituted  by 
act  of  parliament^  and  has  a  seal  given  it,  we  do  not  call 
upon  an  oflBcer  of  that  court  to  prove  the  seal,  but  are 
bound  to  take  judicial  notice  of  it. 
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1839. 


V. 

Edwards. 


LiTTLEDALE  and  Williams  Js.  concurred. 

Coleridge  J. — The  7  Geo.  4,  c.  57,  by  the  words 
"  without  any  proof  given  of  the  same  further  than  that  the 
same  is  sealed  with  the  seal  of  the  said  Court,"  does  not 
mean  that  the  seal  is  the  only  thing  necessary  to  be  proved, 
but  that  the  seal  shall  itself  be  the  instrument  of  proof. 

Rule  refused. 


The  Queen  v.  The  Inhabitants  of  Sxoo umber.  Satta-day, 

.y  January  \9th, 

UPON  an  appeal  against  an  order  of  justices,  dated  the  By  an  order  of 
4th  September,  1837,  for  the  removal  of  Sarah  Stafford,  ^^^^l^l^^ 
wife  of  George  Stafford,  a  prisoner  conlSned  in  Bristol  gaol,  wife  of  a'pri- 
and  her  five  children,  from  the  parish  of  Bedminster,  in  fn"Bri«ol  ead 
the  city  of  Bristol,  to  Stogumber,  in  the  county  of  Somer-  for  debt,  for 
set,  the  Bristol  Quarter  Sessions  confirmed  the  order,  sub-  p*,ring  oo'Nov. 

ject  to  the  opinion  of  the  Court  on  the  following  case: —     21st,  was  re- 

moved  from 
George  Stafford,  the   husband  of  Sarah  and  father  of  the  parish 

SaraKs  five  children,  was  proved  to  be  settled  by  birth  in  "^^J^^-,^^^ 

the  parish  of  Stogumber,  and  that  he  had  lawfully  married  her  husband, 

the  pauper  Sarah,  and  that  the  five  children  were  the  issue  ^^^  Morwas 

of  SQcfa  marriage.    Sarah  and  her  five  children  had  become  situated,  to  ^ 

chargeable  to  the  parish  of  Bedminster  at  the  date  of  the  settlement  pa- 
rish.   During 
the  imprisonment  she  had  liberty  to  visit  her  hasband: — ^Held,  that  the  order  of  removal 
was  bad,  as  a  separation  of  man  and  wife. 

E  e  2 
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order,  at  which  time  the  said  George  Stafford  was  confined 
in  Bristol  gaol,  which  is  situated  in  the  parish  of  Bedmin- 
y^  ster,  in  execution  for  1 IZ.  and  upwards,   under  the  pro- 

Inhabitants  of  visions  of  the  Bristol  Court  of  Requests  Act,  for  100  days, 

Stocumber.        ...  -_ 

which  expired  on  the  21st  of  November,  1837*  At  the 
expiration  of  the  said  100  days,  George  Stafford  was  regu- 
larly discharged,  and  returned  to  his  house  in  Bedminster, 
to  his  wife  and  family,  he  being  the  tenant  of  such  house 
for  the  last  fifteen  years,  and  supported  his  wife  and  family 
there  by  his  labour  as  a  sawyer,  and  which  he  has  continued 
to  do  since  his  discharge  from  prison  and  return  to  them. 
During  the  imprisonment  of  George  Stafford^  his  wife  was 
at  liberty,  at  the  times  and  in  the  manner  which  the  rules 
of  the  prison  permitted,  to  visit  her  husband. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances,  the  order  for  the  removal  of  Sarah 
Stafford  and  her  five  children  from  Bedminster  to  Stogum- 
ber,  is  a  good  and  valid  order.  If  the  Court  should  be  of 
that  opinion,  the  order  is  to  be  confirmed ;  but  if  other- 
wise, quashed. 

Jar  dine  and  Butt  now  supported  the  order  of  sessions. 
There  is  no  doubt  on  the  general  principle  of  law,  that  an 
order  of  removal  of  the  wife  without  the  husband,  is  bad, 
because  it  is  against  the  policy  of  the  law  that  man  and 
wife  should  be  separated;  St. Michael  in  Bath  v.  Nunny{a)\ 
and  because  it  is  presumed  that  whilst  the  husband  lives 
he  is  capable  of  supporting  his  wife.  But  these  principles 
do  not  apply  in  the  present  case,  for  the  husband  and  wife 
were  already  separated ;  and  although  it  is  true  that  a  spe- 
cies of  consortium  might  exist,  it  was  of  the  most  limited  na- 
ture. The  52  Geo,  3,  c.  l60,  s.  3,  which  enables  the  parish 
in  which  a  gaol  is  situated  to  obtain  a  suspended  order  for  the 
removal  of  any  pauper  in  custody,  applies  only  to  prisoners 
ill  custody  on  mesne  process.  Besides,  in  the  present 
case  the  wife  only  was  chargeable,  for  Bristol   being  a 

(a)  1  Str.  544. 
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county  gaol,  the  prisoners  within  it  are  supported  by  the         idS9. 

county  at  large,  and  not  by  the  parish :  a  suspended  order    .J'^^T^^ 

,         ;  ^/,  ,       -^  '^  ,.  T      T^  The  Queen 

therefore  would    not   have   been  applicable.      In  Rex  v.  v. 

Ulham  (a)  it  was  held  that  the  removal  of  the  wife  of  a  I"^»a^i^«"ts  of 
Scotchman,  who  had  no  settlement  in  England,  to  her  set- 
tlement parish,  was  good.  If  this  order  be  invalid  on  tlie 
ground  of  its  separating  man  and  wife,  then  it  follows  that 
the  wife  of  a  felon  sentenced  to  imprisonment  for  years,  or 
of  a  debtor  who  refuses  to  take  the  benefit  of  the  Insolvent 
Debtors*  Act,  is  irremovable.  [Coleridge  J.  Could  the 
wife  be  charged  as  a  vagrant  for  returning,  after  her  hus- 
band came  out  of  gaol  f  ]  Perhaps  she  might,  although  an 
order  to  remove  her  then,  without  her  husband,  would  be 
bad.  But  it  may  be  intended  that  the  wife  was  removed 
with  the  consent  of  her  husband,  for  nothing  is  to  be  pre- 
sumed against  an  order.  In  St,  Michael  in  Bath  v. 
Nanny  (ft),  the  residence  of  the  husband  in  the  parish  to 
which  the  wife  was  removed  was  presumed  by  the  Court. 
So  in  Rex  v.  Stockton  (c)  the  same  point  was  presumed  by 
the  Court.  In  Rex  v.  Tibbenham  (d)  the  Court  held,  that 
an  order  removing  a  married,  woman  whose  husband  had 
left  her,  and  who  was  pregnant  with  a  bastard  child,  was 
good. 

Erie,  contra.  The  cases,  referred  to,  of  a  felon  convict 
and  of  a  debtor  imprisoned  for  a  long  course  of  years, 
might  require  consideration;  but  there  is  nothing  in  the 
circumstances  of  the  present  case  to  take  it  out  of  the 
general  principle  of  the  law,  which  forbids  the  separation 
of  man  and  wife.  The  49  Geo,  3,  c.  124,  which  enables 
the  justices  to  grant  suspended  orders  in  certain  cases, 
strongly  illustrates  this  principle;  for  the  preamble  of 
sect  3  is, ''  in  order  to  avoid  any  pretence  of  forcibly  sepa- 
rating husband  and  wife,  be  it  enacted,  &c."^ 

But  it  is  said  that  the  Court  may  presume  that  the  hUs- 

(fl)  5  East,  113.  (c)  5  B.  &  Ad.  546;  5.  C.  2  N, 

(6)   1  Sir.  544.  &  M.  353. 

{d)  9  East,  388. 
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1839.        band  gitet  bis  conseot  for  tbe  wife's  nmioft],  and  Rex  v. 

y^^      Eliham  (n)  is  cited.    IColeri^e  J.  Tbera  the  order  sUted 

p,  the  consent  of  tbe  busband.]     And  in  Rex  v.  Leed$  (6), 

^sSroouMBB  ^^  ^^^^  ^*«  "°^®  ^^^  "^^  ^  ^^*  ^»  ^*  **»  ■•  ^^'  enabling 

tbe  justices  to  remove  a  Scotcbman,  with  no  settlement  in 

England,  and  his  family,  to  Scotland,  it  was  held  that,  even 
with  tbe  consent  of  tbe  busband,  bis  wife  could  not  be 
removed  to  her  maiden  settlement  It  is  true  that  in  Rex 
V.  SiocJUon  (c),  and  in  other  cases  there  cited,  wives  have 
been  removed,  and  the  orders  have  been  silent  as  to  the 
busband;  but  in  such  cases  this  Court  supported  tbe  order, 
on  the  ground  that  it  would  not  intend  that  the  husband  and 
wife  were  living  in  the  same  parish.  But  here  it  is  quite 
clear  that  tbe  wife  bad  the  opportunity  daily  of  seeing  her 
husband,  and  of  living  entirely  under  bis  control.  Secondly, 
if  the  wife  could  be  removed  at  all,  tbe  husband  should 
have  been  removed  too ;  for  otherwise  the  difficult  sug- 
gested by  the  Court  arises;  the  wife  being  removed,  would 
commit  a  breach  of  duty  in  returning,  and  yet  the  hnsband, 
when  he  got  out  of  gaol,  might  be  able  to  support  himself 
and  family  in  the  removing  parish. 

Lord  Denman  C.J. — It  is  clear  in  this  case  that  the 
parties  were  residing  in  the  same  parish,  and  that  there 
might  have  been  a  coMortium  between  them,  which  it  ii 
the  policy  of  the  law  not  to  interrupt.  No  consent  on  die 
part  of  the  husband,  nor  any  thing  equivalent  to  it,  appears 
on  the  face  of  the  case. 

LiTTLEDALE,  WiLLiAMs  and  CoLBRiDOE  Js.  concurrcd. 

Order  of  Sessions  quashed. 

(a)  5  East,  113.  (c)  5  B.  &  Ad.  5i6;  S.C.%V 

lb)  4  B.  &  Aid.  498.  M.  353. 
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18S9. 

The  Queen  v.  Read.  Saturday, 

January  19th, 

jlRENDERGAS1\  in  Easter  term  last,  had  obtaiDed  a  Ad  order  of 

rule  nisi  to  quash  the  followiucr  order  of  sessions,  which  fi*»*^»^"»  ™**|^ 

*  °  '  upon  the  oath 

had  been  brought  up  on  certiorari : —  of  the  mother, 

and  upon  evi- 

"  Whereas  the  several  parishes  and  places  comprised  in  the  Ipswich  dence  in  cor- 

Union,  in  the  county  of  Suffolk,  are  situate  within  the  town  and  borough  roboration 
of  Ipswich;  and  whereas  application  was  made  to  the  last  General  thereof, with- 
Quarter  Sessions  of  the  peace,  &c.  by  the  guardians  of  the  poor  of  the  ?"i^  ^.c'^A  *  ^ 
said  Union,  concerning  a  male  bastard  child,  of  which  Afaria  Hare,  material  pai^ 
single  woman,  was  then  lately  delivered,  and  which  had  then  lately  be-  ticolar,  is  bad. 
come  chargeable  to  the  parish  of  St.  Clement,  one  of  the  said  parishes 
comprised  in  the  said  Union,"  &c.  &c.    "  Upon  due  examination  of  the 
cause  end  circumstances  of  the  premises,  as  well  upon  the  oath  of  the 
said  Maria  Hare  as  upon  evidence  in  corroboration  thereof,  in  the  pre- 
sence of  the  said  WilUam  Read,  it  is  adjured,"  &c. 

O^Malley  now  shewed  cause.  It  is  objected,  amongst 
other  things  {a\  that  the  order  does  not  state  the  mother  to 
have  been  corroborated  in  any  material  particular ;  but  the 
objection  is  frivolous.  The  sessions  decided  not  only  upon 
evidence  of  the  mother,  but  upon  evidence  in  corrobora- 
tion. ^  The  evidence  in  corroboration  must  have  been  of 
some  materia]  particular,  or  it  could  not  corroborate  the 
evidence  of  the  mother.  If  it  was  of  some  immaterial  par- 
ticular, it  might  weaken  the  evidence,  but  could  not  carry 
it  further.  Supposing  even  the  terms  used  to  be  equivocal, 
the  Court  will  presume  every  thing  in  favour  of  an  order : 
Rex  v.  Aire  and  Colder  Navigation  (6),  Rex  v.  Cornish  (c). 
[^Coleridge  J.  You  must  contend  then  that  the  words  '^  ma- 
terial particular"  are  idle.  Suppose  some  part  of  the  evi- 
dence of  the  woman  was  as  to  her  good  character,  and  that 
was    corroborated, — would    that    be    sufficient?]      That 

(a)  It  was  objected  to  the  order  rected  to  be  made  to  St.  Clement's, 

that  the  application  should  have  as  the  child  was  not  chargeable  to 

been  made  by  the  overseers  of  St.  the  Union ;  but  the  Court  gave  no 

Clement,  and  not  by  the  guardians  opinion  on  these  points, 

of  the  Union,  (see  Regina  v.Jamet,  (6)  2  T.  R.  666. 

poit,  p.  422,)  or  that,  at  all  events,  (c)  2  B.  &  Ad.  502. 
the  payment  should  have  been  di* 
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would  be  a  forced  construction.     Evidence  as  to  her  cha- 
'tT'^q^       racter  would  be  irrelevant ;  and  this  Court  should  not  pre- 
V.  sume  that  the  sessions  entertained  an  immaterial  issue. 


Read. 


Lord  Dbnman  C.  J. — If  this  case  were  doubtful,  we 
might  intend  on  the  most  favourable  side;  but  there  is 
clearly  an  omission  of  a  particular,  without  which  the  ses- 
sions had  no  jurisdiction.  In  Rex  v.  The  Aire  and  Colder 
Navigation  {a),  it  was  stated  in  the  case  that  the  rate  was  duly 
made ;  upon  which  the  presumption  proceeded  that  the  ses- 
sions did  not  mean  to  raise  any  question  about  its  publication. 

LiTTLEDALB  J. — ^Thc  word  **  material**  is  the  very  es- 
sence of  the  jurisdiction,  and  that  which  chiefly  distinguishes 
the  new  section  from  the  old  law. 

Williams  and  Coleridge  Js.  concurred. 

Rule  absolute  to  quash  the  order  of  sessions, 
(a)  3  T.  R.  666, 


The  Queen  v.  The  Inhabitants  of  Stafford  (a). 
The  Queen  v.  The  Inhabitants  of  Costock. 

child^nabove  ^^  appeal  to  the  Midsummer  quarter  sessions,  1838,  for 
seven  years  of  the  West  Riding  of  Yorkshire,  against  an  order  for  the 
^c'een  of  a      removal  of  John  Blackbourne  and   two  other  children  of 

woman  who      John  Blackbourne  deceased,  by  Ann  his  wife,  from  the  town- 
has  niarned 
again^ifchai^e-  ship  of  Maltby,  in  the  said   Riding,  to  the  township  of 

able  10  the  Stafford,  in  the  county  of  Stafford  ;  the  sessions  confirmed 
parish  where  "^  . 

thev  reside  the  order  as  to  the  two  elder  children  (the  youngest  child 
iher  andV™^  being  withiu  the  age  of  nurture),  subject  to  the  opinion  of 
ther-in-law        this  Court  on  the  following  case : 

may  be 

their  late  fa-  (^)  ^^^  ^^^  ^^  following  case,  mediate  interest,  have  been  in- 
ther's  settle-       decided  in  Trinity  term,  June  1,     serted  here. 

ment  parish,       1839,  being  upon  subjects  of  im- 

notwithstand- 

ing  4&  5  WUL  4,  c.  76,  s.  57. 

2.  No  objection,  which  is  not  stated  in  the  grounds  of  appeal,  can  be  taken,  either  at 
sessions  or  in  this  Court,  to  an  order  of  removal,  although  such  objection  appear  on  the 
face  of  the  case  sent  up  from  the  sessions. 
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Ann  Ford,  the  mother  of  the  three  children  named  in  the         i8S9. 
yrder,  is  now  the  wife  of  James  Ford,  to  whom  she  was      ^^^/^^ 
siarried  in  October,  1836,     Her  late  husband,  who  died  in  9. 

1834,  was  settled  in  Staflford.     The  question  is,  whether  Inhabitants  of 
the  two  elder  children  of  John  Blakboume,  both  of  whom, 
at  the  time  of  making  the  order,  were  above  the  age  of 
seven  years,  and  have  gained  no  settlement  in  their  own 
right,  are  removeable  from  Maltby  to  Stafford,  their  late 
father's  settlement,  James  Ford,  their  stepfather   (whose 
settlement  is  in  Maltby),  having  run  away  and  left  his  wife 
and  her  aforesaid  children  chargeable  to  the  township  of 
Maltby.     If  the  Court  should  be  of  opinion  that  the  chil- 
dren are  so  removeable,  the  original  order  and  order  of 
sessions  to  stand,  otherwise  both  orders  to  be  quashed. 

J.  Ingham  and  Pashley,  in  support  of  the  order  of  ses- 
sions. The  only  question  in  this  case  is,  whether  the 
paupers,  who  are  above  the  age  of  seven  years,  are  remove- 
able  from  Maltby,  the  place  of  their  stepfather's  settlement, 
to  Stafford,  the  place  of  their  deceased  father's  settlement. 
The  4  8c  5  Will.  4,  c.  76,  8. 51,  says,  *'  that  every  man  who, 
from  and  after  the  passing  of  this  act,  shall  marry  a  woman 
having  a  child  or  children  at  the  time  of  such  marriage, 
whether  such  child  or  children  be  legitimate  or  illegitimate, 
shall  be  liable  to  maintain  such  child  or  children  as  part  of 
his  family,  and  shall  be  chargeable  with  all  relief,  or  the 
cost  price  thereof,  granted  to  or  on  account  of  such  children, 
until  such  child  or  children  shall  respectively  attain  the  age 
of  sixteen,  or  until  the  death  of  the  mother  of  such  child  or 
children ;  and  such  child  or  children  shall,  for  the  purposes 
of  this  act,  be  deemed  a  part  of  such  husband's  family  ac- 
cordingly.*' In  Rex  V.  Walihamstow{a),  the  Court  decided 
that  such  children  do  not  acquire  the  settlement  of  the  step- 
father; and  Coleridge  J.  observed,  "  the  object  of  the  legis- 
lature appears  to  be,  not  so  much  to  keep  the  children  with 
the  mother,  as  to  make  the  second  husband  defray  the  ex- 

(fl)  6  A.  &  E.  SOl ;  S.  C.  1  N.  &  P.  460. 
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1839.        pense  of  the  maintenance,  and  for  that  pnrpose  the  children  m 

,^^Z^^      are  declared  part  of  his  family."     In  Regina  v.  fVendron (a),^ 

v.  the  Court  Ment  a  step  farther,  and  decided  that  the  settle — 

Inhabitanu  of  ^^1,1  Qf  ^q  illeiiitimate  child,  whose  mother  subsequently^ 
Stafford.  ®  '  . 

married,  was  not  even  suspended,  and  that  it  was  properly*^ 

removed  to  its  birth  settlement.  Lord  Denman  C.J.  saying,^ 

that  the  section  just  cited  was  framed  "  with  a  view  rathecs 

to  relief  than  settlement."    There  is  nothing,  therefore,  itKa 

the  new  Poor  Law  Act  to  affect  the  settlement  of  th 

paupers,  so  that,  being  both  above  the  age  of  nurture,  they;^ 

were  rightly  removed  to  the  settlement  of  their  deceased 

father,  notwithstanding  the  new  liability  thrown  by  the  act 

on  the  stepAither  to  pay  for  their  maintenance. 

Sir  G.  Lewin  and  Dundas,  contrsl.  Rex  v.  Wahham- 
stow  (6)  and  Regiua  v.  Wxndron  (a)  have  decided  that  the 
settlement  of  the  children  in  question  is  not  affected  by  the 
recent  act,  and  leave  the  question  untouched  of  their  re- 
moveability  from  the  stepfather's  parish.  And  it  is  to  be 
observed,  that  in  the  former  case  the  order  of  removal  adju- 
dicated that  the  stepfather's  parish  was  the  place  of  the 
children's  settlement,  and  was  bad  on  that  account,  though 
it  might  have  been  sustained,  if  it  had  not  so  adjudicated; 
and  in  the  latter  case  the  removal  was  made  by  a  third 
parish,  in  which  at  all  events  the  child  had  no  claim  to 
remain,  to  the  place  of  the  birth  settlement.  It  does  not 
follow,  because  such  removal  was  prim&  fi^ie  right,  that 
the  birth  parish  might  not  have  removed  the  children  to  the 
stepfather's  parish.  Here,  the  question  is  raised  between 
the  immediate  parishes  of  the  deceased  father  and  of  the 
stepfather.  By  section  71f  a  bastard  child  is  to  follow 
the  settlement  of  its  mother,  until  such  child  rfiall  attain  the 
age  of  sixteen.  That  may  serve  as  a  guide  as  to  what  is 
to  be  done  with  these  legitimate  children  under  the  same 
age.     It  is  undoubtedly  a  great  evil  that  they  should  be 

(a)  7  A.  &  £.  819;  S.  C.  3  N.  (h)  6  A.  &  E.  301;  S.  C.  1  N. 
&  P.  62.  &  P.  460. 
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separated  from  the  mother,  and  the  Court  will  therefore,  if        1839. 
It  can  do  so,  intend  that  the  legislature  had  for  one  of  its      ^^^>^^^ 
objects,  in  making  them  part  of  the  stepfather's  family^  i,. 

that  they  should  be  maintained  until  sixteen  together  with  Inhabitants  of 
her.  If  he  be  of  ability  to  maintain  them,  surely  they  cannot 
be  removed.  In  this  case  he  has  absconded;  but  the  mother 
is  left  behind,  and  it  will  hardly  be  contended  that  they  are 
to  be  shifted  backwards  and  forwards  accordingly  as  be 
may  for  the  time  being  be  possessed,  or  not,  of  the  ability 
to  maintain  them.  In  Lang  v.  Spicer  {a),  Lord  Abinger 
C.  B.  appears  to  have  thought  that  in  a  case  like  the  pre- 
sent the  children  would  of  course  be  maintained  in  the 
stepfather's  parish,  for,  in  considering  the  liability  of  a 
husband  to  support  his  wife's  illegitimate  child,  bom  before 
the  marriage,  he  says,  **  There  is  no  reason  why  we  should 
speculate  on  what  would  be  the  situation  or  claims  of  the 
parties,  if  the  husband  were  incompetent  to  maintain  the 
child :  the  effect  of  that  would  undoubtedly  be,  under  this 
act,  to  bring  the  burden  of  himself,  and  all  his  family,  upon 
the  parish." 

In  The  Queen  v.  Costock,  which  the  Court  desired  to    The  Qubbn 
bear  argued  at  the  same  time,  the  same  point  was  raised.  .y*        ^ 

On  appeal  to  the  Michaelmas  quarter  sessions,  1838,  Costock. 
for  the  county  of  Nottingham,  against  an  order  for  the 
removal  of  Lucy  and  Joseph  Dexier,  from  the  parish  of 
Radford  to  the  parish  of  Costock,  both  in  the  said  county  of 
Nottingham,  the  sessions  confirmed  the  order,  subject  to 
tbe  opinion  of  this  Court  on  the  following  case : 

The  paupers,  Lucy  Dexier,  aged  eight  years,  and  Joseph 
Dexier,  aged  six  years,  are  the  legitimate  children  of  Jo* 
seph  Dexter  and  Susannah  his  wife.  In  September,  1834, 
Joseph  Dexier  died,  being  at  the  time  of  his  death  lawfully 
settled  in  the  appellant  parish  of  Costock.  In  August, 
1836,  Susannah,  his  widow,  was  married  to  William  Mar^ 
ville,  who  is  lawfully  settled  in  the  respondent  parish  of 

(a)  1  M.  &  W.  129. 
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18S9.         Radford,  and  at  the  time  of  the  making  of  the  order  ap- 
^^^^'^^^      pealed  against,  her  two  children,  the  paupers,  were  residing 
i;.  with  her,  in  the  workhouse  of  the  respondent  parish  o 

Inhabitants  of  Radford,  and  actually  chargeable  in  the  respondent  parish. 

The  grounds  of  appeal,  as  stated  in  the  notice,  were  as 
follows :  ''  The  parish  of  Costock  appeals  against  the  re- 
moval of  Lucy  and  Joseph   Dexter,  from   the   parish  o 
Radford,  because  the  4  &  5  IVilL  4,  c.  76,  s.  57,  enacts,, 
that  every  man  who  shall  marry  a  woman  having  a  child  on 
children,  shall  be  liable  to  maintain  such  child  or  children, 
as  a  part  of  bis  family.     Nor  in  the  case  of  the  stepfather 
of  these  children  is  there  sufficient  evidence  that  he  is  un- 
able to  maintain  them  without  the  assistance  of  his  parish, 
until  and  only  so  long  as  he  is  receiving  relief  in  the  work- 
house.    The  parish  of  Costock  does  not  deny  the  settle- 
ment of  these  children,  but  only  their  liability  for  their 
support,  so  long  as  they  are  under  the  age  of  sixteen  and 
their  mother  shall  continue  the  wife  of  William  MarvilleJ' 
No  evidence  was  offered  on  either  side  as  to  the  circum- 
stances of  William  Marville.    If  the  Court  shall  be  of 
opinion  that  the  paupers  were  not  removable  for  the  reasons 
stated  in  the  notice,  the  order  of  sessions  to  be  quashed. 
If  the  Court  shall  be  of  the  contrary  opinion,  the  order  of 
sessions  to  be  confirmed. 

N.  R.  Clarke  and  Witdman,  in  support  of  the  order  of  ses- 
sions. The  only  material  difference  between  the  preceding 
and  the  present  case  is,  that  here  one  of  the  children  was 
within  the  age  of  nurture ;  but  as  that  point  was  not  raised 
in  the  statement  of  the  grounds  of  appeal,  it  cannot  be 
relied  on  now ;  Rex  v.  Withernwick  (a).  It  may  be  said 
that  this  Court  is  bound  to  notice  a  defect  apparent  on  the 
face  of  the  order  of  removal,  although  the  sessions  could 
not:  the  same  argument,  however,  was  urged  ineffectually 
in  the  case  just  cited.     Rex  v.  Bromyard  (Jb),  and  Rex  v. 

(a)  6  A.  &  E.  273;  S.  C.  1  N.         (5)  8  B.  &  C.  240;  5.C.  2  M. 
&  P.  423.  &  R.  280. 
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Boultbee{a)t  are   authorities  for  the  same   practice   with 

respect  to  defects  apparent  on  the  face  of  a  poor  rate  and 

a  conviction.  v. 

Inhabitants  of 

COSTOCK. 

IVhitehur&t  and  Wil/more,  contr^.     Here  it  appears,  from 
the  case  stated  by  the  sessions,  that  one  of  the  children 
was  within  the  age  of  nurture;  so  that  this  Court  has  juris- 
diction given  to  it,  and  the  sessions  also  might  have  enter- 
tained the  question.     Although  the  new  act  may  not  have 
contemplated  any  direct  interference  in  the  relations  between 
parish  and  parish  with  respect  to  the  subject  under  discus- 
sion, yet  it  clearly  intended  that  infants  should  not  be  se- 
parated from  the  mother.     The  former  husband  may  have 
had  DO  settlement  at  all;  or,  in  the  case  of  illegitimate 
children,  they  may  have  each  had  a  different  birth  set- 
tlement.    Are  they  then  to  be  scattered  in  different  pa- 
rishes when  the  stepfather  is  unable  to  maintain  them,  and 
collected  again  as  soon  as  he  is  of  ability  i     By  common 
law  a  father  has  a  right  to  the  custody  of  his  children,  and 
by  this  statute  these  children  become  part  of  the  family  of 
the  stepfather.     [Patteson  J.  They  are  so  for  the  purposes 
of  this  act,  but  it  does  not  appear  that  nurture  is  one  of 
its  purposes.]     He  is  to  maintain  them,  and  maintenance 
is  one  of  its  purposes.     The  13  &  14  Car,  2,  c.  12,  does 
not  apply  to  make  an  infant  removeable  without  reference 
to  its  parents,  for  an  infant  in  itself  cannot  be  deemed 
**  a  native,  householder,  sojourner,  apprentice,  or  servant." 
The  law  has  given  children  the  settlement  of  their  father, 
and  on  his  death  that  of  the  mother,  to  prevent  the  evils  of 
their  removal  from  parental  care.     The  57  th  section  does 
not  simply  enact  that  the  stepfather  shall  be  liable  to  main- 
tain  these  children,  but  adds  "  as  a  part  of  his  family," 
which  is  something  more.     He  is  also  to  be  chargeable 
with  all  relief  given  to  such  children.     Now  he  can  only 
be  chargeable  to  his  own  parish,  which,  therefore,  must 
necessarily   be  the  parish  to  give  relief  to  the  children. 

(a)  4  A.  &  E.  498;  5.C.  6  N.  &  M.  28. 
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1839        •Again,  by  the  56th  section^  relief  given  to  such  children  is 
^^""^^^      to  be  considered  as  relief  given  to  him.     The  same  reason- 
^^  ing  applies^  Who  is  to  relieve  him  i  His  own  parish.  That 

Inhabitantj  of  parish,  therefore,  is  to  relieve  the  children  also.     The  same 
The  QuEE      ^ct>o"  a'so  furnishes  another  objection  to  this  order;  it  is 
y,  apparent  on  the  face  of  the  case  that  the  children  were  not 

CosTocK.      chargeable,  as  the  relief  is  to  be  considered  as  given  to  the 
stepfather.     The  statute  with  respect  to  such  children  ex- 
tends the  age  of  nurture  to  the  age  of  sixteen,  in  order  to 
make  them,  up  to  such  age,  inseparable  from  the  parent.    If 
this  construction  be  not  adopted,  there  will  be  great  diflBcultj 
in  carrying  out  other  provisions  of  the  statute.     By  sect.  58, 
relief  given  to  any  part  of  a  poor  person's  family  under  six- 
teen, may  be  declared  to  be  given  by  way  of  loan,  for  the 
repayment  of  which,  by  the  next  section,  his  wages  may 
be  attached,  and  the  payment  may  be  recovered  against  his 
employer  in  the  same  way  that  penalties  are  recoverable  by 
the  99th  section.     Now  this  last-mentioned  clause  provides 
that  the  penalties  shall  be  paid  to  the  use  of  the  parish 
where  the  offence  has  been  committed.     So  that  if  these 
children  are  not  to  be  kept  with  the  stepfather  in  the  parish 
in  which  he  misconducts  himself,  that  parish  will  get  the 
benefit  of  the  fine,  although  it  does  not  bear  any  portion  of 
the  expense  of  their  maintenance.     [Patteson  J.  The  act 
says  that  the  loan  is  to  be  recovered  like  penalties:  that 
merely  means  that  payment  is  to  be  itiforced  in  the  same 
way  with  penalties,  not  that  it  is  to  go  to  the  same  parish.] 
Then  the  parish  to  which  the  children  are  removed  may 
have  to  attach  the  stepfather's  wages  in  the  most  distant 
parish  in  the  kingdom.     The  act  rather  seems  to  have  made 
the  stepfather  chargeable  for  relief  given  to  stepchildreOi 
for  the  very  purpose  of  making  them  irremoveable. 

Lord  Denman  C.J. — I  am  of  opinion  that  the  sessions 
have  come  to  a  right  conclusion  in  these  cases.  The  set- 
tlement of  the  paupers  is  not  at  all  affected  by  the  liability 
of  the  stepfather  to  maintain  them,  and  there  is  nothing  in 
the  act  to  lead  to  a  contrary  doctrine.     A  further  point  has 


t 
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been  made  in  tbe  second  case,  that  the  child  within  the  age         1839* 

of  nurture  could  not  have  been  removeable  at  all,  and  that    ^^^X^*^ 

...  ,  The  Quc£N 

neither  child  could  have  been  chargeable.    But  those  points  v. 

were  not  raised  in  the  statement  of  the  grounds  of  appeal,  ^"g*^,^^  ®^ 

and  cannot  be  raised  now.    It  is  highly  important  that  notice    ^be  Queen 

should  be  given  by  the  appellants  of  every  objection  which  .^• 

they  mean  to  rely  on.     If  this  objection  had  been  pointed      ComcK. 

out,  tbe  respondents  might  have  been  able  to  meet  it  at 

the  sessions. 

LiTTLEDALE  J.  coucurrcd. 

Patteson  J. — Rear  v.  Walthamstow  (fl)  has  decided  that 
the  57th  section  does  not  operate  to  change  the  settlement 
of  children,  under  the  circumstances  therein  provided  for; 
and  Rex  v.  Wendron  (Jb)  that  it  is  not  suspended  for  all 
purposes.  Were  these  children  then  properly  removed? 
It  is  said  that  the  legislature  intended  that  they  should  not 
be  separated,  before  the  age  of  sixteen,  from  their  parents. 
Suppose  the  stepfather  to  die,  when  one  of  these  children 
is  only  eight  years  old ;  the  mother  would  remain  in  his 
parish,  and  the  children  would  be  removed  from  her  to  the 
place  of  their  deceased  father's  settlement.  So  much  for 
the  alleged  object  of  the  legislature  to  keep  them  with  the 
mother.  I  was  struck  with  the  ingenious  argument  of  Mr. 
Willmore  as  to  the  difficulty  of  carrying  into  execution  the 
59th  section,  if  the  children  are  held  removeable  from  the 
family  of  the  stepfather.  The  inconvenience  mentioned 
may  certainly  happen,  and  the  children  might  be  removed 
to  Cornwall,  and  justices  of  that  county  have  to  attach 
wages  in  the  hands  of  his  employer  in  Lancashire.  But 
the  words  of  the  57th  section  are  satisfied  by  holding  that 
the  stepfather  is  liable  to  reimburse  the  settlement  parish 
of  the  children  the  costs  of  any  relief  given  to  them.  If  he 
should  return  and  be  of  ability  to  maintain  them,  the  ques- 
tion, whether  he  may  be  compelled  to  have  them  removed 
back  again,  may  be  settled  when  it  arises. 

(a)  7  A.  &  E.  819;  S.  C.  3  N.         (6)  6  A.  &  E.  301 ;  S,C.l  N. 
&  P.  69.  &  P.  460. 
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1839.  Williams  J. — It  has  been  suggested  that  the  construc- 

^'^^^^      tion  contended  for  by  the  appellants  may  be  justified  by 

V.  intendment  drawn  from  the  71st  section.     We  have,  how- 

Inhabiiants  of  ^yg-    )^^^  sufficient  warning  against  liberal  intendments, 
Stafford.  '  °     ® 

The  Queen    ^^^^  ^^^  number  of  cases  m  our  books  with  respect  to 

y-  binding  of  apprentices  for  a  less  period  than  expressed  in 

Inhabitants  of    ,  i       •  i  .       .•  •  j 

CosTocK.      ^"^  statute,  and  with  respect  to  constructive  service  and 

dispensations,  and  other  matters  which  have  complicated 
our  poor  law  with  difficulties  and  niceties  equal  to  any  that 
may  be  met  with  in  the  most  abstruse  question  on  con- 
tingent remainders. 
,  Order  of  Sessions  confirmed. 


The  Queen  r.  James  (a). 

Notice  of  an     AT  the  Midsummer  quarter  sessions,  1838,  for  the  county 
intended  ap-         .  ^  ,  i-       •  i      ■         i         «        i 

plication  for  a  ^f  Carmarthen,  an  application  was  made  by  the  church- 
bastardy  order  wardens  and  overseers  of  the  parish  of  Comvil  in  Elvet,  in 

may  be  signed  *^ 

by  the  church-  that  county,  for  a  bastardy  order  against  the  defendant, 
wardens  and     ^^^^^  ^^^  ^^^  jy-^  ^  ^  ^g  ^^  reimburse  the  said  parish 

overseers  of  a  . 

parish,  al-         for  the  support  of  a  bastard  which  had  become  chargeable 

forms  part  of  a  *^  ^^^^  parish,  when  the  sessions  made  the  order,  subject 

union,  and        ^q  jj^g  opinion  of  this  Court  upon  the  following  case: — 
returns  a  mem-        mt  i-  i      -  i  i     i  c 

ber  to  the  ^  he  applicants  having  gone  through  the  necessary  proof 

board  of  guar-  ^^^^j  gatigggd  the  Court  by  corroborative  evidence  as  to  the 

dians,  under        ...  . 

4  &  5  Will.  4,  liability  of  Tlieopbilus  James,  an  objection  was  raised  on 
^'     *  his  behalf  to  the  sufficiency  of  the  notice  of  the  application, 

which  was  proved  to  have  been  duly  served  on  him.  The 
case  here  set  out  the  notice,  (which  stated  the  usual  parti- 
culars,) and  was  signed  by  three  persons  as  the  church- 
warden and  overseers  of  the  parish. 

It  was  admitted  that  the  parish  of  Comvil  in  Elvet  was 
one  of  several  parishes  united  by  the  commissioners  under 
the  provisions  of  the  statute  4  &  5  JVill.  4,  c.  76,  in  a  udIoii 
called  "  The  Carmarthen  Union,"  and  that  it  returned  one 

(a)  Decided  in  Trinity  term,  the  1st  June,  1839. 
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guardian  as  its  proportion  to  tbe  board,  and  that  the  notice         i839. 
was  only  signed  by  the  churchwarden  and  overseers  of  tbe 
parish,  and  not  by  the  guardian  returned  by  the  parish,  or    ^"^  «. 
by  any  other  guardian  of  the  union.     The  objection  taken        James. 
to  its  sufficiency  was  to  the  following  effect:  that  the  guar- 
dian of  the  parish  was  the  person  who  ought  to  have  signed 
tbe  notice,  and  not  the  churchwarden  and  overseers;  and 
that  since  the  formation  of  unions  under  the  said  Poor  Law 
Act,  tbe  churchwardens  and  overseers  of  any  parish,  being 
within  a  union,  and  returning  a  guardian  to  the  board,  are 
not  the  proper  persons  to  sign  notices  of  this  description. 
It  was  also  contended  for  the  respondent,  that  at  all  events 
the  notice  should  be  signed  by  tbe  guardians  of  the  union, 
or  a  competent  part  thereof.     And  further,  that  it  is  not 
competent  for  the  churchwardens  and  overseers,  as  such,  to 
sign  tbe  notice  after  the  formation  of  a  union,  of  which  the 
said  parish  was  a  component  part.     The  Court  of  Quarter 
Sessions  overruled  the  objection,  subject  to  the  opinion  of 
this  Court. 

Chilton  appeared  to  support  the  order  of  sessions,  but 
the  Court  called  on 

E.  V.  Williams  and  Nicholl,  contrA.  The  notice  ought 
to  have  been  signed  by  the  guardians.  The  72d  section 
provides  ''  that  when  any  child  shall  hereafter  be  bom  a 
bastard,  and  shall,  by  reason  of  the  inability  of  the  mother 
of  such  child  to  provide  for  its  maintenance,  become  charge- 
able to  any  parish,  the  overseers  or  guardians  of  such  parish, 
or  the  guardians  of  any  union  in  which  such  parish  may  be 
situate,  may,  if  they  think  proper,  after  diligent  inquiry  as 
to  the  father  of  such  child,  apply  to  the  next  general  quarter 
sessions  of  the  peace  within  the  jurisdiction  of  which  such 
parish  or  union  shall  be  situate,  after  such  child  shall 
become  chargeable,  for  an  order  upon  the  person  whom 
they  shall  charge  with  being  the  putative  father  of  such 
child,  to  reimburse  such  parish  or  union  for  its  maintenance 

VOL.  I.  F  F 
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and  support."     By  section  73  no  such  applicatioa  is  to  be 
heard  *^  unless  fourteen  days'  notice  shall  have  been  given, 
under  the  hands  of  such  overseers  or  guardians,  to  the  per- 
son intended  to  be  charged  with  being  the  father  of  such 
childy    of   such  intended   application ;"   and  if   upon  the 
hearing  the  Court  shall  make  no  order  thereon,  ''  it  shall 
order  and  direct  that  the  full  costs  and  charges  incurred  bj 
the  person  so  intended  to  be  charged  in  resisting  such  ap- 
plication,  shall  be  paid  by  such  overseers  or  guardians." 
In  sections  79»  80,  and  81,  also,  **  overseers  or  guardians" 
are  introduced  as  the  parties  to  the  proceedings  therein 
mentioned.     The  present  question  does  not  relate  merely 
to  the  formal  signature  of  a  bastardy  notice,  but  is  sub- 
stantially a  question  whether,  where  a  parish  is  part  of  a 
union,  the  application  for  a  bastardy  order  can  be  made  by 
the  overseers,  or  whether  it  ought  not  to  be  made  exclu- 
sively by  the  guardians.     In  grammatical  construction,  no 
doubt,  the  application  may  in  all  cases  be  made  either  by 
one  class  of  officers  or  the  other ;  it  remains  therefore  to 
be  considered,  in  this  case,  which  construction  is  the  more 
convenient  and  the  more  consistent  with  the  other  provi- 
sions of  the  act.     The  72d  section  may  certainly  mean  that 
either  overseers  or  guardians  may  apply  and  give  notice. 
But  if  either  may  apply,  both  may  do  so.     Suppose  them 
both  to  apply  for  an  order  on  the  same  putative  father,  and 
the  first  application  by  the  overseers  to  be  refused,  the 
guardians  may  then  be  heard,  and,  as  the  bench  at  sessions 
is  a  fluctuating  body,  they  may  succeed  on  the  identical 
evidence  which  had  been    deemed  insufficient.      Such  a 
construction  would  sometimes  operate  harshly  on  the  indi- 
vidual charged,  who  might  be  harassed  a  second  time  in  the 
same  matter.     Or,  again,  suppose  two  different  individuals 
to  be  applied  against  in  respect  of  the  same  child,  this  ab- 
surdity might  ensue,  that  both  applications  might  be  granted. 
Such  a  construction  might  also  be  inconvenient  in  other 
respects,  because  if,  where  a  parish  forms  part  of  aunion  the 
overseers   may  apply,  the   order  would  be   to   reimburse 
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Wbe  parish,  although    the  expenses  would  fall  principally        1839 
^D  the  union,  for  the  parish  contribution  is  struck  upon  an 
^▼erage,  and  it  would  be  but  slightly  affected  by  the  increase  v. 

of  the  union  expenses.  This  inconvenience  would  be  very  James. 
palpable  in  the  case  of  unions  having  a  common  rating  and 
common  expenditure  as  one  parish,  under  sections  33,  34, 
S5p  and  36.  The  true  construction,  therefore,  is  to  read 
the  72d  section,  reddendo  singula  singulis,  that  guardians 
are  to  apply  in  the  case  of  a  union,  and  overseers  to  do  so 
in  the  case  of  an  isolated  parish.  The  other  construction 
would  not  only  be  inconvenient,  but  would  be  inconsistent 
with  the  provisions  as  to  guardians,  under  Gilbert^s  Act, 
the  £€  Geo.  3,  c.  83,  s.  7,  and  widi  other  provisions  of  this 
act.  By  section  54,  the  administration  of  relief  to  the  poor 
is  entirely  withdrawn  from  overseers,  in  places  where  guar- 
dians are  appointed,  and  is  vested  in  such  guardians ;  and  it 
has  lately  been  held  in  Regina  v.  The  Justices  of  Cambridge" 
Mre{a\  that  an  application  for  a  bastardy  order  is  con- 
nected with  the  relief  of  the  poor.  It  is  obvious  also  that 
the  general  scope  of  the  act  was  to  leave  as  little  discretionary 
power  as  possible  to  be  exercised  by  the  churchwardens 
and  overseers. 

Lord  Denman  C.J. — I  think  that  this  is  a  good  notice, 
and  that  the  legislature  intended  that  it  might  be  given  by 
the  overseers. 

LiTTLEDALE  J. — I  think  that  either  the  guardians  or  the 
overseers  might  have  given  it. 

Patteson  J. — Mr.  Williams  very  ingeniously  argued 
that  this  notice  was  bad  because  the  parish  had  no  interest 
in  the  subject.  But  there  is  no  common  fund  for  the  relief 
of  the  poor  in  unions.  Under  section  28  there  is  certainly  a 
common  fund  ''  for  the  common  use  or  benefit,  or  on  the 
common  account  of  such  parishes,"  as  for  the  building  of  a 

(a)  7  A.  &  £.  480;  S.  C  ante,  249. 
F  F  2 
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1839.         workhouse;  but  section  26  expressly  provides  that|  not- 
withstanding its  forming  part  of  a  union,  each  parish  shall 
V.  be  separately  chargeable  with  the  expense  of  its  own  poor; 

^**"*       so  that  the  argument  of  Mr.  Williams  is  unfounded. 

Williams  J.  concurred. 

Order  of  Sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  CAVERswALL(a). 

Under  6  Geo.  ON  appeal  against  an  order  for  the  removal  of  Charlotte 

seiilemerlTis  Lawtoti  and  her  children  from  the  parish  of  Burslem,  in  the 

Rained  by  ilie  county  of  Stafford,  to  the  parish  of  Caverswall,  in  the  same 

occupaiinn  of  <^ounty,  the  sessions  confirmed  the  order^  subject  to  the 

a  tenement  as  opinion  of  this  Court  upon  the  following  case: — 
joint-tenant,         *  ,',,i  7       r-^      »  >  r 

although  the  it  was  admitted  by  the  appellants  that  Darnel  LatrtOH, 

half  of  the        |gjg  ^j^^  husband  of  the  pauper  C.  L.,  was  settled  in  Cavers- 
rent  paid  by  .       . 
the  pauper        wall  at  the  time  he  went  to  reside  in  Burslem,  as  hereinafter 

amoun    o      .  men^jQugj^     jj  ^^g  admitted  by  the  respondents  that  D.  L, 

during  the  years  182B,  ISSQ,  183C,  and  1831,  rented  boni 
fide  a  dwelling-house  in  Burslem,  at  the  rent  of  7/.  a  year, 
and  occupied  and  paid  the  rent  and  poor  rates  for  the  same, 
during  the  whole  of  that  time,  under  that  renting;  and  that 
D,  L.,  during  all  the  time  he  so  rented  and  occupied  tbe 
dwelling-house,  also  rented  bona  fide  a  building  called  a 
potwork,  jointly  with  one  jE.  A.,  at  the  rent  of  15/.  a  year 
for  part  of  the  time,  and  17 L  a  year  for  the  remainder  of 
the  time,  and  occupied  the  same  jointly  with  JE).  A,  under 
such  renting,  and  paid  a  moiety,  at  least,  of  the  rent  and 
poor  rates  due  for  the  same,  during  the  whole  of  that  period. 
The  question  for  the  consideration  of  the  Court  is,  \^he' 
ther  the  paupers  have  acquired  a  settlement  in  Burslem 
under  the  6  Geo.  4,  c.  57.  If  the  Court  should  be  of  that 
opinion,  the  order  of  sessions  is  to  be  quashed.     If  tbe 

(a)  Decided  in  Trinity  term,  the  Ist  June,  1839. 


HILARY  TERM,  11  VICT.  427 

burt  should  be  of  a  contrary  opinioiiy  the  order  of  sessions         1839. 

to  be  confirmed.  «/^*X^**^ 

The  Queen 

F.  V.  Lee  in  support  of  the  order  of  sessions.    The  6  Geo.  Caverswall. 
,  c.  67,  enacts,  "  that  no  person  shall  acquire  a  settlement  in 
any  parish  or  township  maintaining  its  oun  poor,  by  or  by 
reason  of  settling  upon,  renting  or  paying  parochial  rates 
ibr  any  tenement,  not  being  his  or  her  own  property,  unless 
such  tenement  shall  consist  of  a  separate  and  distinct  dwel- 
ling-house or  buildings,  or  of  land,  or  of  both,  bon^  fide 
rented  by  such  person,  in  such  parish  or  township,  at  and 
for  the  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one 
whole  year;  nor  unless  such  house  or  building,  or  land, 
shall  be  occupied  under  such  yearly  hiring,  and  the  rent  for 
the  same,  to  the  amount  of  10/.,  actually  paid,  for  the  term 
of  one  whole  year  at  the  least."     It  seems  to  have  been 
decided  that  distinct  buildings    under  distinct  hirings  by 
one  person  may  be  occupied  so  as  to  confer  a  settlement. 
The  question  now  arises  whether  a  settlement  is  gained 
where  the  tenement  has  been  hired  by  distinct  persons  as 
joint-tenants.     There  are  many  dicta  to  shew  that  no  settle- 
ment is  gained.     In  Rex  v.  Wootton  {a),  Patteson  J.  ob- 
served, *'  I  have  always  thought  that  the  words  '  separate 
and  distinct  dwelling-house  or  building,'  in  these  statutes, 
meant  separate  and  distinct  as  to  any  other  person ;*  and 
Williams  J.,  in  the  same  case,  makes  similar  observations. 
In  Rex  V.  Great  and  Little  Usworth  (6),  also^  Patteson  J. 
reiterates  his  opinion.     Rex  v.  Kuiveton  (c)  is  an  old  case, 
not   under   this   statute;   no  inference,  therefore,   can  be 
drawn  from  it,  though  it  appears  there  that  a  settlement 
would  have  been  gained  if  the  rents  of  the  tenements,  one 
of  which  was  held  in  joint-tenancy,  had  together  amounted 
to  10/. 

[a)  1  A.  &  E.  232;  S,C.  3  N.  (6)  5  A.  &  E.  261;  5.C.  6  N. 

&M.  312.  &M.  811. 

(c)  1  Burr.  S.  C.  499. 
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1839.  Whateley,  contrd.     A  decided  inference  may  be  dravn 

'^^^^^^       from  Rex  v.  Great  fVakeririg  (a),  which  was  a  case  under 

The  Queen      ,  .  ,-^,  i     *      i  j 

9^  this  very  statute.    1  here  premises  were  let  to  the  pauper  and 

Caverswall.  another  as  joint-tenants  at  16/.  a  year;  and  it  was  held  that 

a  settlement  was  not  acquired,  because  the  pauper  did  not 

occupy,  in  his  own  right,  a  tenement  of  more  than  8/.  a 

year  value.     It  is  clear,  therefore,  that  the  settlement  would 

have  been  held  good  if  the  value  had  been  sufficient,  as  in 

this  case.     [Lord  Denman  C.  J.   That  is  not  a  very  sound 

argument;  we  only  want  one  valid  ground  for  our  decision.] 

At  all  events  the  dicta  of  Paiteson  and  Williams  Js.  meant 

only  that  a  settlement  would  be  defeated  if  the  tenant  had 

lodgers:  here  the  pauper's  husband  was  joint-tenant,  and 

had,  therefore,  a  legal  interest  in  the  whole  tenement. 

Lord  DENMiN  C.  J. — I  am  not  aware  that  this  question 
can  be  decided  by  reference  to  any  previous  cases.  But  I 
think  that  the  words  '^  separate  and  distinct,"  in  the  statute 
meant  that  the  tenant  must  be  unconnected  with  any  other 
person,  and  be  a  separate  occupier. 

LiTTLEDALE  J.  concurred. 

Patteson  J. — I  am  of  the  same  opinion,  and  it  appears 
from  the  reports  that  I  have  been  so  for  some  time  past 


Williams  J.  concurred. 


Order  of  Sessions  confirmed. 


(a)  5  B.  &  Ad.  971 ;  S.  C.  3  N.  &  M.  47. 
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M'Carthy  V.  CoLviN  and  others.  Tuesday^ 

January  22d. 

Assumpsit  for  money  had  and  received,  money  lent,  The  plaintiff 

for  interest,  and  on  an  account  staled.  *°J!^?"'ifa 

wrote  to  nis 

Pleas:   1.  non  assumpsit;  2.  as  to  419/.  18^.  9^^.,  parcel  agent  in  £ng- 

&c.,  the  defendants  say  that  true  it  is  the  said  sum  of  ,qj(  ^^  i^^q,  ^ 

AIQL  18s.  9^.  was  received  by  the  defendants  for  the  use  sum  of  money 

-,,..„  .  ,  ,     r^  .  .        through  the 

of  the  plamtiff,  to  wit,  on  the  20th  December,  1832,  but  defendants' 

the   defendants   say  that   the  said  last-mentioned  sum  of  ^J^°*®»  ^^  ^ 

•^  placed  to  his 

money  was  so  then    received   by  the   defendants   for  the  credit  there. 

WW* 

use  of  the  plaintiff,  for  the  sole  and  specific  purpose  of  the  gheJ^his 

same  being  remitted  by  the  defendants  for  and  on  account  instructions  to 

of  the  plaintiff,  who  then  was  in  certain  parts  beyond  the  unj  p^jd  them 

seas,  to  wit,  at  Calcutta,  in  the  East  Indies,  to  certain  per-  ^*\®  money, 

*         who  placed  it 
sons  then  carrymg  on  busmess  as  merchants  and  East  India  in  their  books 

agents  at  Calcutta  aforesaid,  under  the  name,  style  and  firm  to  the  credit  of 
^  ^  '     ^  ^    ^       their  corre- 

of  Messrs.  Colvin  &  Co.,  for  certain  reasonable  commission  spondents  in 
and  reward  to  defendants  in  that  behalf,  and  to  be  deducted  jent^them^a 

from  the  said  last-mentioned  sum  of  money.     And  defend-  letter  of  advice 

,  ...  .  1       •  r        ^t  .         ^  to  account  for 

ants  say  that,  withm  a  reasonable  time  after  the  receipt  of  j^  ^^  the  plain- 

the  said  last-mentioned  sum  of  money  by  the  defendants,  ^^?- .  Before 

I'll  -1  t*^"  ^®"®'' 

to  wit,  on  the  8th  January,   1833,  the  said  last-mentioned  reached  Cal- 

sum  of  money,  the  said  reasonable  commission  and  reward  cutta  their  cor- 

•^        ^  respondents 

of  the  defendants  in  that  behalf,  to  wit,  4/.  9^*9  having  been  failed,  but  the 
first  deducted  therefrom,  was  duly  remitted  by  the  defend-  j^^j  between 

ants  for  and  on  account  of  the  plaintiff  to  the  said  persons  the  date  of  the 

,      .  r  •  I         r-i  1  11      letter  and  the 

so  carrying  on  business  as  aforesaid,  at  Calcutta,  under  the  failure,  accept- 

name  &c.,  according  to  the  purposes  for  which  the  defend-  f*^  bills,  drawn 
.'         .         ^  i7\c       •  by  their  corre- 

ants  received  the  same.     Veritication.  spondents  be- 

Replication  to  this  plea:  that  the  said  sura  of  419/.  185.  Jjj-^jch i!^|^ter^^ 
was  not  remitted  by  the  said  defendants  for  and  on  account  to  an  amount 
of  the  said  plaintiff,  to   the  said  Messrs.  Colvin  &  Co.,  "onev^wMdin 
modo  et  formft.  by  t*»e  plain- 

At  the  trial   at  the  sittings  after  Trinity  term,  1836,  at  that  the  money 

could  not  be 
recovered  from  the  defendants,  for  that  they  had  done  all  that  they  were  instructed  or 
were  bound  to  do,  and  the  situation  in  which  they  stood  towards  their  correspondents 
had  been  thereby  altered. 
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Guildhall,  before  Lord  Denman  C.  J.^  the  plaiotifF  proved 
a  payment  by  his  agent  in  London  of  419/-  185.^  on  account 
of  the  plaintiff,  into  the  house  of  the  defendants  in  Loudon, 
who  gave  him  the  following  receipt: 

"  Received,  London,  20th  December,  1832,  of  William  Casterton, 
Esq.,  the  sum  of  419/.  18*.  9rf.,  on  account  of  W,  G,  M*Carthuy  Esq., 
of  Calcutta. 

"  Bazettf  Colvin,  Crawford  &  Co." 

Mr.  Casterton  proved  also  that,  at  the  time  of  paying  this 
money,  nothing  passed  as  to  the  mode  of  transmitting  the 
amount  to  the  plaintiff,  who  was  then  at  Calcutta.     It  also 
appeared  that  the  house  of  Colviri  &  Co.  stopped  payment 
on  the  2d  May,   1833,  and  that  at  that  time,  and  for  six 
months  previously,  there  was  a  sum  of  5000/.  and  upwards 
due  from  the  said  Colvin  &  Co.  to  the  defendants.     It  was 
admitted  by  the  plaintiff  that,  on  the  21st  August,  1833,  be 
received  a  letter  from  the  assignee  of  Colvin  &  Co.  at  Cal- 
cutta, stating,  that  on  the  20th  May,  1833,  the  late  firm  of 
Colvin  &  Co.  had  received  advices  from  Messrs.  JBazett  & 
Co.  of  London,  of  the  sum  of  419/*  I85.  9d.  having  been 
paid  to  them  by  Mr.  Casterton,  and  that  they  passed  it  to 
the  credit  of  Messrs.  Colvin  &  Co.  as  instructed. 

The  defendants  proved  that  the  following  letter  from  the 
plaintiff  had  been  received  by  the  defendants,  and  forwarded 
by  them  to  Mr.  Casterton,  his  agent. 

«  Calcutta,  May  9th,  1832. 
"  Sir, — I  have  this  day  drawn  on  you,  in  favour  of  Messrs.  CofoJ«& 
Co.,  for  the  sum  o(  300/.,  at  sixty  days*  sight,  you  will  therefore  late 
the  necessary  steps  to  sell  out  my  stock  in  the  Bank,  and  after  duly 
honoring  the  ahove  draft,  and  deducting  all  necessary  expenses,  I  wi'^ 
thank  you  to  transmit  the  surplus  through  the  house  of  Messrs.  Co/v^*) 
Bazett  &  Co.,  to  be  placed  to  my  credit  here. 

«  Wm.  Casterton,  Esq." 

It  also  appeared  that  on  the  8th  January,  1833,  the  defend- 
ants wrote  a  letter  to  Colvin  &  Co.,  Calcutta,  from  which 
the  following  is  an  extract: 

"  8th  January,  1833. 
**  No.  266.      Enclosed   Mr.  McCarthy's  bill  on    Mr.  Casterton  for 
300/.,  which  is  accepted  and  passed  to  your  account.    This  gentlemao 


"  If'.  G.  M^Carth/. 
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bas  paid  us  the  balance  of  his  account  with  Mr.  McCarthy,  which  we 

^K^close,  and  place  the  money,  as  you  desire,  to  credit  of  your  account. 

£.     «.     (L 
Balance  received,  20th  ultimo 419  18    9 

Less  our  conamission  1  per  cent.  .  £4    4     0 

Receipt  stamp 0    5    0 

4     9     0 


.^415     9     9 


"^hich  you  will  account  to  Mr.  McCarthy  for,  at  Is.  lOd.  per  rupee. 

"  Colvin,  Bazett  &  Co. 
<*  To  Messrs.  Colvin  8c  Co.,  Calcutta.** 

The  defendants  also  proved  that  the  house  m  Calcutta 
and  the  house  in  London  were  distinct,  and  that,  after  the 
defendants  had  given  Colvin  &  Co.  in  Calcutta  credit  for 
the  419/',  the  latter  had  drawn  bills  on  the  defendants, 
which  had  been  accepted,  to  the  amount  of  13,000/. 

Lord  Denman  C.  J.  was  of  opinion,  on  these  facts,  that, 
as  the  defendants  sent  advice  to  Colvin  &  Co.  of  the  receipt 
of  the  plaintiff's  money  in  a  reasonable  time  (which  was 
found  by  the  jury),  the  defendants  were  discharged  of  their 
liability,  although  Colvin  Sc  Co.  failed  before  the  letter 
reached  Calcutta,  and  his  lordship  nonsuited  the  plaintiff, 
giving  him  leave  to  move  to  enter  a  verdict  for  419/-  ISs. 

Sir  F.  Pollock  having  obtained  a  rule  nisi  accordingly,  in 
Michaelmas  term,  1836, 

Sir  J.  Campbell  A.  G.  and  Bazett,  shewed  cause  in 
Hilary  term  last  (a).  The  special  plea  in  the  present  case 
confesses  and  avoids  the  plaintiff's  case,  and  the  facts 
proved  at  the  trial  would  have  supported  a  plea  of  payment, 
i  fortiori  the  plea  in  question.  It  appeared  by  the  plain- 
tiff's letter  to  his  agent  Casterton,  which  was  sent  through 
the  defendants'  house,  that  he  desired  the  money  to  be  re- 
mitted to  his  credit  at  Calcutta.  If  therefore  the  money 
was  remitted  in  the  ordinary  mode  and  within  a  reasonable 
time,  the  defendants  are  entitled  to  a  verdict.  It  was  esta- 
blished to  the  satisfaction  of  the  jury,  that  the  advice  given 
to  the  Calcutta  house  by  the  letter  of  8th  January,  1833, 

(a)  Jan.  ^7th,  before  Lord  Denman  C.  J.,  Littledalf,  Williamt  and 
Coleridge  Js. 
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1»39.         was  in  reasonable  time;  the  onljf  question  therefore  is,  whe- 
ther passing  a  sum  of  money  to  the  credit  of  another  house, 
V.  and  accepting  liabilities  upon  the  strength  of  it,  is  equiva- 

aiid  otliT        '^"^  ^^  remitting  the  money  to  them.     Now  it  is  a  clear 
principle  of  law,  that,  if  money  is  paid  over  to  an  agent,  to 
be  remitted  to  a  principal,  and  a  countermand  be  given  to 
the  agent,  before  he  has  done  any  thing  in  the  business,  or  in 
any  way  changed  his  situation  upon  it  with  regard  to  bis 
principal,  the  money  may  be  recovered   back  from  him. 
But  if  the  agent  has  given  new  credit,  accepted  fresh  bills, 
or  advanced  any  further  sum  upon  it,  then  the  principal 
must  be  resorted  to,  and  not  the  agent;  JBuller  v.  ffarri- 
son  {a),  Cox  v.  Prentice  {b).     In  the  latter  case  Lord  Eilen* 
borough  C.  J.  stated,  **  I  take  it  to  be  clear  that  an  agent 
who  receives  money  for  his  principal  is  liable  as  a  principal, 
so  long  as  he  stands  in  his  original  situation:  and  until  there 
has  been  a  change  of  circumstances  by  his  having  paid  over 
the  money  to  his  principal,  or  done  something  equivalent.** 
It  was  proved  in  the  present  case,  that  the  defendants  bad 
accepted  bills  to  the  amount  of  13,000/.,  after  giving  the 
Calcutta  house  credit  for  the  sum  paid  in  by  the  plaintiff. 
Suppose,  on  the  day  after  the  defendants  had  given  that  firm 
credit  for  the  sum  in  question,  a  bill  from  the  Calcutta  firm 
to  the  same  amount  had  been  presented  to  them  for  accept- 
ance, the  defendants  would  have  been  liable  in  an  action  to 
the  Calcutta  firm,  if  they  had   refused  to  accept  the  bill. 
How  then  can  it  be  contended  that,  as  the  defendants  had 
undergone  this  risk,  they  are  also  to  be  liable  for  the  sol- 
vency of  the  Calcutta  house  ?     It  appears  that  all  the  profit 
to  the  defendants  in  the  transaction  is  one  per  cent,  it  is 
obvious,  therefore,  that  no  such  extraordinary  risk  was  con- 
templated. 

Sir  F,  Pollock,  contri.  The  doctrine  deduced  from  Bui' 
ler  V.  Harrison  (a)  and  Cox  v.  Prentice {b),  cannot  aid  the 
defendant,  for  there  has  been  no  change  of  circumstances 
in  the  present  case.     It  is  true  that  the  Calcutta  house  drew 

(o)  Cowp.  565.  (6)  3  Mau.  &  S.  344. 


M'Cartht 
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bills  on  the  defendants  after  the  latter  had  given  them  credit 
for  the  plaintiff's  money,  but  they  could  not  have  drawn  upon 
the  strength  of  that  credit,  as  the  bills  were  previously  drawn,  v. 

and  the  letter  of  the  8th  January  did  not  arrive  in  Calcutta  S^^j^hers 
till  after  the  house  failed.  Suppose  the  transaction  had  been 
between  London  and  Liverpool,  and  that  the  plaintiff  had  paid 
in  money  to  a  London  house,  who  had  given  him  an  order 
upon  a  house  in  Liverpool,  and  on  his  arrival  there  he  had 
found  the  house  had  failed,  could  the  London  house  then 
have  claimed  to  retain  the  money,  to  set  off  against  debts 
due  from  the  Liverpool  house  ?  It  appears  that  the  plaintiff's 
money  was  paid  in  to  the  defendants  on  December  20th. 
Suppose  the  Calcutta  house  had  failed  on  December  1 9th,  on 
whom  then  would  the  loss  have  fallen  ?  It  is  admitted  that, 
if  the  defendants  had  done  nothing  upon  the  money  being 
paid  in,  they  would  have  been  liable.  But  it  is  clear  they 
have  done  nothing,  for  the  bills  were  drawn  by  the  Calcutta 
house  in  ignorance  of  the  payment,  and  would  have  been 
accepted  if  the  plaintiff's  money  had  not  been  paid  in.  It 
seems  absurd  to  say  that  there  was  any  change  of  circum- 
stances on  this  small  sum  being  paid  in,  when  the  two 
houses  were  drawing  on  one  another  to  such  a  vast  extent. 
There  was  nothing  to  shew  that  the  Calcutta  house  owed 
less  on  the  8th  January,  when  the  letter  of  advice  was 
written  them,  than  when  they  drew  upon  the  defendants. 
It  is  not  true  that  the  defendants  would  have  been  liable 
for  not  accepting  a  bill  after  the  money  had  been  paid 
in,  because  they  would  have  shewn  that  the  money  was 
paid  in  for  a  special  purpose,  namely,  to  remit.  It  appears 
that  the  defendants  wrote  to  Colvin  &  Co.  that  they  had 
given  them  credit  for  the  amount  at  \s.  \0d.  a  rupee, 
but  it  is  clear  that  might  have  been  below  the  rate  of  ex- 
change, and  Colvin  &  Co.  might  have  refused  to  accept  the 
credit  on  these  terms;  or  they  might  have  said,  on  receiving 
the  letter,  we  are  not  solvent,  we  cannot  pay  the  plaintiff, 
therefore  we  will  not  accept  the  credit.  The  Calcutta  house 
therefore  might  have  exercised  an  option,  and  accordingly. 
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until  the  London  house  heard  that  the  Calcutta  house  ac- 
cepted the  credit,  they  continued  to  hold  the  money  to  the 
use  of  the  plaintiflf.  [Litlledale  J.  Suppose  the  plaintiff's 
agent  had  gone  to  the  defendants  with  a  countermand  the 
week  after  the  money  had  been  paid  in,  and  after  the  defend- 
ants had  advised  the  Calcutta  house  of  it,  could  he  have 
demanded  back  the  money  then?]  He  must  have  waited  to 
see  whether  the  Calcutta  house  accepted  the  credit  and 
drew  on  this  particular  fund.  If  his  countermand  arrived  in 
India  before  they  had  drawn  a  bill,  then  he  would  be  enti- 
tled to  recover  the  money  back.  There  was  therefore  no 
change  of  circumstances,  and  the  simple  question  is,  whether 
the  risk  as  to  the  solvency  of  the  Calcutta  house  is  to  be 
upon  the  party  who  pays  in  the  money,  or  upon  the  party 
who  accepts  a  per  centage  for  remitting. 

Cur,  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  a  motion  to  set  aside  a  nonsuit  which 
had  passed  at  the  trial  before  me  under  the  following  cir- 
cumstances :  The  plaintiff  in  Calcutta  had  by  letter,  dated 
in  May,  1832,  directed  his  agent  Casterton  to  sell  out  stock 
standing  in  his  name  in  the  English  funds,  and  after  making 
certain  payments,  "  to  transmit  the   surplus  through  the 
house  of  Colviriy  Bazett  &  Co.  (the  defendants),  to  be 
placed  to  his  credit  there"  (at  Calcutta).     Casterton  accord- 
ingly having  made  the  sale  and  the  payments,  carried  419/m 
the  surplus,  to  the  defendants,  and  shewed  them  his  letter 
of  instructions,  and  immediately  placed  it  in  their  books. 
They  received  the  money  to  the  credit  of  their  correspond- 
ents at  Calcutta,  and  gave  a  receipt  for  the  money  on  the 
20th  day  of  December,  1 832,  as  for  so  much  received  on 
account  of  the  plaintiff. 

On  the  8th  January  (1833),  being  the  earliest  opportunity, 
the  defendants  wrote  to  their  correspondents  at  Calcutta  a 
letter,  containing  as  follows : — Casterton  has  paid  us  the 
balance  of  his  account  with  M^Carlhifj  which  we  enclose, 
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s^nd  place  the  money,  as  you  desire,  to  the  credit  of  your 
siccount,  419/.  less  commission  &c.,  which  you  will  account 
to  Mr.  M'Carthy  for,  at  so  much  (specifying  the  rate)  per 
rupee,  being  the  current  rate  of  the  day. 

After  this  date  the  defendants  accepted  and  paid  bills 
drawn  by  the  Calcutta  house  on  them,  to  an  amount  far 
exceeding  the  sum  in  question. 

Before  the  letter  of  the  defendants  reached  Calcutta,  the 
house  there  had  stopped  payment.  This  was  the  amount 
of  the  proof  on  the  trial. 

The  plea  stated  a  receipt  of  the  money  for  the  sole  pur- 
pose of  being  remitted  for  and  on  account  of  plaintiff,  who 
was  then  at  Calcutta,  to  certain  persons  then  trading  there 
under  the  firm  of  (describing  the  Calcutta  firm),  for  a  cer- 
tain reasonable  commission,  to  be  therefore  paid  to  the 
defendants,  and  then  averred  that  the  money  was  so  remitted. 
The  replication  traversed  only  the  remittal  modo  et  form&. 

The  plaintiff  therefore  admits  that  the  defendants  received 
the  money  charged  only  with  the  duty  of  remitting  it  to 
their  Calcutta  correspondents,  and  the  question  is,  whether 
the  passing  the  sum  to  their  credit  in  account,  coupled  with 
the  subsequent  acceptance  and  payment  of  bills  drawn  by 
that  house,  amounts  to  a  remitting  of  the  money  to  them. 
On  the  part  of  the  defendants,  the  decisions  in  JBuller  v. 
Harrison  {a)  and  Cox  v.  Prentice  (6),  were  not  questioned ; 
but  they  relied  upon  the  presence  of  the  very  circumstances, 
as  they  said,  in  this  case,  on  the  absence  of  which  in  those 
the  decisions  had  proceeded.  In  the  former.  Lord  ManS' 
field  said,  ''  In  this  case  there  was  no  new  credit,  no  accept- 
ance of  new  bills,  no  fresh  goods  bought  or  money  ad- 
vanced; in  short,  no  alteration  in  the  situation  which  the 
defendant  and  his  principals  stood  in  towards  each  other  on 
the  20th  April."  The  plaintiff's  counsel  admitted  the  infer- 
ence to  be  drawn  from  this  remark  of  Lord  Mansfield,  but 
they  met  the  effect  by  alleging  that  here  also  was  no  change 
of  situation  between  the  two  houses  after  the  20th  Decem- 
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ber,  because  on  the  one  hand  the  Calcutta  house,  not  know- 
ing of  the  fact  of  this  payment,  could  not  be  taken  to  have 
drawn  upon  the  London  house  on  the  credit  of  it;  and  on 
the  other,  although  new  acceptances  were  given  and  paid 
by  the  London  house,  yet  as  their  receipts  were  not  shevni 
subsequently  to  the  20th  December,  it  did  not  appear  that 
any  change  in  the  turn  of  the  balance  between  the  bouses 
had  arisen.  We  do  not  think  these  answers  satisfactory; 
the  question  is,  whether  the  defendants  have  done  all  which, 
looking  at  all  the  circumstances  of  the  case,  was  within 
the  contemplation  of  both  parties  caitt  upon  them. 

The  plaintiff  desires  nothing  to  be  done  out  of  the  usoal 
course ;  not  a  transmission  of  money  or  a  bill  specifically 
appropriated  to  himself.     We  cannot  but  take  notice  that 
either  of  these  methods,  or  any  similar  one,  would  have 
been  very  unusual  in  a  case  like  the  present,  and  it  lay  upon 
the  plaintiff  specifically  to  have  stated  it,  if  he  wished  it  to 
be  pursued,  and  that,  if  for  no  other  reason,  because  the 
defendants  were  entitled  to  the  exercise  of  an  option  whether 
they  would  undertake  such  an  agency  or  not.     The  plaintiff, 
however,  merely  requests  that  the  "  surplus  may  be  trans- 
mitted through  the  defendants'  house,  to  be  placed  to  bis 
credit  at  Calcutta."     The  fair  import  of  this  direction,  from 
which  the  contract  between  the  parties  must  be  collected, 
is,  that  the  defendants  on  their  part  should  take  all  means  in 
the  usual  course  towards  giving  the  plaintiff  credit  at  Cal- 
cutta, for  the  sum  mentioned.     This  they  appear  to  have 
done,  when  they  placed  it  in  their  books  to  the  credit  of 
their  correspondents  at  Calcutta,  and  sent  them  a  letter  of 
advice  to  that  effect. 

And  from  that  moment  their  condition  was  altered,  for  if 
the  Calcutta  house,  being  solvent,  should  not  repudiate  the 
letter,  the  defendants  would  be  bound  by  it.  And  in  the 
meantime  they  had  made  themselves  liable  to  be  bound 
according  to  an  election  to  be  exercised  in  Calcutta,  over 
which  they  had  no  control.  The  fact  of  acceptances  sub- 
sequently given  and  paid  is  material  under  the  circumstance 
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of  insolvency,  ^hich  has  since  occurred  at  Calcutta;  for  if 
nothing  of  that  kind  had  been  done,  and  the  insolvency  had 
supervened,  which  might  be  said  to  determine  the  power  of 
the  Calcutta  house  to  accept  the  letter  of  credit,  it  might 
then  perhaps  have  been  contended  that  all  that  the  defend- 
ants had  done  had  become  merely  nugatory,  and  the  plaintiff's 
money  still  remaining  in  their  hands  must  have  been  ac- 
counted for  bv  them. 

As  a  ground,  however,  for  construing  the  contract  between 
the  parties,  or  determining  the  duties  cast  on  the  defendants, 
the  insolvency  is  quite  immaterial,  for  it  was  clearly  in  the 
contemplation  of  neither  at  the  time;  and  there  is  nothing 
from  which  it  can  be  inferred  that  the  defendants  were  to 
insure  the  plaintiff  against  the  insolvency  of  their  corre- 
spondents, or  any  house  at  Calcutta,  with  whom  they  might 
have  given  him  credit. 

We  decide  the  case,  however,  on  the  broad  ground  that 
the  defendants  have  done  all  they  were  intended  or  con- 
tracted to  do,  and  this  rule  therefore  will  be  discharged. 


M'Cartut 

V. 
Coi.VIN 

ond  others. 


Rule  discharged. 


Farrar,  Calverley  and  another  v.  Huchinson. 

Assumpsit  on  a  bin  of  exchange,  drawn  by  the  plain- 
tiffs under  the  firm  and  title  of  Farrar^  Calverley  &  Co., 
for  50/.,  and  accepted  by  the  defendant.  Counts  also  for 
goods  sold  and  delivered,  and  on  an  account  stated.  Plea ; 
payment.  The  particulars  of  demand  stated  the  action  to 
be  brought  to  recover  a  balance  of  ^6/.  due  upon  a  bill  of 
50/.,  accepted  by  the  defendant  in  favour  of  the  plaintiffs. 

On  the  trial  at  the  sittings  in  Middlesex  after  last 
Michaelmas  term,  before  Lord  Denman  C.  J.,  it  appeared 
that  the  plaintiffs  had  been  card  makers  and  partners  at 
Elland,  in  Yorkshire,  and  that  the  defendant,  who  was  a 
card  maker  in  Manchester,  had  had  dealings  with  the  plain- 
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tiffs,  and  had  given  them  a  bill  for  50/.,  dated  28th  August, 
1837,  which  was  dishonoured  at  maturity.  The  plaintiffs 
became  bankrupts  on  13th  July,  183S,  and  the  action  was 
carried  on  in  the  names  of  the  assignees.  The  defendant, 
in  proof  of  his  plea  of  payment,  proved  the  following  re- 
ceipt given  to  him  by  Farrar^  one  of  the  plaintiffs : 

"  Cash  and  goods  from  Benjamin  Huchinson  at  different  times  50^, 

and  expenses  to  take  up  the  acceptance  given  to  us  on  the  28th  Augu&t 

last,  at  three  months  date,  and  returned  to  Mr.  Morril,  and  is  now  in 

his  hands.     January  9th,  1838. 

"  Farrar^  Calverley  &  Co. 
<<  Manchester,  January  9th,  18S8." 

The  counsel  for  the  plaintiffs  proved  that  after  the  date 
of  the  receipt  the  defendant  had  been  applied  to  for  pay- 
ment of  the  bill,  and  that  he  had  acknowledged  a  balance 
due  from  himself  of  23/.  1 5.  \\d,,  without  making  any  allu- 
sion to  the  receipt  in  question;  and  contended  that  it 
might  have  been  given  after  the  bankruptcy,  and  antedated 
to  defeat  the  assignees.  His  lordship  left  it  to  the  jury  to 
say  whether  there  had  been  any  payment  by  the  defendant, 
and  stated  that  the  receipt  might  be  evidence  of  it,  but  that 
it  was  not  conclusive.  The  jury  found  a  verdict  for  the 
plaintiffs  for  23/.  Is.  1  \d. 

Cresswelt,  on  a  former  day  in  this  term  (a\  moved  for  a 
new  trial,  on  the  ground  of  misdirection.  One  of  the  plain- 
tiffs on  record  having  given  a  receipt,  it  was  an  answer  to 
the  action.  In  Alner  \.  George  {b\  where,  in  an  action  for 
goods  sold,  the  defendant  proved  a  receipt  in  full  by  the 
plaintiff.  Lord  EUenhorough  C.  J.  held,  that  the  trustees  of 
the  plaintiff,  who  were  carrying  on  the  action  in  his  name, 
were  not  entitled  to  prove  that  the  receipt  was  given  collu- 
sively  by  the  plaintiff  to  the  defendant  in  order  to  defeat  the 
action.  [Lord  Denman  C.J.  There  are  few  cases  not  ac- 
curately reported  in  that  book ;  but  I  confess  I  doubt  that 
decision.     One  partner  has  no  right  to  give  a  receipt  fur 

(a)  January  17th,  before  Lord      and  Coleridge  Js. 
Denman  C,  J,,  Littledule,  WHUatr.s  (b)  1  Camp.  392. 


HILARY  TERM,  II  VICT. 

the  firm  when  do  money  passes.]  In  Scaife  v.  Jackson  {a) 
It  was  held  that  a  receipt  given  by  one  partner  in  fraud  of 
aaother  was  not  binding;  but  there  was  nothing  here  to 
shew  that  the  other  partners  did  not  concur.  As  the  as- 
signees have  put  themselves  into  the  bankrupt's  place,  they 
are  bound  by  the  same  equities.  [Liltledale  J.  If  the  re- 
ceipt operates  as  an  estoppel,  you  should  h^ve  pleaded  it.] 

Lord  Den  MAN  C.  J. — As  there  may  be  some  question 
whether,  a^  Ums  receipt  W9s  given  by  a  party  on  the  record, 
it  is  apt  conclusive,  we  will  consider  the  point. 

Cur,  adv.  vult. 


Farrar 
and  others 

V, 
liuCUIKSON. 


Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. — The  question  in  this  case  is,  whether,  when  a 
receipt  has  been  given  by  one  of  several  partners,  without  the 
knowledge  of  the  rest,  and  an  action  is  brought  by  the  firm 
lo  recover  the  demand,  evidence  is  admissible  on  the  part  of 
the  plaintiffs  to  shew  that  the  receipt  was  fraudulently  given 
by  iheir  co>plaintiff.  The  case  of  Ahier  v.  Oeorge(b)  yvfia 
relied  upon  by  the  defendant;  but  it  is  not  directly  applica- 
ble, because  here  other  persons  in  partnership  with  the 
plaintiff  were  interested ;  and  in  the  note  to  the  above  case 
the  reporter  has  stated  a  case  of  Benson  v.  Bennett^  where 
the  plaintiff  had  given  the  defendant  a  receipt  in  full  of  all 
demands,  but,  as  it  appeared  at  the  trial  that  the  receipt  was 
obtained  by  the  misrepresentation  of  the  defendant,  Mans- 
field C.  J.  held  that  the  receipt  was  not  binding.  We 
think  that  in  all  cases  a  receipt  is  only  prim£L  facie  evi- 
dence, which  admits  of  an  explanation ;  and  that  if  the  jury 
thought  that  the  receipt  was  given  to  defraud  the  other 
partners  or  the  assignees,  they  were  properly  directed,  and 
therefore  that  there  must  be  no  rule. 

Rule  refused. 


(«)  S  B.  &  C.  421 ;  5.C.  5  D.  &  R.  290. 


(6)  1  Camp.  392. 
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Doe,  on  the  several  demises  of  J  en  kin  Phillip  and 

January  24M.  WALTERS,  V.  MaRGARET  BeNJAMIN. 

A.  being  te-  EjECTMENT  for  a  farm  in  the  parish  of  Mothvey,  in 
nant  in  posses-  ^  -^ 

sionasayearljr  the  county  of  Carmarthen,  on  demises  of  1st  October,  1836. 

into  the  follow-  ^^  ^^^  ^^^^^  before  Coleridge  J.,  at  the  Carmarthenshire 
ing  roemoran-  spring  assizes,  1837,  the  lessors  of  the  plaintiff  proved  an 
mentwitbE.    acknowledgment  of  tenancy  on  a  Michaelmas  holding,  by 

his  landlord,  jj^g  husband  of  the  defendant,  in  1 83 1,  as  tenant  from  year  to 
in  the  middle  t^,      .       ,  t   -     -rr       i 

of  a  current       J^^^f  ^^  ^0/.  a  year,  to  Phillip,  the  lessor  of  the  plaintiff,  and 

half-year:  ^  notice  to  quit  at  Michaelmas,  dated  14th  March,  1836,  to 

"  B,  agrees  to  *  ' 

let  the  farm  of  the  defendant  by  Phillip,  who  had  granted  a  lease  of  the  pre- 
the  term  of       >"ises  to  Walters^  dated  November  28,  1835,  to  commence 

fourteen  years,  from  the  Michaelmas  following.  The  defendant's  husbaod 
determinable       ,•    ,   •     xt  i  •     i        i   r      i  i  •        i    • 

at  the  end  of     ^^^^  >"  JNovember,  1835,  and   the  defendant  was  his  admi- 

seveo  years,  at  nistratrix.  The  counsel  for  the  defendant  stated  that  the? 
the  option  of 

either  party,      should  prove  an  agreement  for  a  lease  for  fourteen  years, 

ti^Uelnomhs'  ^'"^"^  ^*''^V  ^^  ^i^Harn  Benjamin,  dated  13th  December, 
previous  no-      1834,  and  a  lease  actually  executed  in  pursuance  thereof. 

tice   at  and 

for  the  yearly     ^^  production,  however,  of  the  lease,  it  appeared  to  have 

rent  of  20/.  a  been  executed  after  the  lease  to  Walters,  and  after  action 
year,  payable     ,  ,  r-,,  i      •  i  j 

half-yearly,       brought.     The  agreement  was  stamped  with  a   1/.  stamp, 

^ithout  any       ^^  j  ^,^^  ^^  M\o\si^  : 

deduction 

w  hatever 

A  lease  to  be         "  Memorandum  of  an  agreement  made  the  13lh  day  of  December^ 

drawn  up  on  1834,  between  Jenkin  Phillip  of  the  one  part,  and  William  Benjamin 

the  usual  of  the  other  part;  the  said  Jenkin  Phillip  agrees  to  let  the  fann  of 

terms,  and  the  Cefngwrych  and  Tirbach  to  the  said  William  Benjamin,  for  the  term 

,   .agree  ^^  fourteen  years,  determinable  at  the  end  of  seven  years,  at  the  option 

the  said  of  either  party,  upon  giving  twelve  months'  previous  notice,  at  and  for 

terms:" —  the  yearly  rent  or  sum  of  20/.,  payable  half-yearly,  without  any  deduc- 

Held,  that  the  tion  whatever.     A  lease  to  be  drawn  up  on  the  usual  terms  by  Mr. 

above  instru-  Thomas  Bishop,  and  the  said  William  Benjamin  agrees  to  take  it  upoo 
ment  amount-     ,•,..  ,. 

ed  to  a  lease      '      ^       terms.     As  witness  our  hands. 

although  the  "  Signed,  &c." 
eflfect  of  i  t 

might  be  to  The  learned  judge  was  of  opinion  that  Phillip,  by  enter- 
render  of  the  '"S  '"^o  this  agreement,  had  disabled  himself  from  giving  a 

pievious  term, 

and  to  merge  the  rent  accruing  due  for  the  current  half-year. 
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notice  to  quit,  and  the  verdict  passed  for  the  defendant,  with 
leave  to  move  to  enter  it  for  the  plaintiff. 

J.  Evans f  in  Easter  term,  1837>  moved  accordingly,  and 
contended  that  no  interest  passed  under  the  above  instru- 
ment,  as  it  was  an  agreement  merely,  and  not  a  lease,  dis- 
tinguishing Poole  V.  Bent  ley  (a)f  Doe  v.  Groves  {b)^  and  re- 
lying upon  Hamerion  v.  Stead  {c),  4  Bac,  Abr.  Leases  (K), 
and  John  v.  Jenkins  (d). 

Chilton  and  ff\  M.  James,  now  shewed  cause.  There 
can  be  no  doubt,  in  accordance  with  the  current  of  recent 
decisions,  that  this  instrument  is  a  lease;  Staniforth  v. 
jFox(e),  Warman  v.  FaithfuU{f\  Chapman  v.  Bluck(g). 
Wherever  the  instrument  contains  words  of  present  demise, 
it  aaiounts  to  a  lease,  and  the  stipulation  that  a  future  lease 
is  to  be  executed  is  immaterial;  Doe  v.  Groves {b\  Barry 
V.  Nugent  (A).  The  case  of  John  v.  Jenkins  {d)  is  easily 
distinguishable,  for  there  the  agreement  contained  conditions 
OD  which  the  demise  was  to  take  effect,  which  were  never 
fulfilled.  It  may  be  said,  perhaps,  that  this  instrument  is 
not  a  lease,  because  it  does  not  appear  on  what  day  the  term 
is  to  commence,  but  a  lease  of  a  term  without  a  date  com- 
mences upon  the  day  of  delivery,  according  to  Com.  Dig. 
Estates,  (G  8),  citing  Co.  Litt.  46.  So  in  Doe  v.  Ries(i), 
where  the  instrument  did  not  express  the  day  on  which  the 
tenn  was  to  begin,  it  was  held  notwithstanding  to  be  a  lease. 
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J.  Evans  and  E.  V.  Williams,  contrd.  The  case  of  the 
defendant  at  the  trial  was,  that  there  was  a  clear  answer  to 
the  plaintiff's  case,  as  the  defendant  had  an  agreement  for 
a  lease,  and  a  lease  executed  in  consequence.  This  instru- 
ment therefore  was  put  in  as  an  agreement,  but  the  lease 


(a)  IS  East,  168. 

(b)  15  East,  244. 

(c)  3  B.  &C.  478;  S.C.5D. 
&R.206. 

(rf)  3  Tyrw.  170;  S.  C.  1  C.  & 
M.  337. 


(e)  7  Bing.  790. 
(/)  5  B.  &  Ad.  1042;  S,  C.  3  N. 
&  M.  137. 

(g)  4  Bing.  N.  C.  187. 
(A)  Cited  in  5  T.  R.  165. 
(t)  8  Bing.  178. 
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afterwards  turned  out  to  have  been  made  after  the  lease  exe- 
cuted to  Walters.    If  this  instrument  had  been  tendered  as  a 
lease  it  would  have  been  inadmissible,  as  it  had  only  an  agree- 
ment stamp.     Even  therefore  if  it  be  a  lease,  the  plaintiff  is 
estopped  from  relying  upon  it  as  such,  for  it  is  evident  that 
the  plaintiff*  could  not  object  to  its  admissibility  when  ten- 
dered as  Ml  agreement.     The  very  stamp  shews  that  it  was 
the  intention  of  the  parties  throughout  to  treat  it  as  an  agree- 
ment.    In  Morgan  v.  jBissell(a),  the  distinction  was  taken, 
that  if  the  instrument  was  intended  to  convey  the  immediate 
possession,  it  operated  as  a  lease,  but  not  otherwise.     So 
also  in  Hamertan  v.  Stead  {b).     But  here,  the  defendant's 
husband  was  in  pbssession  as  a  tenant  from  year  to  year, 
this  instrument  therefore  was  clearly  not  intended  to  give 
him  immediate  possession,  and  therefore  it  falls  within  the 
reasoning  of  Best  Serjt.,  arguendo  in  Morgan  v.  BVsse//(a), 
which  was  confirmed  by  the  judgment  of  the  Conrt.    [Lit* 
tiedale  J.  The  instrument  must  be  cfonstrued  dccordnig  to 
the  terms  it  contains,  and  not  by  any  number  of  facts  to  he 
imported  int6  it.]     There  are  decisions  contrary  to  that  po- 
sition ;  for  instance,  Doe  v.  Ashbumir  (c),  where  Ashunt  J. 
said,  "  whether  the  instrument  were  a  (ease  or  an  agreement, 
depended  upon  the  intention  of  the  parties,  which  must  be 
collected  from  the  terms  of  the  agreement  and  from  colla- 
teral circumstances;"  and  Baxter  v.  Browne {d),  where  Ae 
conduct  of  the  parties,  after  the  agreement,  was  relied  on;  but 
it  must  be  confessed  that  the  doctrine  on  which  those  cases 
are  founded  does  not  seem  sound.    But  all  th^t  it  is  necessary 
to  contend  for  is,  that  on  the  construction  of  a  lease,  as  of  a 
wifl,  you   are  entitled  to  look  at  the  state  of  the  subject- 
mmter  at  the  time  the  instrument  is  made,  which  is  very 
different  from  looking  at  any  circumstances  that  may  arise 
afterwards.     In  the  present  case,  it  appears  that  this  memo- 
randum of  agreement  is  made  between  a  tenant  in  possession 
and  his  landlord,  and  is  an  agreement  for  a  term  of  years  to 


(«)  3  Tanirt.  65. 
(6)  3  B.  &  C.  478;  S.C.  5  D.  & 
R.  206. 


(r)  5  T.  R.  t68. 
(d)  2W.  Bl.  973. 
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be  granted  b;  l^se.     Now  if  this  iostrument  amounts  to  a         1839. 
present  lease,  it  must  operate  as  a  surrender  of  the  former      ^^^^ 
tenancy  from  jear  to  year;  and  as  the  surrender  was  in  the  d. 

middle  of  the   half-year,  for  the   holding  commenced  at       ^^'^oA 
Michaelmas,  the  accruing  half-year's  rent  must  have  been  v, 

given  up  also;  but  is  it  to  be  conceived  that  such  was  the 
intention  of  the  parties  ?  The  very  fact  of  the  agreement 
not  containing  any  date  as  to  when  the  demise  was  to  begin, 
shews  that  it  only  had  relation  to  a  contract  of  lease  to  be 
made  at  a  future  time.  Besides  which,  the  agreement  re- 
lates to  a  lease  to  be  executed  on  the  usual  terms,  and  there 
is  nothing  to  shew  what  those  terms  are»  which  was  the  very 
ground  of  the  decision  in  Morgan  v.  Bissell{a).  In  Doe  v. 
Rie${b),  the  first  day  of  payment  was  fixed,  which  shewed 
conclusively  that  the  relation  contemplated  could  be  no 
other  than  that  of  landlord  and  tenant.  So  in  Doe  v. 
Groves  (c),  because  the  instrument  conveyed  the  possession 
at  once,  it  was  held  to  be  a  lease,  but  that  could  not  be  the 
effect  of  the  present  instrument,  as  the  tenant  was  already  in 
possession.  This  case  is  of  the  first  impression,  for  scarcely 
in  any  other  was  the  relation  of  landlord  and  tenant  in  ex- 
istence, where  the  instrument  came  in  question,  except  in 
John  V.  Jenkins (d),  and  there  the  instrument  was  held  to 
be  an  agreement  only. 

Lord  Denman  C.  J. — ^The  facts  of  this  case  I  un- 
derstand to  be  that  the  defendant's  husband  was  tenant 
from  year  to  year  to  Phillip,  the  lessor  of  the  plaintiff,  at 
20/.  a  year^  and  whilst  that  tenancy  existed  this  written 
memorandum  is  entered  into  between  them.  After  that 
memorandum,  Phillip  gives  the  defendant  notice  to  quit  at 
Michaelmas,  1836,  and  then  leases  the  farm  to  the  other 
lessor  of  the  plaintiff,  who  brings  ejectment  in  October,  in 
the  same  year.     The  plaintiff  having  proved  at  the  trial  the 

(«)  3  Taunt.  65.  (rf)  3  Tyrw,  170;  5.  C.  1  C.  & 

(b)  8  Bing.  178.  M.  2<7. 

(c)  16  East,  244. 


444 


1839. 


CASES  IN  THE  QUEEN'S  BENCH, 

yearly  tenancy,  and  notice  to  quit,  the  defendant  proposed 
to  prove  an  agreement  to  execute  a  lease  for  fourteen  years, 
and  a  lease  actually  executed,  but  which  on   production 
appeared  to  be  posterior  in  date  to  a  lease  granted  to  Walters, 
the  other  lessor  of  the  plaintiff;  and  it  possibly  was  thought  ^ 
that  the  posterior  lease  would  relate  back  to  the  date  of  the.^ 
agreement.    The  verdict  having  passed  for  the  defendant,  oi^ 
the  ground  that  the  agreement  itself  amounted  to  a  lease  ~= 
Mr.  Evans  moved  for  a  new  trial,  contending  that  the  instru — 
ment  in  question  was  an  agreement  merely,  and  not  a  lease  ^ 
and  he  cited  a  number  of  cases.     It  is  said  now  that  th^ 
plaintiff  cannot  rely  on  this  instrument  as  a  lease,  because  i£. 
was  introduced  by  a  sort  of  stratagem  as  an  agreement,  and 
that  the  defendant  was  thereby  precluded  from  taking  the 
objection  to  which  it  was  open  as  a  lease.     In  my  opinion, 
the  moment  the  instrument  was  relied  upon  as  a  lease,  was 
the  proper  time  for  taking  the  objection  arising  from  the 
want  of  stamp.     If  it  had  been  then  taken,  the  objection 
would  have  been  fatal,  but  both  parties  seem  to  have  relied 
on  the  question,  whether  the  instrument  was  a  lease  or  not 
The  next  question  therefore  is,  whether  this  is  a  lease,  or 
an  agreement  only.     I  am  of  opinion  it  is  a  lease.    The 
tenant  is  in  possession,  and  the  landlord  says  I  will  give  joa 
a  lease  for  a  term  of  fourteen  years  in  the  premises,  and  as 
the  words  are  sufficient  to  constitute  a  present  demise,  I  do 
not  think  that  the  fact  of  the  tenant  being  in  possession  can 
make  any  difference.     But   it    is  said  here  that  this  is  a 
stronger  case  than  most  of  those  in  which  the  instrument 
has  been  held  to  be  an  agreement,  for  that  it  is  stipulated 
that  the  lease  shall  contain  the  usual  covenants,  and  tbat 
there  is  nothing  to  shew  what  those  covenants  wxre  to  be; 
and  Morgan  v.  Bisseil(a)  is  relied  on,  more  however  for  the 
arguments  of  counsel,  than  for  the  decision  of  the  Court. 
Mansfield  C.  J.,  it  is  true,  held  there  that  when  the  instru- 
ment appears  on  the  face  of  it  to  be  an  agreement,  if  the 
parties  intend  by  it  to  give  a  future  lease,  it  shall  be  an 

(a)  3  Taunt.  66. 
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agreement  only,  notwithstanding  there  are  words  of  present 
demise ;  but  that  is  overruled. 

Lastly.  It  is  said  that,  it  being  uncertain  when  the  term 
is  to  begin,  this  instrument  cannot  operate  as  a  lease.  But 
the  passage  in  Co,  Litt,  4(3  b,  which  Comyn  has  adopted  (a), 
shews  that  in  point  of  law,  a  lease,  without  stating  the  com- 
mencement of  the  term,  takes  effect  from  the  day  of  its 
execution.  It  is  contended  that  the  effect  of  such  a  lease 
would  be  to  operate  as  a  surrender  of  the  former  term, 
which  I  dare  say  the  parties  never  contemplated,  and  there- 
fore that  it  clearly  could  not  be  the  intention  of  the  parties 
to  create  a  present  demise.  I  do  not  know  how  that  might 
be,  and  should  wish  to  consider  whether  that  would  be  the 
strict  legal  consequence.  Perhaps,  as  the  lease  was  with- 
out date,  it  was  intended  to  commence  with  the  commence- 
ment of  the  ensuing  half-year,  but  whatever  was  the  inten- 
tion of  the  parties,  and  whether  they  contemplated  these 
consequences  or  not,  they  are  bound  by  the  legal  effect  of 
the  instruments  they  enter  into. 

LiiTTLBDALE  J. — Three  objections  may  be  made  to  this 
instrument  as  a  lease.  First,  that  it  states  that  PhiUip 
agrees  to  let  and  Benjamin  agrees  to  take ;  but  it  was  decided 
long  ago  that  the  use  of  the  word  agree  does  not  conclude 
the  question.  Second,  it  may  be  said  that,  as  there  is  an 
agreement  for  a  future  lease,  it  ought  only  to  be  construed 
as  an  agreement,  and  perhaps  it  would  have  been  better  if 
all  such  instruments,  with  a  similar  clause  in  them,  had  been 
treated  as  agreements,  and  not  as  leases ;  but  it  is  too  late 
to  take  this  distinction.  Third,  that  the  terms  of  the  future 
lease  are  not  specified ;  but  if  this  instrument  be  a  present 
demise,  it  is  immaterial  that  the  parties  have  left  the  terms  of 
the  further  assurance  to  be  settled  hereafter. 

Williams  J. — I  was  much  struck  with  the  argument, 
that  the  defendant  at  the  trial  first  of  all  relied  upon  this 

(a)  Com.  Dig.  Estates,  (G  8). 
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iffstrument  as  an  agreement  only.     But  the  note  of  the  ar- 
gument on  the  rule  nisi  removes  all  difficulty  on  that  point, 
afS  it  shews  that  the  whole  contest  between  the  parties  was, 
Whether  this  memoratidam  was  a  lease  or  an  agreement, 
and  Mr.  Evans  discussed  that  very  nuitierous  class  of  cases 
in  which  the  question  has  been  raised.     We  ought  to  avoid 
sidding  any  new  distinctions  to  the  principles  laid  down,  i 
we  can  find  any  decided  case  which  may  govern  the  presents 
Nof^  Slaniforth  v.  Fox  (a)  is  Very  sitnilar,  and  in  the  essen- 
tia circuhistances  I  fihd  it  iitit>o$sible  to  distinguish  them. 
The  only  remaitlitig  difficulty  is,  that  Phillip,  the  landlord^ 
never  could  have  ^ontetti plated  giving  up  half  isi  year's  rent; 
irad  it  is  probable  that  no  layman  would  have  conteiUplated 
that  result,  or  ^11  the  legal  consequences  which  m^ht  flow 
from  such  lin  act.     But  that  is  clearly  immaterial. 


CoLEtiTBQfi  J.^ — The  otily  point  is,  whether  this  is  an 
agreement  for  a  lease,  or  a  lease ;  and  although  not  unnatu- 
rally the  Courts  have  arrived  at  some  inconsistent  conclusions 
from  the  same  premises,  in  the  numerous  cases  that  have 
come  before  them  on  the  point,  the  principle  pursued  has 
always  been  the  same,  viz.  to  discover  the  intention  of  the 
parties.  I  agree  also  that  the  mode  of  construing  the  agre^ 
ment  is  by  looking  into  the  instrument,  and  taking  into  con- 
sideration the  surrounding  circuilistances ;  and  I  think  that 
the  argument,  which  has  been  urged  as  to  the  accruing  rent, 
and  the  intention  of  the  parties  with  regard  to  it,  very  legiti- 
mate. This  t}ien  being  the  principle  to  be  applied,  it  may 
be  that  some  parts  of  the  agreenient  tend  to  shew  that  it  is 
an  agreement,  and  some  that  it  is  a  lease.  But  on  the  whole, 
striving  to  keep  the  current  of  decisitMis  as  uniform  as  pos- 
sible, I  think  it  amonnts  to  a  lease,  although  it  is  probable 
the  parties  did  not  contemplate  the  legal  consequences  of 
their  acts. 

Rule  dtscteilrged. 


(a)  7  Bing.  50o. 
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LiDSTER  V.  Borrow. 

Friday^ 

Trover  for  two  greyhounds.     Pleas:   I.  Not  guilty.  January  ^5th. 
I.  That  the  plaintiff  was  not  possessed.  acS!^  u^n^ll^'a 

On  the  trial,  before  Patteson  J.,  at  the  Durham  spring  deputation 
LSsizes  1837|  the  defence  was,  that  the  defendant  had  seised  registered  be- 
he  dogs  in  the  due  discharge  of  his  duty  as  a  gamekeeper.  ^~..^®  ^  *  ^ 
To  prove  his  appointment  as  a  gamekeeper  a  deputation  is  not  enutled 
wrms  put  in,  dated   1814.  and  duly  registered.     It  was  then  to  notice  of 

■^  '  '  ^  /       o  action  under^ 

x>ntended  that  the  plaintiff  must  be  nonsuited,  as  he  had  sect.47of  that 
given  the  defendant  no  notice  of  action  pursuant  to  1  &  2  ^^^ 
Will.  4y  c.  32,  s.  47  y  which  says,  "  and  for  the  protection 
of  persons  acting  in  the  execution  of  this  act,  be  it  enacted, 
that  all  actions  and  prosecutions  to  be  commenced  against 
any  person  for  any  thing  done  in  pursuance  of  this  act,  shall 
be  laid  and  tried  in  the  county  where  the  fact  was  com- 
mitted, and  shall  be  commenced  within  six  calendar  months 
after  the  fact  committed,  and  not  otherwise ;  and  notice  in 
writing  of  such  action,  and  of  the  cause  thereof,  shall  be 
given  to  the  defendant,  one  calendar  month  at  least  before 
the  commencement  of  the  action ;  and  in  any  such  action 
the  defendant  may  plead  the  general  issue,  and  give  this  act 
and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon.**  To  this  it  was  objected  that  the  defendant  was 
not  within  the  protection  of  the  act,  as  he  had  not  taken  out 
a  fresh  deputation  under  the  act.  The  learned  judge  over- 
ruled the  objection  and  directed  a  nonsuit. 

Knowles,  in  Easter  term,  1837i  having  obtained  a  rule  nisi 
for  a  new  trial, 

Alexander  and  J.  Ingham  now  shewed  cause,  and  ad- 
mitted that  it  had  been  decided  in  Bush  v.  Green  (a\  that  a 
gamekeeper  acting  under  a  deputation  granted  and  regis- 
tered before  the  new  act,  was  not  entitled  to  notice  of 
action,  but  contended,  that  at  all  events  he  was  entitled  to 

(«)  4  Bing.  N.  C.  41. 
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such  notice  as  a  servant  of  his  employer  under  the  36th 
section,  which  authorizes  the  servant  of  the  owner  of  land 
to  take  from  persons  trespassing  on  it,  in  pursuit  of  game, 
any  game  which  shall  appear  to  have  been  recently  killed. 
It  is  immaterial  that  the  particular  act  complained  of  in  this 
action,  was  not  the  act  authorized  by  that  section  ;  the  de- 
fendant, at  all  events^  filled  the  character  of  a  servant,  which 
is  protected  by  it. 


Knowles,  contra.  The  point  now  raised  was  virtually  in- 
volved in  the  case  already  decided,  for  it  was  an  action 
brought  against  the  master  who  had  adopted  the  act  of  his 
servant. 

Per  Curiam  (a). — There  is  no  reason  to  depart  from 
the  authority  of  Bush  v.  Green,  and  this  rule  must  be  made 
absolute. 

Rule  absolute. 

(a)  Lord  DenntanC.J.,  Litiledale,  PaZ/eson,  and  WUluans^ii. 


Doe  d.  Willis  v.  Birchmore  and  another. 


ID 


Saturday^ 
January  36/A. 

The  owner  of    EjECTMENT  for  part  of  a  cottage  at  Leatherhead,  i 

a  cottage,  di-  . 

vided  into  two  the  county  of  Surrey.     At  the  trial  at  the  Surrey  spring 

Jurfn'two^^  assizes,  1837,  before  Tindal  C.  J.,  the  plaintiff  proved  that 
servants  H.  a  Mr.  Clear  built  the  cottage  in  question  in  1808,  for  his 
cupY  it,  who     ^''^^  ^^  reside  in  after  his  death,  and   that  in  the  meantime 

occupied  each  he  put  in  Willis,  the  lessor  of  the  plaintiff,  and  Hammond, 

part  severally 

till  bis  death,    who  were  two  old  servants  of  his,  to  occupy  the  different 

in  1814,  with-  jjj^i^gjj  Qf  jjjg  cottage.  Mrs.  Clear  died  in  1813,  and  Mr. 
out  paying  any  ^  °  ' 

rent.    They      Clear  in  1814.     Willis  and  Hammond  continued  to  occupy 

continued  to 

occupy,  undisturbed,  after  bis  death,  till  1821,  when  H.  died,  having  by  his  will  devised 
his  moiety  to  W.  H.,  some  time  before  his  death,  took  in  L,  to  live  with  him,  as  a 
servant,  and  after  H.'s  death  L.  continued  in  possession: — Held,  on  ejectment  brought 
by  W.f  that  by  proving  L.  to  have  come  in  under  U.,  he  had  shewn  a  prima  facie  tiik* 
The  defendant  in  the  above  ejectment,  who  defended  under  the  landlord's  rule,  pro- 
posed to  call  L.  as  a  witness,  on  the  ground  that  he  was  not  the  tenant  in  possession, 
but  a  mere  servant : — Held,  that  L.  was  iucompetent,  as  the  defendant  had  admitted 
him  to  be  tenant  in  possession  by  the  rule. 
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tbeir  respective  halves  till  1821,  without  paying  aoy  rent  for 
them.  In  that  yt^r  Hammond  died,  and  by  his  will  devised  all 
his  interest  in  the  half  of  the  cottage  to  Willis.  Three  or 
four  years  before  Hammond^ h  death,  a  person  of  the  name  of 
Lee  came  to  live  with  him  as  servant,  to  take  care  of  him, 
and  after  his  death  continued  in  possession  of  his  half  of  the 
cottage  up  to  the  time  of  the  ejectment  brought  The  de- 
claration in  the  ejectment  was  served  upon  Lee^  and  the 
defendants  came  in  on  the  consent  rule  to  defend  as  land- 
lords. The  counsel  for  the  defendants  on  these  facts  con- 
tended that  there  must  be  a  nonsuit,  as  Hammond  had 
acquired  no  title  in  the  premises,  his  occupation  being 
merely  by  sufferance  from  1808  to  1814,  and  therefore  that, 
if  an  adverse  possession  were  relied  upon,  no  title  by  it 
had  accrued  in  1821;  the  Lord  Chief  Justice  thought  that 
the  occupation  by  Willis  might  be  coupled  with  that  of 
Hammond^  upon  which  the  defendants  called  witnesses, 
and  claimed  to  be  the  heirs  at  law  of  Clear^  but  did  not 
make  out  their  title ;  they  then  proposed  to  call  Lee,  the 
tenant  in  possession,  to  shew  that  he  was  permitted  by  the 
defendants  to  continue  in  possession  of  his  half  of  the  cot- 
tage on  the  condition  of  leaving  when  required ;  he  was 
however  rejected  as  an  incompetent  witness.  His  lordship 
directed  the  jury  to  find  for  the  plaintiff,  but  gave  the  de- 
fendants leave  to  move  to  enter  a  nonsuit. 

Piatt,  in  Easter  term,  1837,  having  obtained  a  rule 
accordingly  for  a  nonsuit  or  a  new  trial,  on  the  grounds 
that  no  title  had  accrued  by  twenty  years'  adverse  possession, 
and  that  Lee,  as  a  mere  servant  of  the  defendants,  was  a 
competent  witness. 
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Channell  now  shewed  cause.  It  is  not  contended  that 
the  lessor  of  the  plaintiff  had  obtained  a  title  by  twenty 
jrears*  adverse  possession,  under  3  &  4  WUL  4,  c.  27,  but 
as  ejectment  is  a  possessory  action,  and  as  it  was  shewn 
that  Lee  came  into  possession  under  Hammond,  the  ques- 
tion is  to  be  considered  as  between  those  two,  and  therefore 
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possession  for  a  single  day  or  hour  is  a  sufficient  primal  facie 
case  against  the  defendants.  If  the  defendants  bad  shewn 
themselves  to  be  the  feoffees  or  heirs  at  law  of  Clear ^  they 
would  have  entitled  themselves  to  a  verdict.  But  they 
claim  as  landlords  of  Lee,  and  yet  shew  no  connexion  with 
him.  That  being  so,  Lee  was  clearly  incompetent,  for  a 
verdict  for  the  plaintiff  would  immediately  turn  him  out  of 
possession;  Doe  v.  Wilde  {a).  Doe  v.  Tyler  {b),  per  2ij«- 
dal  C.  J.  [Lord  Denman  C.  J.  It  is  contended  that  Lee 
was  only  the  servant  of  the  defendants.]  The  defendants 
cannot  allege  that,  for  they  have  come  in  under  the  con* 
sent  rule  to  defend  as  his  landlords. 


Plait  and  Shee,  contri.  The  lessor  of  the  plaintiff  must 
succeed  on  the  strength  of  his  own  title,  but  he  has  failed 
here  to  shew  any.  The  lessor  of  the  plaintiff  attempted 
to  couple  the  possession  of  Hammofid,  from  1814,  with  bis 
own,  from  1821,  up  to  the  time  of  the  ejectment,  but  that 
is  insufficient,  because  when  3  8c  4  Will,  4,  c*  27,  passed 
(July,  1833),  there  had  not  been  twenty  years'  adverse 
possession,  and  therefore,  by  section  16,  the  heirs  of  Clear 
would  have  five  years  to  bring  an  ejectment  for  the  pre- 
mises; Doe  d.  Burgess  v.  Thompson  (c).  Besides  which, 
the  twenty  years'  possession  required  by  the  act  must  be  ao 
uninterrupted  possession;  Doed.  Thompsons.  Thompson{d). 
Then  if  Lee  had  been  called,  the  defendants  might  have 
shewed  their  title.  Doe  v.  Wilde  (a)  is  a  case  where  the  real 
tenant  of  the  premises  was  not  allowed  to  prove  that  he  was 
so,  because  the  verdict  for  the  plaintiff  would  have  turned 
him  out  of  possession,  but  Lee  being  only  a  servant  to  the 
defendants,loss  of  the  possession  would  have  been  immaterial 
to  him.  [Coleridge  J.  How  can  they  contend  that  he  was 
their  servant,  after  having  entered  into  the  consent  rule, 
where  they  state  themselves  to  be  bis  landlords?]    That  is 


(a)  5  Taunt.  183. 

(6)  6  Bing.  304. 

(c)  IN.  &  P.  315;  fil.C.  6 A. 


&  E.  532. 

(d)  6  A.  &E.731;  5.C.  SN. 
&  P.  657. 
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a  mere  fiction,  like  all  the  proceedings  in  ejectment,  for  the 
more  convenient  trial  of  the  real  merits  of  the  case.  The 
landlord's  rule  enables  the  landlord  to  come  in  and  defend 
an  the  real  defendant,  and  it  is  only  a  form  that  the  party 
in  possession,  who  may  be  his  servant,  i«  called  the  tenant. 
Both  Hammond  and  Let  were  in  possession  by  the  suffer- 
ance of  the  defendants ;  the  priocif^e,  therefore,  laid  down 
by  TindalCJ.f  in  Doe  v.  Tyler  {a)^  does  not  apply,  because 
JLee  had  no  more  interest  in  the  premises  than  any  odier 
domestic  servant. 
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Lord  Dbnman  C.J. — The  argument  raised  on  ihe  late 
statute  is  inapplicable.  By  the  3  &  4  U^ili.  4,  c.  £7,  an 
adverse  possession  of  twenty  years  may  be  lelied  upon  even 
against  ibe  reel  owners  of  the  land ;  but  here  llie  defead-» 
ants  are  mere  strangers,  and  the  question  is,  whether  tlte 
lessor  of  the  plaintiff  has  made  out  any  title  at  all.  I  think 
he  has,  by  shewing  Hammond  td  have  been  in  possession 
of  the  i^remises,  and  that  Lee  came  in  under  Hammond. 
W)ietfaer  be  came  in  as  tenant  or  servant  ts  ioHnaterial,  for 
it  was  not  competent  to  him  to  dispute  Htxmmoml'B  title  or 
WUlis^  who  stands  in  Hammofid^s  place.  The  'plaintiff 
therefore  has  shewn  a  prim&  facie  case,  but  it  is  said  an 
anawer  would  have  been  given  to  it  if  the  evidence  of  Lee 
bad  been  admitted,  aad  that  be  was  coaapetent,  as  he  was 
only  a  servant  of  the  defendants.  But  what  do  the  defend* 
ants  come  in  to  defend  under  the  consent  rule  ? — the  pos- 
session of  Lee.  It  is  not  therefore  for  them  to  say  that  the 
poaaeasion  is  not  Lee's.  That  being  so,  the  effect  of  a 
▼erdtct  for  the  plaintiff  would  be  to  turn  Lee  out  of  his 
possession. 

LITTI.E0ALE  J. — In  this  case  it  appears  that  from  1808 
to  1831  Willii  and  Hammond  occupied  several  parts  of 
this  bouse,  not  as  tenants^  but  as  servants,  and  that  a  year 
or  two  before  his  death,  Hammond  takes  in  Lee  to  live  with 


(a)  6  Bing.  394. 
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1839.  him,  and  take  care  of  him  during  his  illness,  and  that  he 

^■^'^'"'^  afterwards  dies  and  leaves  bis  interest  in  the  premises  to 

^.  Willis.     Now  supposing  that  Hammond  instead   of  dying 

Willis  jjgjj  recovered,  and  left  the  premises  with  Lee  in  possession 

BiRCHMORE  of  them,  and  on  his  return  Lee  had  refused  to  give  up  pos- 

and  anot  er.  gesjJQp^  j^  jg  clear  that  Hammond  could   have  recovered 

them  from  him  by  an  ejectment.     But  Willis  stands  in  the 
same  position  as  Hammond,  therefore,  as  against  Willis^ 
Lee  cannot  dispute  his  title,  and  the  question  as  to  the 
twenty  years'  possession  does  not  arise.    But  then  it  is  con- 
tended that  Lee  is  a  competent  witness,  because  be  dis- 
claims possessing  as  tenant,  and  that,  as  he  is  only  a  servant, 
it  is  immaterial  to  him  whether  he  is  turned  out  of  posses- 
sion or  not.     But  the   defendants    have  treated    him  as 
tenant  in  possession,  and,  though  the  point  is  not  quite  free 
from  doubt,  on  the  whole  I  think  he  was  an  incompetent 
witness. 

Williams  J. — The  question  turns  entirely  on  the  facts 
of  the  case,  and  not  at  all  on  the  late  statute.  Suppose  the 
ejectment  had  been  between  Lee  and  Hammond,  could  the 
title  of  the  latter  have  been  disputed  ?  Then  on  what  ground 
can  the  defendants  defend  the  possession  of  Lee^  except  as 
his  landlords  ?  He  clearly  must  be  considered,  with  refer- 
ence to  the  facts  of  the  case,  as  tenant  in  possession,  and 
therefore  had  a  direct  interest  in  the  suit. 

Coleridge  J. — It  is  clear  that  Hammond  could  have 
maintained  ejectment  against  Lee,  on  the  privity  of  contract 
between  them,  and  the  question  is,  where  Hammond  devises 
to  Willis^  and  the  latter  brings  ejectment,  whether  Let 
could  then  set  up  the  title  of  any  one  else.  If  he  could, 
this  consequence  follows,  that,  if  a  party  leaves  a  servant  in 
possession  of  a  house,  who  afterwards  refuses  to  deliver  it 
up,  on  ejectment  brought  the  owner  may  be  called  upon  to 
go  into  the  whole  evidence  of  his  title.  This  is  so  mon- 
strous, that  it  clearly  cannot  be  so.     But  it  is  said  the 
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iefendants  are  entitled  to  prove  their  title  under  tbe  land- 
ord's  rule.  That  dates  from  the  11  Geo.  2,  c.  19,  s.  13, 
rliich  was  passed  for  the  purpose  of  preventing  tenants 
x>m  allowing  recoveries  to  be  obtained  fraudulently  against 
lieir  landlords,  and  was  framed  merely  to  enable  landlords 
3  come  in  and  defend.  But  I  agree  that  the  act  has  been 
xtended  to  others,  claiming  title  to  the  lands,  such  as  the 
leir,  the  mortgagee,  or  the  remainder-man  (a),  but  in  all 
bose  cases  there  is  a  privity  between  such  parties  and  the 
KTcupier,  and  whenever  it  has  been  attempted  to  bring  in 
under  the  landlord's  rule  parties  like  tbe  defendants, 
whose  title  is  inconsistent  with  tbe  possession  of  the  occu- 
pier, and  would  throw  a  different  onus  of  proof  on  the 
plaintiff,  it  has  been  objected  to ;  and  where  it  has  been 
allowed,  as  in  Doe  v.  Lady  Smythe{b),  the  Court  would 
oot  allow  the  defendant  to  set  up  a  different  title  from 
that  of  the  tenant  in  possession,  for  otherwise  a  perfect 
stranger  to  the  tenant  might  come  in  and  put  himself  into 
the  favourable  position  of  a  tenant  in  possession,  which 
was  never  intended.  Then  as  to  the  competence  of  Lee, 
the  effect  of  the  landlord's  rule  is  to  let  another  person  in 
to  defend  the  possession  of  the  tenant  as  lawful;  if  the 
plaintiff  succeeds  he  turns  Lee  out  of  possession,  Lee  there- 
fore is  an  incompetent  witness.  It  is  suggested,  indeed, 
that  Lee  is  only  a  servant,  but,  if  that  fact  had  been  brought 
before  the  Court,  there  would  not  have  been  a  proper  ser- 
vice of  the  declaration  in  the  action,  for  although  a  servant 
may  be  served,  in  such  case  it  is  service  upon  the  master. 
No  such  objection  however  was  made. 

Rule  discharged. 
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1839. 

Doe 

d. 

Willis 

V. 
BlRCHMORI 

and  another. 


(a)  See  the  instances  collected, 
9  Tidd's  Pr.  1228,  (9th  ed.). 


{b)  4  Mau.  &  S.  348. 
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1830. 

Doe  d.  Chadborn  v.  Grecn. 

January  29ih.  EJECTMENT  for  a  cottage  at  Winchcombe,  in  thes: 
tn^^^L^.  ^^^^^y  ^^  Gloucester.  At  the  trial  before  Farke  B.  at  tbes 
so  on  firom  Gloucestershire  spriog  assizes,  it  appeared  that  the  lessor  oft 
until  the  to-'     ^'^  plaintiff  had  demised  the  premises  to  the  defendant  b^ 

nancy  hereby    an  agreement  dated  January  5,  1836,  by  which  Chadborn 

created  shall  ^^ 

be  determined  agreed  to  let,  and  Green  agreed  to  take,  ''  for  one  yei^^ 

as  hereafter      f^QUj  ^^  jg^g  hereof,  and  so  on  from  year  to  year  unt^ 

mentioned,  . 

with  a  provi-     the  tenancy  hereby  created  shall  be  determined,  as  afte  r 

siimild  be  Uw-  ^c^^io^^^f"  ^^e  cottage  particularly  described  in  the  agree- 
fal  for  either  ment,  ''  at  the  yearly  rent  of  10/.  a  year,  to  be  paid  quar- 
to dete'raioe^    terly."     "  And  it  is  further  agreed  between  the  said  partie5| 

the  tenancy  by  that  it  shall  be  lawful  for  the  said  J.  Cliadbom  or  the  said 
three  months      mmr    ^  •  •         i  .•!/.•• 

notice,  creates  ^*  ^''^^o  ^o  determme  the  tenancy,  by  either  of  us  giving 

a  tenancy  for    y^iQ  ^jj^  other  three  months'  notice  of  either  of  their  inteu- 

two  years  cer-    .         „     ^ 

tain,  and  can-  tions.      The  lessor  of  the  plaintiff  gave  the  defendant  three 

natedTb^T""  months'  notice,  to  quit  at  -the  end  of  the  first  year.  The 
three  months'  defendant  contended  that,  as  the  above  agreement  consd- 
at^the  end'of  ^^^^^  ^  tenancy  for  two  years,  a  notice  to  quit  at  the  end 
the  first  year,    of  the  first  year  could  not  be  given,  and  he  cited  Birch  v. 

Wright  (a).  The  learned  baron,  however,  thought  that  it 
was  a  demise  capable  of  being  terminated  at  the  end  of  tbe 
first  year,  on  the  authority  of  Thompson  v.  Maberley  (k\ 
and  he  directed  a  verdict  to  be  entered  for  the  plaintiff. 

Talfourd  Serjt.  having  obtained  a  rule  nisi  for  a  new 
trial,  in  Easter  term,  18S7>  on  the  ground  of  misdirection, 

W.  J,  Alexander  now  shewed  cause.  The  learned  judge 
was  quite  right  in  his  direction.  In  Thompson  v.  Maber- 
ley (b)  the  terms  of  the  agreement  were  '*  for  twelve  months 
certain,  and  six  months'  notice  afterwards  ;'*  and  X«ord  E^ 
lenborough  held,  that  notice  to  quit  at  the  end  of  the  first 
year  might  be  given.     In  Kemp  v.  Derrett  (c),  where  the 

(a)  1  T.  R.  378/  (c)  3  Camp.  510. 

(6)  2  Camp.  573. 
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agreement  was  that  the  tenant  should  "  always  be  subject         1839. 
to  quit  at  three  months*  notice,"  it  was  held  to  be  a  three      >'^^/'^ 
months'  holding,  and  that  a  three  months*  notice  to  quit  </. 

at  the  end  of  any  quarter  from  the  time  of  entry  would  be     Chadboek 
sufl^cient.     So  in  Doe  v.  Donovan  (a),  where  a  house  was        Green. 
let  from  Michaelmas  at  50/.  a  year,  to  quit  at  a  quarter's 
notice,  ChumbreJ.  said,  "that  the  meaning  of  the  quar- 
ter's notice  depended  upon  the  whole  contract;  if  it  was  a 
tenancy  from  year  to  year,  with  a  quarter's  warning,  it  would 
be  a  quarter  ending  with  the  year ;  but  if  it  were  a  demise 
for  one  year  only,  and  then  to  continue  teuant  afterwards, 
and  quit  at  a  quarter's  notice,  it  would  be  a  quarter  end- 
ing at  any  time."     [Coleridge  J.  Does  not  this  case  fall 
within   the  prior  part  of  the  alternative?]     That  is  the 
question.    Birch  v.  Wright  (b),  which  was  cited  at  the  trial, 
is  not  very  applicable.     What  Suiter  J.  said  in  that  case 
as  to  a  holding  of  this  sort  was  an  obiter  dictum.     This  case 
must  be  decided  upon  the  agreement  itself,  and  that  shews 
that  an  absolute  tenancy  for  one  year  only  was  created, 
which  was  therefore  capable  of  being  put  an  end  to  at  the 
close  of  the  first  year. 

Talfourd  Serjt.  contnl.  The  argument  for  the  plaintiff 
proves  too  much,  for,  if  the  tenancy  created  was  defeasible 
by  a  three  months'  notice  before  the  end  of  the  two  years, 
it  must  have  been  so  at  the  end  of  any  quarter  in  the  first 
year.  But  Dennv.  Cartwright {c)  clearly  shews  that  a  tenancy 
from  year  to  year  enures  as  a  tenancy  for  two  years  at  least, 
and  entirely  confirms  Birch  v.  Wright  (h),  Thompson  v. 
Maberley  (d)  at  first  sight  appears  difficult  to  understand, 
but  on  examining  Lord  Ellenboroiigh^s  judgment  it  will  be 
found  that  he  decided  the  case  on  the  introduction  of  the 
word"  certain,^'  and  that,  as  the  agreement  was  for  twelve 

(«)  1  Taunt. 555;  S.  C. 2  Camp.  (c)  4  East,  31. 

78.  (<0  2  Camp.  573. 

(5)  1  T.  R.  378. 

VOL.  I.  H   H 


456 


I8S9. 


CASES  IN  THE  QUEEN  S  BENCH, 

months  certain,  every  thing  after  that  period  was  uncertain 
and  dependent  on  the  notice. 

Cur,  adv.  vult. 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. — The  decision  in  this  case  turned  upon  the 
sufficiency  of  the  notice  to  quit.     My  brother  Parke^  before 
whom  it  was  tried,  thought  that  the  agreement  constituted 
a  tenancy  for  one  year  certain  only,  and  relied  on  Thomp- 
son V.  Maberley  (a).     But  we  think  that  case  is  clearly  dis- 
tinguishable, as  the  terms  of  the  agreement  there,  by  stat- 
ing the  holding  to  be  for  twelve  months  certain,  and  six 
months'  notice  afterwards,  limited  all  that  was  definitively 
agreed  on  between  the  parties  to  the  first  twelve  months. 
In  this  case  the  agreement  was  for  one  year,  and  so  on  from 
year  to  year,  which  in  conformity  with  Birch  v.  Wright  {b\ 
and  other  cases  (c),  we  think  constitutes  a  tenancy  for  two 
years  certain,  and  therefore  the  notice  to  quit  at  the  end  of 

the  first  was  insufficient. 

Rule  absolute. 


(a)  2  Camp.  573. 
(6)  1  T.  R.  378. 
(c)  See  the  authonties  collected 
in   4   Bac.  Abr.    7th  ed.   838-9, 


Leases  and  Terms  for  Yean  (L); 
and  Sir  H.  Gwillim's  observatioos 
on  the  case  of  Harris  v.  EvmSj  1 
Wils.  262 ;  5.  C  Ambl.  329. 


Tuesday,  The  QuEEN  v.  CoDD. 

January  29M.    _^ 

Where  a  jus-     JL   LATT,  in  Hilary  term  last,  had  obtained  a  rule,  calling 

.V™lf*«  upon  the  defendant  to  shew  cause  why  a  writ  of  mandamus 
upon  to  en-  »^  •' 

force  an  order  should  not  issue  to  him,  commanding  him  to  issue  his  wu^ 

der  49  Geo.  3  ^^^^  ^^  apprehend  and  commit  James  Woodard,  the  person 
c.  68,  s.  3,  on 

proof  of  the  weekly  sum  ordered  to  be  paid  being  due  to  the  parish,  and  of  the  repoted 
father's  refusal  to  pay,  he  has  no  jurisdiction  to  inquire  how  the  weekly  sum  is  es- 
pended :  and  therefore  where  a  justice  refused  to  commit  such  father  to  the  house  of 
correction,  on  the  ground  that  the  weekly  sum  expended  by  the  parish  officers  was  ooc 
wholly  employed  in  the  support  of  the  bastard  child,  the  Court  of  Q.  B.  issued  a  nao- 
dauias  to  the  justice  to  compel  him  to  make  the  committal. 


CODD. 
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named  in  a  certain  order  of  justices,  to  the  house  of  correc- 

tion,  to  be  there  kept  to  hard   labour  for  three  calendar    ^ti^q^^ 

months,  unless  before  the  expiration  of  that  time  he  paid  to  v. 

the  overseers  of  St.  John,  at  Hackney,  the  sum  of  15/.  Is., 

due  from  him  under  the  above  order. 

By  the  affidavits  on  which  the  rule  was  obtained,  it  ap- 
peared that  on  21st  May,  1834,  an  order  of  justices  had 
been  made  on  Woodard  for  the  payment  of  7^.  per  week  to 
the  parish  officers  of  St.  John,  Hackney,  as  the  putative 
£ither  of  a  bastard  child,  bom  of  Elizabeth  Beckett.  The 
order  was  inrolled  of  record,  and  no  appeal  was  made 
against  it.  Woodard  paid  from  time  to  time  to  the  said 
parish  officers  several  sums  of  money  due  under  the  order, 
but  the  sum  of  15/.  l5.  being  due  to  the  parish  officers  for 
the  suma  advanced  to  Elizabeth  Beckett,  on  the  30th  Octo- 
ber, ]837>  they  brought  Woodard  before  the  defendant,  as 
the  sitting  justice  at  Worship  Street,  and  on  proof  of  the 
order  and  the  defendant's  refusal  to  pay,  they  required  the  de- 
fendant to  commit  Woodard^  under  the  statute  (a),  for  three 
months.  The  defendant  refused  to  do  so,  but  said  he  would 
order  Woodard  to  pay  such  sum  of  money,  or  commit  him 
for  the  non-payment,  if  the  guardians  of  the  Hackney  Union 
(to  which  St.  John's,  Hackney,  belongs)  would  take  in  the 
said  bastard  child,  and,  after  charging  for  the  maintenance 
of  the  child,  would  place  the  remainder  of  the  75.  per  week 
in  a  savings'  bank,  for  the  benefit  of  the  child.  Elizabeth 
Beckett  refused  to  give  up  the  child,  and  the  guardians  of 
the  Union  having  also  declined  to  take  it,  the  defendant  re- 
fused to  commit  Woodard. 

The  affidavit  in  answer  stated,  that  at  the  hearing  before 
the  defendant  Woodard  objected  that  75.  a  week  was  an 
excessive  sum  for  the  support  of  the  bastard  child,  and  that 
Elizabeth  Beckett  had  another  bastard  child,  of  which 
Woodard  was  not  the  reputed  father,  and  that  she  expended 
the  sum  of  75.  per  week  indiscriminately  in  support  of  both 

(a)  49  Geo,  3,  c.  68, 8.  3. 
n  H  2 


The  QuEiN 

V, 
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1839.  children.  The  defendant  thought  that  these  payments  were 
not  applied  according  to  the  acts  of  parliament  for  the 
relief  of  the  poor,  and  recommended  the  guardians  of  the 

CoDO.        Hackney  Union  to  take  the  bastard  child,  of  which  Woodard 
was  the  father,  into  the  workhouse,  to  be  virtuously  brought 
up;  and  two  other  magistrates,  sitting  at  the  same  time,  con- 
curred in  opinion  with  the  defendant.     The  guardians  having 
declined  to  act  upon  this  recommendation,  the  defendant  went 
fully  into  the  case,  and  on  calling  upon  Woodard  for  his 
defence,  he  alleged  that  the  money  demanded  of  him  was 
not  expended  in  the  support  of  the  bastard  child  of  which 
he  was  the  father.     The  defendant  thereupon  required  the 
parish  officers  to  prove  how  the  money  was  expended ;  and 
they  proved  that  the  sum  of  7^.  per  week  was  paid  over  to 
Elizabeth  Beckett,  but  without  requiring  from  her  any  ac- 
count of  its  disposal.     It  then  appeared,  by  the  evidence  of 
Beckett f  that  she  expended  it  in  support  of  both  her  children. 
The  defendant  was  thereupon  of  opinion  that  the  whole  of 
the  7s.  not  being  expended  upon  the  child  of  Woodard,  this 
was  a  reasonable  cause,  under  the  statute,  for  refusing  to 
make  an  order  for  the  payment  of  15/.  Is. 

Erie  now  shewed  cause.  This  application  was  made  to 
the  defendant  under  the  49  Geo.  3,  c.  68,  s.  3,  which  directs 
the  justices,  on  proof  of  an  order  of  filiation,  and  of  a  refusal 
to  pay  the  amount  due  under  the  order,  to  commit  tbe 
reputed  father  to  the  house  of  correction  for  three  months, 
unless  the  reputed  father  **  shall  shew  to  such  justice  some 
reasonable  and  sufficient  cause"  for  not  paying  the  amount 
claimed.  What  is  a  reasonable  and  sufficient  cause,  must 
be  left  to  the  discretion  of  the  justice.  The  defendant  in 
the  present  case  thought  bond  fide  that  a  sufficient  cause 
was  alleged.  The  principle  of  the  poor  laws  is,  that  the 
sum  mentioned  in  the  order  shall  not  exceed  the  "  actual 
expense  to  be  incurred"  for  the  bastard  child,  as  appears  by 
the  4  &  5  Will.  4,  c.  76,  s.  72 :  and  although  that  statute 
applies  to  subsequent  orders  only,  the  18  Eliz.  c.  3,  which 
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^^V^s  justices  their  jurisdictioD  over  the  reputed  fathers  of         1839. 

^stard  children,  is  framed  on  the  same  principle:  for  it    S^^^!!^ 

...  r         r     ^  j^^  Queen 

'Hacts  that  they  may,  at  their  discretion, ''  take  order  for  the  v. 

leepiog  of  every  such   bastard  child/'  by  charging  such        Codd. 

reputed  father  with  the  payment  of  money  weekly,  or  other 
sustentation  for  the  relief  of  such  child.  The  defendant 
contends  upon  those  statutes,  that,  although  an  order  may 
be  made  in  the  usual  form  for  a  sum  of  money  to  be  paid 
weekly  for  the  relief  of  a  bastard  child,  if  it  appears  that 
such  weekly  sum  is  not  so  expended,  the  justice  is  not 
bound  to  enforce  the  order,  and  imprison  the  reputed  father. 

Piatt,  contr^,  was  not  called  upon  by  the  Court. 

Lord  Denman  C.J. — No  reasonable  doubt  can  be  en- 
tertained OQ  this  case.  The  justices,  under  the  49  Geo.  3, 
c.  68,  were  bound  to  make  an  order  on  the  reputed  father 
of  a  bastard  child  chargeable  to  the  parish,  and  sect.  4  of 
that  statute  left  the  amount  of  charge  entirely  at  their  dis- 
cretion. If  the  order  was  excessive,  Woodard  might  have 
appealed.  I  remember  no  case  where  the  justice,  who  has 
been  called  on  to  enforce  such  an  order,  has  inquired  whe- 
ther the  whole  sum  was  expended  on  the  bastard  child. 
Perhaps  some  authority  to  the  justice  in  that  respect  might 
b^  desirable,  but  h^  has  none  such  given  him  by  the  act. 

LiTTLEDALE  J. — As  loug  as  the  original  order  is  in 
force,  the  defendant  was  bound  to  carry  it  into  execution. 

Williams  J.  concurred. 

Coleridge  J. — If  we   were   to   refuse  this   rule,   we 

should  in  effect  permit  appeals  to  be  made  from  the  original 

order,  in  a  mode  and  at  a  time  different  from  those  pointed 

out  by  the  act  (a). 

Rule  absolute. 

(o)  Section  2. 
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1839. 

Tuesday, 
January  29th. 

Where  a  caase 
was  referred 
bf  order  of 
nisi  priosywith 
power  to  the 
arbitrator  to 
certify  whe- 
ther tbe  cause 
was  a  proper 
one  to  be  tried 
before  a  judge, 
and  the  arbi- 
trator certified 
to  that  effect, 
but  the Judge 
died  be/ore  the 
arbitrator's 
certificate  was 
made  known 
to  him: — 
Held,  that  the 
full  Court  had 
no  power  to 
make  the  or- 
der for  full 
costs. 


AsTLEY  V.  Joy. 

At  the  trial  of  this  cause  before  Park  J.  at  the  last 
Norwich  assizes,  the  cause  was  referred  to  a  barrister,  with 
the  power  to  enter  a  certificate  whether  the  cause  was  a 
proper  one  to  be  tried  before  a  judge.  The  arbitrator 
found  a  verdict  for  the  plaintiff  for  l6/.  lis.  lOd.,  and  cer- 
tified ^*  that  the  above  cause  was  one  to  be  tried  before  a 
judge  of  assize."  On  the  plaintiff's  attorney  applying  at 
the  chambers  of  the  above  learned  judge,  in  order  to  obtain 
his  certificate,  his  lordship  was  prevented  from  seeing  the 
attorney  by  illness,  which  terminated  fatally. 

Sj/ks  now  moved  the  Court,  on  an  aflSdavit  stating  tbe 
above  facts,  for  a  direction  to  the  Master  to  tax  the  full 
costs,  on  the  authority  of  Nokes  v.  Frazer  (a). 

Lord  Denman  C.  J. — That  case  does  not  warrant  us  in 
acceding  to  this  motion.  There  the  learned  judge,  who 
saw  the  pleadings,  thought  it  a  proper  case  to  be  tried  bj  a 
judge  of  assize ;  but  in  this  case  there  has  been  no  exercise 
of  the  opinion  of  a  judge,  but  of  the  arbitrator  only.  If  we 
were  to  permit  this  application,  we  should  have  attempts 
made  to  obtain  similar  rules,  without  reference  to  tbe 
judge's  order  at  all. 


LiTTLEDALE,   WiLLIAMS    and    CoLERIDGE,  Js.   COD- 

curred. 

Rule  refused. 


(a)  3  Dowi.  P.  C.  339. 
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1839. 

In  the  matter  of  Arbitration  between  Greenwood 

and  J.  TiTTERiNGTON  and  another.  Tuesday, 

^  January  %9th. 

y^RESSWELL  had  obtained  a  rule  calling  upon  J,  and  Where  an  um- 
y/.  Titterington  to  shew  cause  why  the  award  in   this  case  jJiJradon^is"" 
should  not  be  set  aside,  on  the  ground  of  the  umpire  having  chosen  by  lot, 
been  improperly  appointed,  and  on  other  grounds,  which  it  the  parties  to 

is  unnecessary  to  mention.  '^®  umpire 

„  .  chosen  does 

1  be  affidavits,  on  which  the  rule  was  obtained,  stated  not  make  the 

that,  by  articles  of  agreement  between  the  two  parties,  an  «l«cnon  good, 
action  pending,  and  all  matters  of  difference  between  them,  know  the 
were  referred  to  two  arbitrators  therein  named,  with  the  °J^  umpire ' 
usual  power  to  appoint  an  umpire.     At  the  first  meeting  was  cboseii, 
of  the   arbitrators,   each    nomiuated  a  difi^erent   party  as  circumstances 

umpire,  and  of  the  two  named  one  was  chosen  umpire  by  relating  to  his 
,    „  "^  eiecdon. 

ballot. 

The  affidavits  in  answer  stated  that  the  arbitrators  in- 
formed both  parties,  previous  to  the  commencement  of  the 
business  at  the  first  meeting,  that  they  had  mutually  chosen 
one  Atkinson  to  be  an  umpire,  and  that  the  parties  gave 
consent  and  approved  of  the  choice  so  made. 

Alexander  now  shewed  cause.  With  regard  to  choosing 
an  umpire  by  lot,  there  are  three  recent  decisions,  which 
leave  the  law  rather  doubtful  on  the  point.  In  Ford  v. 
Jones  {a)  it  was  held,  that  an  appointment  of  an  umpire 
must  in  no  case  be  determined  by  chance,  even  although 
the  parties  consent ;  but  In  the  matter  of  Tumio  (b)  it  was 
held  that,  if  a  party  consents  to  an  umpire  being  so  elected, 
he  waives  all  objection.  Then  again,  In  the  matter  of 
Jamieson{c),  it  was  held  that,  where  the  umpire  was  chosen 
by  lot,  and  the  parties  acquiesced  in  the  appointment,  still 
that  did  not  cure  the  irregularity,  unless  the  parties  were 
acquainted  with  all  the  circumstances  attending  the  mode 

(a)  3  B.  &  Ad.  248.  &  M.  328. 

(6)  5  B.  &  Ad.  488;  &  C.  2  N.  (c)  4  A.  &  £.  945. 
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1839.        of  electioQ.     But  there  one  of  the  arbitrators  objected  t»^ 
^""^^^^       the  party  eventually  chosen  as  umpire;  and  that  fact  w 
Greenwood    not  made   known   to    the  party   objecting  to    the    awan 
and  Here  the  parties  consented  to  the  appointment  made, 

it  does  not  appear  that  any  objection  was  made  to  eith-^ 
of  the  parties  nominated  as  umpire.  The  principle,  ther-^ 
fore,  on  which  an  election  by  lot  is  generally  bad,  does  m^ 
present  itself,  for  both  parties  assented  to  the  party  cho&^o 
as  a  fit  and  proper  umpire.  [He  was  then  proceeding  to 
answer  other  objections,  but  was  stopped  by  the  Court^J 

Lord  Denman  C.J. — ^As  we  think  you  have  not  got 
over  the  first  objection,  it  will  be  unnecessary  to  discuss  tbe 
others.  The  presumption  is  always  strong  against  an  elec- 
tion by  lot,  because  a  party  is  entitled  to  have  his  case 
decided  by  an  umpire  in  whom  he  has  confidence,  and  be 
should  therefore  be  able  to  express  his  opinion  as  to  eveiy 
party  proposed.  I  also  think  that  a  party  submitting  to  a 
reference  ought  to  know  the  mode  in  which  the  umpire  » 
chosen.  Neither  of  these  two  circumstances  appears  in 
the  present  case ;  and  therefore  I  think  the  award  is  bad. 

Little  DALE  J. — In  a  case  lately  before  me  in  the  Bail 
Court,  where  the  umpire  was  chosen  by  lot,  I  examined  all 
the  cases,  and  came  to  the  conclusion  that  the  selection  of 
an  umpire  should  always  be  matter  of  choice  and  not  of 
chance.  In  that  case  the  consent  to  choose  by  lot  was 
given  by  the  attornies'  clerks  who  appeared  for  the  parties 
at  the  reference,  but  I  thought  they  were  not  competent  to 
give  their  consent. 

Williams  J. — The  consent  given  by  the  parties  in  this 
case  was  not  at  all  a  consent  as  to  the  mode  in  which  the 
umpire  was  chosen,  but  only  as  to  the  party  chosen.  Now, 
for  aught  that  appears,  that  consent  may  have  been  giveD 
in  complete  ignorance  that  there  existed  weighty  objedioos 
to  the  party  so  elected. 
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Coleridge  J. — It  must  be  conceded  that  the  election         1839. 
»f  an  umpire  by  ballot  is  bad  per  se,  and  can  only  be  sup-  ^^*^ 

K>rted  where  the  parties  have  consented.  But  the  consent  Greenwood 
f  the  parties  must  be  to  all  the  circumstances  attending  Xitter^ngton 
he  election.  The  only  fact  here  as  to  the  consent  is,  that 
fae  parties  approved  of  the  party  elected;  but  that  may 
resy  well  have  been,  on  the  supposition  that  the  party  so 
Aiosen  was  agreed  upon  by  both  arbitrators.  In  the  case 
rf  In  the  matter  of  Tunno  (a)  it  was  clear  that  the  party  who 
moved  to  set  aside  the  award  was  cognizant  of  the  mode  in 
irbich  the  umpire  was  elected ;  and  it  was  properly  held 
that  his  acquiescence,  with   full  knowledge  of  the  facts, 

Dade  the  election  good. 

Rulie  abeolute. 

(a)  5  B.  &  Ad.  488;  5.  C.  2  N.  &  M.  328. 


Sykes  V.  Dixon.  Tuesday, 

_,  January  %9tK 

L^ASE.     The  first  count  of  the   declaration  stated  that  B.,  by  a  me- 

one^William  Bradley  heretofore,  to  wit,  on  &c.,  then  and  ^orandum  of 

....  .    agreement 

Still  being  the  servant  of  the  plaintiff  in  his  trade  and  busi-  signed  by  him- 

ness  of  a  manufacturer  of  powder  flasks,  wrongfully  and  ^reed  to  work 

without  the  licence  or  consent,  &c.  of  the  plaintiff,  departed  for  the  plain- 
-  -  ,  -    ,  •         *    I        1  •     .«.   tiff, "manofac- 

and  went  away  from  and  out  of  the  service  of  the  plamtin,  turer  of  pow- 
■nd  afterwards  went  and  came  to  the  defendant;  yet  the  der  flasks,  and 

for  no  other 

defendant,  well  knowing  the  said  fF.  Bradley  to  be  the  person  what- 
servant  of  the  plaintiff  in  his  said  trade  and  business,  but  [u^^fl*!^^!^ 
contriving  8cc.,  unlawfully  &c.  received  the  said  W.  B.,  so  1833,  (kring 
then  being  the  servant  of  the  plaintiff  as  aforesaid,  into  the  gxpi^Uon  of 
service  of  him  the  defendant,  and  harboured,  detained  and  twelvemonths, 

kept  the  said  W.  B.  in  the  service  of  him  the  defendant,  from  twelve 

months*  end 
to  twelve  months,  and  until  I  shall  pve  J.  S,  (plaintiff)  twelve  months'  notice  in 
writing  to  quit:*' — Held,  that,  as  this  agreement  contained  nothing  binding  on  the 
pliMtiff,  it  was  nuduM,  pactum,  and  therefore  althoagb  B.  served  uooer  the  agreement 
till  April,  1836,  when  he  left  the  service  and  worked  for  the  defendant,  who  was  shewn 
the  agreement  in  ooestioti,  and  warned  that  B.  %vas  the  plaintiff's  hired  servant,  that  in 
ao  aotioo  against  defendant  for  harbouring  the  plaintiff's  servant,  it  was  competent  to 
the  defendant  to  shew  that  the  contract  of  hiring  was  altogether  void. 
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1839.  for  a  long  space  of  time,  to  wit,  until  &c.  The  second 
count  was  for  enticing  the  said  W.  Bradley  to  depart  from 
the  service  of  the  plaintiff.  Pleas:  1,  Not  guilty:  %  That 
the  said  W,  Bradley  was  not,  at  the  said  times  when  &c.y 
the  servant  of  the  said  plaintiff  modo  et  formi,  &c. 

At  the  trial  before  Alderson  B.,  at  the  Yorkshire  spring 
assizes,  ]  837,  it  appeared  that  the  plaintiff  and  defendant 
were  powder  flask  manufacturers  at  Sheffield,  and  that 
W.Bradley,  who  bad  served  an  apprenticeship  with  the 
plaintiff,  when  his  articles  were  out,  had  entered  into  the 
following  agreement  with  the  plaintiff: 

'<  Memorandum  of  agreement  made  this  I7th  day  of  A  ugust,  1833, 

by  which  I,  William  Bradley ^  of  Sheffield,  in  the  county  of  York,  do 

agree  that  I  will  work  for  and  with  John  Sykes,  of  Sheffield  aforesaid, 

manufacturer  of  powder  flasks  and  other  articles,  at  and  in  such  work 

as  he  shall  order  and  direct,  and  no  other  person  whatsoever,  from  this 

date  henceforth,  during  and  until  the  expiration  of  twelve  months,  and 

so  on  from  twelve  months  end  to  twelve  months,  and  until  I  shall  give 

the  said  John  Sykes  twelve  months'  notice  in  writing  that  I  shall  quit 

his  service.  dig 

"  WilUam    4.    Bradleyr 
mark 

Bradley  worked  under  this  agreement  till  the  27th 
August,  1835,  when  he  gave  the  plaintiff  a  month's  notice 
to  quit,  in  writing.  The  plaintiff  thereupon  told  him  that 
a  year's  notice  to  quit  was  necessary ;  upon  which  he  gave 
him  notice  by  parol  to  quit  that  day  twelve  months. 
Bradley  continued  to  work  for  the  plaintiff  till  April,  1836, 
when  he  absented  himself  from  his  work  for  three  or  four 
(lays,  and  got  some  work  at  the  defendant's,  whom  he  told 
that  his  service  with  the  plaintiff  expired  in  the  August 
following.  The  plaintiff  gave  the  defendant  a  written 
notice  that  Bradley  was  his  hired  servant  under  the 
agreement  of  17th  August,  18S3,  and  that  if  defendant 
employed  him  he  would  bring  an  action  against  him. 
Bradley  thereupon  returned  to  his  work  at  the  plaintiff's, 
where  he  continued  till  August  27th,  1836,  when  he  again 
left,  and  got  employed  at  the  defendant's.  The  plaintiff, 
on  September  2nd,  again  gave  the  defendant  notice  that 
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Bradley  was  his  servant,  and  gave  him  a  copy  of  the  agree-  1839. 
ment.  Bradley  continued  with  the  defendant  till  October 
4th  following,  and  then  returned  to  work  at  the  plaintiff's. 
On  these  facts  the  counsel  for  the  defendant  contended, 
that  as  the  agreement  of  17th  August,  1833,  was  unilateral, 
there  being  no  consideration  for  the  promise  of  Bradley^  it 
was  not  binding;  and  he  cited  Lees  v.  Whitcomhe(a),  Wain 
V.  Warliers{b),  and  submitted  that  the  plaintiff  should  be 
nonsuited.  The  learned  baron  thought  that,  whether  the 
agreement  was  binding  or  not  between  Bradley  and  the 
plaintiff,  the  defendant  could  not  take  advantage  of  any 
defect  in  it,  as  appeared  by  Barber  v.  Dennis  (c)  and  Keane 
V.  Boycott  (d);  and  his  lordship  left  it  to  the  jury  that,  al- 
though Bradley  might  have  deceived  the  defendant  by  stat- 
ing that  his  service  with  the  plaintiff  had  expired,  the 
defendant  had  taken  upon  himself  to  prove  that  he  was  not 
the  plaintiff's  servant,  and  that  it  was  immaterial  whether 
he  knew  that  fact  or  not,  for  as  he  had  read  the  agreement, 
he  was  bound  by  its  legal  effect ;  and  therefore  on  the  first 
count  there  must  be  a  verdict  for  the  plaintiff.  The  jury 
accordingly  found  a  verdict  for  the  plaintiff,  with  305.  da- 
mages, on  the  first  count,  and  for  the  defendant  on  the  se- 
cond ;  and  his  lordship  gave  the  defendant  leave  to  enter 
a  nonsuit. 

Baines  having  obtained  a  rule  nisi  accordingly,  in  the 
ensuing  Easter  term  (April  20th), 

Cresswell  and  Hoggins  shewed  cause  on  a  former  day  in 
this  term  (e).  It  will  be  contended  that  this  agreement  comes 
within  the  4th  section  of  the  Statute  of  Frauds,  being  a  con- 
tract not  to  be  performed  within  a  year,  and  that  therefore, 
as  the  consideration  does  not  appear,  it  comes  within  Wain 
V.  Warlters  (6).  To  make  out  the  contract  to  be  such  an 
agreement,  the  cases  of  a  demise  from  year  to  year,  which 

(a)  5  Biiig.  34.  (e)  January  32nd,  before  Lord 

(6)  5  East,  10.  Denman  C.  J.,  LUiledaU  and  Wit- 

(c)  1  Salk.  68.  liatnSf  Js.    Coleridge  J.  was  sitting 

id)  2  H.  Bl.  611.  in  the  Bail  Court. 
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18S9.         have  been  held  to  be  a  demise  for  two  jears,  will  be  relie— - 
upon;  but  admitting  that  to  be  so,  and  that  this  agreemep^ 
contained  a  contract  to  serve  for  two  years,  that  period  te^ 
minated  on  17th  August,  1835,  and  if  the  parties  went  o^ 
afterwards,  a  new  contract  arose  for  a  year  upon  tbe  ten^:::^ 
of  the  old  agreement.     It  is   true  that  that  new  contr^^ 
might  last  for  more  than  a  year;  but  that  is  not  sufficie^?/ 
to  bring  it  within  the  Statute  of  Frauds,  unless  it  was  the 
intention  of  the  parties  that  it  should  last  more   than  a 
year:  Boy  dell  y.  Drummondia),     It  is  then  objected,  on 
the  authority  of  heti  v.Whitcombe(h),  that  the  agreement  is 
bad  for  want  of  mutuality.     But  it  is  not  necessary,  under 
the  Statute  of  Frauds,  that  the  agreement  should  be  signed 
by  both  parties,  but  only  by  the  party  to  be  charged  ;  La^ 
thoarp  V.  Bryant  {c).     That  case  disposes  of  the  point  as 
to  the  want  of  mutuality,  and  shews  that  Lees  v.  H^Ai^- 
combe  (b)  can  hardly  be  supported.     There  the  agreement 
by  the  defendant  was  to  remain  with  the  plaintiff  for  two 
years  for  the  purpose  of  learning  the  business  of  a  dress- 
maker; and  one  count  alleged  the  consideration  to  be,  that 
the  plaintiff  would  receive  the  defendant  into  his  service, 
and  instruct  her  in  the  business  of  a  dressmaker  and  mil- 
liner; and  the  other  count  simply  that  he  would  receive  her 
into  his  service,  and  alleged  a  promise  by  the  defendant  to 
serve ;  Best  C.  J.  decided  the  case  on  the  ground  of  fa- 
riance ;  Burrough  J.  thought  that  there  was  no  considera- 
tion expressed ;  and  Gaselee  J.  was  inclined  to  differ  from 
both  judges.     The  case  therefore  cannot  be  relied  on  as 
an  authority.     But  what  need  can  there  be  for  a  considera- 
tion to  be  expressed  on  the  face  of  the  agreement,  as  it 
must  be  implied  by  law  that  Bradley  was  to  receive  wages 
for  his  services ;  especially  in  the  view  taken  of  the  instra- 
ment,  that  it  is  not  the  actual  contract  between  the  parties, 
but  only  contains  the  terms  on  which  the  implied  contract 
was  framed.     If  that  be  so,  a  yearly  hiring  existed,  and  the 

(a)  11  East,  142.  (c)  2  Bing.  N.  C.  735. 

{h)  6  Bing.  34. 
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lotice  to  quity  to  be  valid,  must  terminate  at  the  close  of        1839. 

he    current    year:    Beeston    v.    Collier  (a),    Williams    v.       ^'-^'^^^^^ 

Sykes 
Byrne (b).     It  Is  therefore  unnecessary  to  rely  on  Barber  f,, 

f.  Dennis  (c)  and  Keane  v.  Boycott  (d).     Those  cases,  how-        Di^ion. 

i^er,  establish  clearly  that,  whether  the  contract  of  hiring 

between  Bradley  and  the  plaintiff  was  void  or  not,  the  de- 

'endant  could  not  take  advantage  of  it. 

Baines  and  Ogle,  contr^.  It  is  clear  that  this  agreement 
was  void  within  the  4th  sect,  of  the  Statute  of  Frauds  ;  and 
if  so,  Bradley  was  not  the  hired  servant  of  the  plaintiff. 
The  authorities  which  shew  that  an  agreement  of  this  kind 
operates  as  an  agreement  for  two  years,  are  collected  in  the 
judgment  of  Buller  J.  in  Birch  v.  Wright  (e),  Bac.  Abr.  7th 
ed.  838-9,  Leases  (L),  and  Denn  v.  Cartwright  {/).  That 
being  so,  it  comes  within  the  4th  sect,  of  the  Statute  of 
Frauds,  and  the  consideration  ought  to  be  expressed.  But 
it  is  said  that  although  the  agreement  may  have  operated  as 
a  contract  for  two  years,  that  term  expired  in  August,  1835 ; 
but  if  the  agreement  was  invalid  ab  initio,  it  cannot  be 
referred  to  at  all  for  any  of  the  terms  it  contains.  Sup- 
posing even  that  it  had  been  a  valid  contract  for  two  years* 
continuance  in  the  service, — at  the  expiration  of  that  time 
would  it  necessarily  create  a  yearly  service  upon  the  old 
terms,  unless  some  further  act  was  done,  such  as  the  pay- 
ment of  rent  i  But  the  contract,  having  no  consideration 
expressed  upon  it,  was  altogether  void,  as  appears  by  Car- 
ringion  v.  Roots  (g),  where  a  distinction  was  endeavoured 
to  be  drawn  between  agreements  invalid  under  the  4th 
sect,  and  the  17th  sect,  of  the  Statute  of  Frauds;  but  the 
Court  held  that  they  were  both  equally  void.  The  agree- 
ment is  also  bad  as  a  restraint  upon  trade,  for  no  adequate 
consideration  appears  to  support  it,  which  is  absolutely 

(«)  4  Bing.  S09.  (0  1  T.  R.  380. 

Ik)  «  N.  frP.  139.  (/)  4  East,  31. 

(c)  1  Salk.  68.  Ig)  3  M.  &  W.  248. 

(d)  2  H.  Bl.  511. 
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1839.         necessary;  Young  v.  Timmins {a)\  even  supposing  that  the 
implied   liability  of  the  plaintiff  to  pay  wages  could  be 
taken  into  account.     [Lord  Denman  C.J.  I  do  not  see  how 
the  consideration  can  be  implied,  because  be  would  have 
been  entitled  to  wages  whoever  he  worked  for.]     The  con- 
tract therefore  is   void   altogether,  which  distinguishes  it 
from  Keane  v.  Boycott  (b),  where  the  contract  was  voidable 
only,  and  the  case  was  decided  expressly  on  that  ground. 
Any  party  therefore  may  take  advantage  of  the  defect,  as 
has  been  decided  by  several  sessions  cases ;  Rex  v.  Hips- 
well  (c).  Rex  V.  Gravesend  (d),  Gye  v.  Felton  (e),  >^  hich  last 
case  is  precisely  in  point  with  the  present  case.     Even  if 
the  contract  was  only  voidable,  Bradley  exercised  his  op- 
tion, and  put  an  end  to  it. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. — The  issue  at  the  trial  in  this  case  was,  whe- 
ther William  Bradley  was  the  servant  of  the  plaintiff.  In 
order  to  prove  that  fact,  the  agreement  of  the  17th  of 
August,  1833,  was  put  in;  but  that  appeared  to  be  upon 
one  side  only,  although  it  undoubtedly  constituted  a  yearly 
contract  of  hiring,  if  valid,  and  it  stipulated  for  twelve 
months*  notice  in  writing  to  quit  the  plaintiff's  service. 

Bradley^  in  1836,  gave  a  month's  notice  in  writing,  and 
on  being  informed  by  the  plaintiff  that  a  year's  notice  was 
necessary,  he  gave  a  parol  notice  to  that  effect.  On  these 
facts  we  are  to  say  whether  any  valid  contract  of  service 
existed  between  the  parties.  We  think  there  did  not,  for 
the  engagement  is  all  on  one  side,  and  no  reciprocal  benefit 
was  secured  to  Bradley.  The  answer  made  at  the  bar 
was,  that  a  consideration  moving  from  the  plaintiff  would 
result  at  law  from  the  work  and  labour  done  by  Bradley, 
as  the  plaintiff  would  be  under  the  obligation  of  paying  for 

(a)  1  C.  &  J.  331.  {d)  3  B.  &  Ad.  240.     See  also 

(6)  S  H.  Bl.  511.  Rex  v.  Barmttim^  3  N.  &  P.  167. 

(c)8B.&C.466;S.C.9Mann.  (e)  4  TauDt.  876. 
&  R.  474. 


Dixon. 


HILARY  TERM,    II  VICT.  469 

^Uch  services ;  but  so  he  would  for  any  services  whatever.         1839. 
V*herefore  that  argument  fails.     But  then  it  is  said,  on  the      ^T^'^^^ 
luthority  of  Keane  v.  Boycott  (a),  that  even  if  the  contract  v. 

of  hiring  be  invalid,  no  third  party  can  take  advantage  of 
the  defect.  If  an  actual  service  existed  between  the  plain- 
tiff and  Bradley,  we  should  think  this  answer  a  good  one ; 
but  as  we  are  of  opinion  that  the  service  was  put  an  end  to 
by  the  departure  of  Bradley ^  we  think  that  it  was  competent 
to  the  defendant  to  rely  upon  the  objection  he  has  raised. 

Rule  absolute. 

(a)  2  H.  Bl.  511. 


The  Queen  v.  The  Recorder  of  Bath.  j^^S^^L 

A  Rule,  on  a  former  day  in  this  term,  had  been  obtained,  Overseers  of  a 
calling  upon  the  defendant  to  shew  cause  why  a  mandamus  ^rochial  ap- 

should  not  issue,  directed  to  him,  commanding  him  to  cause  P^**»  •'^  "®^ 

°  competeot 

continuances,  to  the  next  quarter  sessions  for  the  city  and  witnesses. 
borough  of  Bath,  to  be  entered  upon  an  appeal  against  an 
order  of  removal,  and  to  hear  and  determine  the  merits  of 
the  said  appeal. 

By  the  affidavits  it  appeared  that  ou  the  appeal  being 
called  on,  which  was  between  two  parishes  of  the  city  of 
Batb,  an  overseer  of  the  appellant  parish  was  called  to  prove 
the  notice  of  appeal,  when  objection  was  taken  that  the 
recorder  of  a  borough  had  no  jurisdiction  to  try  a  settlement 
appeal ;  and  secondly,  that  an  overseer  was  not  a  competent 
witness:  the  recorder  being  of  opinion  that  he  had  no  juris- 
diction, acceded  to  the  objection  and  dismissed  the  appeal. 

Kinglake  shewed  cause  (6).  I.  On  an  appeal,  the  over- 
seers of  the  parish  are  parties  to  the  record ;  and  therefore 
they  fall  within  the  principle  of  those  cases  which  make  such 
parties  incompetent  witnesses :  Bauerman  v.  Madenius  (c). 

(b)  Jan.  39,  before  Lord  DeiV'      Coleridge  Js. 
man  C.  J.,  Littledale,  William  and         (e)  7  T.  R.  664. 
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1839.        Besides  which,  by  4  &  5  Will.  4,  c.  76,  s.  82,  the  overseen 
Th   O  of  the  parish,  od  a  parochial  appeal,  are  made  expressly  lia- 

V.  ble  to  such  costs  as  the  Court  may  direct,  to  be  recovered 

Recorder  of    ^y  ^^stress.     It  is  true  those  costs  may  be  afterwards,  per- 
Bath.        haps,  recovered  from  the  parish;  but  liability  to  costs  in 
the  first  instance  disqualifies  a  witness:  1  Stark,  Ev.  136. 
•Overseers  being  incompetent  on  these  grounds,  their  com- 
petency is  not  established  by  54  Geo.  3,  c.  170,  s.  9}  which 
enacts  that  no  inhabitant  or  person  rated  in  any  parbh,  or 
executing  or  holding  any  office  thereof  or  therein,  shall  be 
deemed  on  such  account  an  incompetent  witness  against  any 
such  parish,  in  any  matter  relating  to  the  settlement  of  a  pau- 
per in  such  parish,  &c.    Before  that  statute  all  the  inhabitants 
of  the  parish  were  incompetent  on  a  parish  appeal,  because 
they  were  the  real  parties  in  the  appeal:  Hex  y.Kirdford{a)f 
Rex  V.  Woburn^b)^  Rex  v.  Hardwicke(c),      But  as  over- 
seers were  not  incompetent  before  that  statute  by  virtue  of 
their  office,  the  statute  has  not  affected  their  competency  in 
that  respect ;  and  if  they,  by  virtue  of  their  office,  bring  an 
appeal,  and  so  make  themselves  liable  to  costs,  their  incom- 
petency at  common  law  attaches :  Heudehourck  v.  La/^- 
ton  (d).  Rex  v.  Governors  of  Mary  Magdalen  (e). 

II.  The  next  point  is,  whether  the  recorder  of  a  borougl 
has  jurisdiction  to  try  sessions'  appeals.  [Lord  Denman 
C.  J.  We  will  hear  the  other  side  on  this  first  point] 

Shee,  contrd.  The  invariable  practice,  since  the  54 
Geo.  3,  c.  170,  has  been  to  call  overseers  as  witnesses  in 
parish  appeals.  The  words  ^'  holding  any  office  therein/'  in 
sect,  g  of  that  act,  must  have  been  introduced  expressly  for 
the  purpose  of  meeting  the  case  of  overseers.  Sect.  82  of 
the  New  Poor  Law  Act  (4  8c  5  WilL  4,  c.  76)  introduces 
no  new  liability  on  the  part  of  overseers ;  for  the  costs  they 
are  directed  to  pay  there,  are  to  come  from  the  public  funds 

(a)  2  East,  561.  (d)  1  Mood.  &  M.  402;  5.C.S 

{b)  10  East,  395.  C.  &  P.  566. 

(c)  11  East,  579.  (e)  3  East,  7. 
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of  the  parish,  and  it  is  only  in  case  of  perverseness  on  their 
part  that  they  can  be  subject  to  a  distress.  In  M'Gahey  v. 
Alston  (a),  which  was  an  action  on  a  bond,  by  the  vestry- 
clerk  of  St.  Pancras,  one  of  the  directors  of  the  vestry  was 
held  to  be  a  competent  witness,  on  the  authority  of  Fletcher 
V.  Greenwell(jb).  In  Mann,  Dig.  Witness  C  (n),  the  deci- 
sions are  collected  in  which  trustees  have  been  held  compe- 
tent to  give  evidence,  although  parties  to  the  suit 
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1889. 


Tlie  Queen 

The 

Recorder  of 

Bata. 


Lord  Denman  C.J. — The  impression  on  my  mind  is, 
that  these  preliminary  matters  may  be  proved  by  the  parties 
nominally  interested.  We  will,  however,  look  into  the  late 
act. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  on  this  day  said — The  question  is, 
whether  the  Recorder  of  Bath  did  right  in  rejecting  the 
evidence  of  an  overseer,  who  was  called  to  prove  the  notice 
of  appeal ;  and  we  are  of  opinion  that  the  recorder  did  per- 
fectly right  in  rejecting  him,  for  none  of  the  statutes  make 
him  competent.  I  had  some  doubts  whether  he  might  not 
be  competent  to  prove  a  notice,  as  in  this  Court  we  fre- 
quently admit  affidavits  from  parties  on  preliminary  matters; 
but  on  reflection  we  are  of  opinion  that  no  distinction  of 
that  sort  can  prevail. 

Rule  discharged. 


(a)  3  M.  &  W.  S0(5. 


(6)  1  C.  M.  &  R.  754. 
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1839. 

Thundatfn         Doe  d.  Thomas  Evans  v.  David  Evans  and  others. 

January  ZUt. 

A  testator  EjECTMENT  for  lands  at  Llangviod,  in  the  county  of 

estate  par  au-  Carmarthen.     At  the  trial  at  the  Carmarthenshire  spring 

^'^''i^^.l'j™-  assizes,  1837,  before  Coleridge i.^  it  appeared  that  the  land 

heirs,  by  his  in  question  consisted  of  a  farm  called  Monachty,  which  the 

will,  after  be-  igggQ^  of  the  plaintiff  claimed  as  heir  at  law  of  his   father, 

queatbingseve.  ^ 

raJ  le^cies  to  Daniel  Evans,  and  the  defendant,  who  was  his   brother, 

but  omittiiul  claimed  as  devisee  of  his  mother,  to  vihom  it  was  contended 

his  eldest  son,  that  the  farm  had  passed  under  the  will  of  Daniel  Evans. 
lowinv  devise :       '^^^  ^^''"^  '"  question  had  been  granted  on  lease  in  1793) 

"Also  I  give,  iQ  Daniel  Evans  and  his  heirs,  habendum  to  Daniel  Evam 
bequeath  and  •    •    •  •        i       • 

devise  unto  and  his  heirs,  for  and  during  the  lives  of  two  parties  therein 

loy  beloved  named.    And  Daniel  Evans  covenanted  that  he  or  his  heirs 
wife  A.  E.tM 

my  money,  should  not,   during  the   said    term,   sell,   alien,   assign,  or 

money  coods  ^""ansfer  the  said  indenture  of  lease,  or  the  premises  thereby 

chattels,  and  demised,  or  any  part  thereof,  or  his  or  their  estate,  for  all 

estate,  and  r   i  •  i  •  i  i      i  t- 

effects  of  what  ^^  any  part  of  the  said  term,  without  the  leave  or  licence  m 

nature  or  kind  writing  of  the  lessor. 

soever  and  f\      •        t  .... 

wheresoever  Daniel  Evans  occupied  Monachty  during  his  lifetime, 

beVt*th*  ^^^  *°^  ^^  ^^^  '^^^  ^''^'  ^^^y  ^*^cn^€^  '^  pass  real  property,  be 

of  my  death:"  gave  legacies  to  several  of  his  children,  but  not  to  his  eldest 

the  word  ®^">  Thomas,  and  made  the  following  devise  to  his  wife: 

"estate"  con-  "  Also  I  give,  bequeath,  and  devise  unto  my  beloved  wife, 

veyed  all  the  o  i 

testator's  in-  -^W7i   Evans,  all  my  money,  securities  for  money,   goods, 

terestinhis  chattels,  and  estate,  and   effects,   of  what  nature   or  kiad 
real  property,  ' 

although  the  soever  and  wheresoever  the  same  may   or  shall  be  at  the 

« 

.k^L^*^!''"^  time  of  my  death."     He  also  nominated  his  wife  executrix 
the  estate  pur  -^ 

autre  vie  con-  of  his  will,  '*  subject  to  my  funeral  expenses,  the  above 

vi8i"on  a*gS'im  legacies,  and  all  my  just  debts." 

assignment,  The  testator  died  in  February,  1822.     His  widow  took 

licence  in  writ-  possession  of  Monachty  under  the  will,  and   by  her  will 

Higoftheles-  devised  it  to  the  defendant  for  life,  with  remainders  over, 
sor,  and  the  ....  .  d 

effect  therefore  subject  to  certain  annuities  "  to  issue  out  of  the  said  lease. 

mighJbiTo  She  died  in  March,  1835. 

work  a  for-  U  was  contended  for  the  plaintiff  that  the  freehold  did 

feiturc. 
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not  pass  under  the  word  ''  estate"  in  the  testator's  will. 
The  verdict  passed  for  the  plaintiff",  with  liberty  to  the 
defendants  to  move  to  enter  a  verdict  for  themselves,  or  a 
nonsuit.     A  rule  having  been  obtained  accordingly, 

J.  Evans  and  E,  V.  Williams  shewed  cause  on  a  former 
day  in  this  term  (a).  Although  the  word  "  estate"  per  se  is 
sufficient  to  pass  real  estate,  yet  when  it  is  connected  with 
other  words  apt  for  passing  personal  property  only,  it  is 
conOned  to  personalty;  Doe  v.  Rout  (b),  and  other  cases 
collected  in  ^  Jarm.  Potc;.  Devises,  l60,  et  sqq.;  Doe  v. 
Buckner{c)y  Doe  s.  Hurrell{d\  Galliers  v.  Moss  {e).  In 
some  of  the  old  cases,  as  in  Wilkinson  v.  Mertyland  {/), 
the  word  estates  was  confined  to  personalty.  [Littledale  J. 
That  construction  would  not  be  adopted  now.]  The  other 
side  will  probably  rely  on  Tilley  v.  Simpson  (g),  where  the 
words  of  the  devise  were,  *'  all  the  rest  and  residue  of  my 
money,  goods,  chattels,  and  estate  whatsoever,"  and  the 
Court  held  that  under  the  word  *'  estate"  the  real  property 
passed.  But  the  reasons  given  by  Lord  Hardwicke  C.  for 
the  judgment  do  not  seem  sound,  for  his  lordship  said  that 
as  the  testator  ''  hath  used  words  comprehending  all  his 
personal  estate,  and  then  makes  use  of  the  word  '  estate,' 
that  word  will  carry  the  real  estate,"  whereas  it  is  evident 
that  there  is  scarcely  a  will  in  which  tautologous  words  are 
not  used,  to  which  no  speci6c  meaning  can  be  given : 
Jongsma  v.  Jongsma  (A),  where  a  similar  decision  was 
arrived  at,  was  decided  on  the  same  ground.  In  most  of  the 
cases  in  which  real  property  has  been  held  to  pass  under 
the  word  estate,  the  will  contained  a  preamble  as  to  the 
testator's  intention  to  dispose  of  all  his  property,  but  the 
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1839. 


V. 

Evans 

and  others. 


(fi)  Jan.  24th,  before  Lord  Den- 
num  C.  J.,  Littledale,  Williams  and 
Coleridge  Js. 

(6)  2  Mareh.  397 ;  S.  C.  7 
Taunt.  79. 

(c)  6T.  R.  6J0. 


(d)  5  B.  &  Aid.  18. 

(e)  9  B.  &  C.  267;  S.  C.  4  Mann. 
&  R.  268. 

7  CO  Cro.  Car.  447. 

(g)  2  T.  R.  659,  n. 
(A)  1  Cox,  362. 

1  t  2 


CASES  IN  THE  QUEEN  8  BENCH, 

present  contains  no  such  clause.  The  testator  therefore 
probably  intended  this  estate  should  go  to  his  eldest  sod, 
and  that  was  his  reason  for  omitting  him  in  the  will.  Id 
all  these  cases  the  intention  of  the  testator  is,  as  was 
observed  in  Wilce  v.  Wilce(a),  the  polar  star  in  the  con- 
struction. King  V.  Shrives  {h)  is  another  case  upon  the  : 
subject,  where  it  appeared  that  the  testator  used  the  word  J 
estate  intentionally  to  include  his  real  property. 

II.  Even  if  estate  does  include  the  freehold,  as  there  are^ 
no  words  of  inheritance,  it  only  gave  the  widow  a  life^ 
estate.  [Lord  Denman  C.  J.  You  will  find  it  difficult  to^ 
convince  us  of  that.]  In  Doe  v.  Robinson  (c),  where  tbe= 
tenant  pur  autre  vie  devised  to  his  daughter,  without  add- 
ing words  of  inheritance,  it  was  held  that  she  took  aiK. 
estate  for  life  only,  and  it  can  hardly  be  contended  that  tli^ 
word  close  in  that  case  has  in  itself  any  more  restricted 
meaning  than  the  word  estate  here. 

III.  A  devise  of  this  estate  would  operate  as  a  forfeiture 
of  it,  because  the  lease  which  creates  the  estate  contains  a 
covenant  that  the  tenant  pur  autre  vie,  or  his  heirs,  should 
not  sell,  alien,  assign,  or  transfer  the  estate,  without  the 
licence  io  writing  of  the  lessor. 


[John  Wilson,  contrsi,  objected  that  this  point  could  not 
be  raised,  as  it  was  not  taken  at  Nisi  Prius,  where  it  might 
have  received  an  answer.  Lord  Denman  C.  J.  As  we  are 
considering  the  will,  and  are  looking  at  the  creation  of  the 
estate,  there  may  be  a  question  whether  it  does  not  arise.] 
The  estate  is  clearly  forfeited :  it  has  been  assigned  bjr 
devise  without  a  licence  in  writing,  and  therefore  wouM 
go  to  neither  party.  In  this  view  the  Court  will  adopt  a 
construction  '*  ut  res  magis  valeat  quam  pereat"  to  avoid 
such  a  result.  That  a  devise  under  such  a  condition  is 
a  forfeiture  appears  by  Dumpere  v.  Symms{d)y  where  it 


(a)  7  Bing.  664. 

lb)  10  Bing.  $98. 

(c)   8   B.  &  C.   296;  5.  C.  2 


Mann.  &  R.  249. 

(d)    J    Roll.   Abr.   429,  pi.  2; 
S.C.  5  Vin.  Abr.  153,  pi  2. 
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s  decided  "  if  lessee  for  years^  on  condition  not  to  alien-         tssQ. 

without  the  assent  of  the  lessor,  makes  an  executor  and 

devises  this  to  him,  and  the  executor  enters  generally,  the 

testator  not  being  in  debt  to  any  one,  this  is  a  forfeiture  of 

^b«  condition."     The  case  assumes  that  there  would  have 

^^en  no  forfeiture  if  there  had  been  no  specific  devise  to 

^be  executor,   and  he   had   taken  generally   as   executor, 

because   then   he   would    have   taken   it  for  payment  of 

debts.     Barry  v.  Stanton  (a)  and  Berry  v.  Taunton  (b)  are 

authorities  to  the  same  point,  and  the  only  decision  to  the 

contrary  is  Fox  v.  Swann(c),  which  is  loosely  reported. 

It  is  submitted,  therefore,  that  in  order  to  bear  against  the 

forfeiture,  the  Court  will  construe  this  devise  to  be  merely 

of  the  personalty,  as  in  Doe  v.  Clare  (d),  where  the  Court 

held  ao  instrument  to  be  an  agreement,  and  not  a  lease, 

because  if  the  latter,  it  would  have  worked  a  forfeiture. 

John  IVilson,  N.  R.  Clarke,  and  fT.  M.  James,  contrd. 
The  last  point  does  not  properly  arise.  [Lord  Den- 
man  C.  J.  It  is  better  to  consider  the  question  as  to  the 
devise  first.]  A  numerous  class  of  cases  shew  that  the 
widow  in  this  case  took  the  whole  estate  of  the  testator;  it 
is  true  that  the  earlier  cases  gave  a  more  limited  effect  to 
the  word  *'  estate,''  but  the  cases  of  Tilley  v.  Simpson  (e) 
and  Jongsma  v.  Jongsma  {f\  afford  the  rule  which  must 
govern  the  present  case.  The  question  is  whether,  if  this 
word  eUate  were  omitted,  the  other  words  would  not  be 
sufficient  to  pass  all  the  testator's  personal  estate.  They 
clearly  would,  for  the  words  goods,  chattels  and  effects,  are 
each  nomen  generalissimum  sufficient  to  include  all  the  per- 
sonalty, as  appears  by  1  Hopet's  Legacies,  3d  ed.  222,  245, 
250,  at  which  last  passage  he  cites  Campbell  v.  Prescott  (g). 
This  being  the  rule  at  law,  the  cases  cited  do  not  militate 
against  it.     In  Doe  v.  Rout  (A),  the  devising  clause  was  not 

(a)  Cro.  Elii.  830.  (/)  1  Cox,  362. 

\h)  Cro.  Eliz.  331.  (g)  15  Ves.  500. 

(c)  Style,  483.  (A)   2   Marsh.   397  ;    5.  C.    7 

(lO  «  T.  R.  739.  Taunt.  79. 

(«)  8  T.  R.  659,  n. 
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nearly  so  comprehensive  as  in  the  present  case,  and  without 
the  residuary  clause  it  would  not  have  sufficed  to  include 
all  the  personal  property.     Besides^  the  words  relied  on 
there  to  pass  the  real  estate,  viz.  "  every  other  thing,  my 
property,  of  what  nature  or  kind  soever,"  appear  to  point  at^ 
personal   property  only.     Doe  v.  LanglandsCa),  and  Noek. 
V.  Hoy  (J)),  on  the  other  hand,  confirm  the  rule  in  Tilley  v— ■ 
Simpson  (c).    Edwards  v.  Barnes  {d)  is  one  of  the  last  case  ^ 
upon  this  point,  and  it  shews  the  tendency  of  the  currei^i 
of  decisions  to  give  the  full  effect  to  general  words  in  a 
will^  unless  the  contrary  intention  of  the  testator  distinctlj 
appear,  which  was  the  rule  laid  down  by  Lord  Eldon  C.  in 
Woollam  V.  Kenworthy{e).    [Lord  Denman  C.  J.  It  is  diffi- 
cult to  reconcile  the  rule  laid  down  in  I'ilky  v.  Simpsott{c)t 
with  the  old  rule  '*  noscitur  k  sociis,"  but  we  will  look  into 
tlie  cases.] 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court. — Upon  looking  into  the  cases,  we  are  of  opi- 
nion that  the  doctrine  laid  down  by  Lord  Hardwicke'm 
Tilley  v.  Simpson  (c),  and  acted  on  by  Kenyan  M.  R.  in 
Jongsma  v.  Jongsma  {f)j  and  more  recently  in  Doe  v.  Lioif; 
lands  {a),  must  prevail.  All  the  other  words  in  the  clause 
but  estate  apply  exclusively  to  personal  property,  and  in- 
clude every  species  of  it;  this  word,  therefore,  must  be 
held  to  apply  to  any  other  property  the  testator  was  pos* 
sessed  of. 

Rule  absolute. 


(a)  14  East,  370. 
(6)  6  Madd.  38. 
(c)  2  T.  R.  659,  n. 


(d)  2  Bing.  N.  C.  258. 
(c)  9  Ves.  137. 
(/)  1  Cox,  362. 
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18S9. 

The  Queen  r.  The  Trustees  of  the  Northwich  Savings' 

^^^^-  January  31i/. 

A  Rule  nisi  had   been  obtained  for  a  mandamus,  calling  Where,  bj  rule 

°  of  a  savings' 
upon  the  defendants  to  appoint  an  arbitrator  on  their  behalf  bank,  no  claim 

to  determine  a  dispute  between  them  and  a  depositor  named  .?.rf "^ 

■^  •  sum  oi  money 

Ijyon,  according  to  the  9  Geo.  4,  c.  92,  s.  45  {a).     Lyon  could  be  made 
had  been  the  husband  of  an  alleged  depositor,  who  died  g^y^„  ^^^^ 

ID  1826.  from  the  death 

of  a  depositor, 
the  Court  di»- 

J.  Evans  and  Shee  now  shewed  cause.     Rule  20,  passed  ^l^'f^**  *  ™^® 

'^  nisi  for  a  man- 

for  ther  regulation  of  this  Savings'  Bank,  provides,  **  That,  damus  to  the 

in  case  of  death,  no  payment  of  deposits  or  interest  shall  g^h^i^nu 

be  made  but  to  the  legal  representative.     If  no  claim  or  to  appoint  an 

demand  be  made  on  the  institution  for  or  in  respect  of  any  ^^^  g  q^^^  ^  * 

sum  or  sums  of  money  or  interest  thereon,  before  the  ex-  ^.  92,  s.  45,  to 

decide  a  dis- 
piration  of  the  seven  years  to  be  completed  from  the  death  pute  as  to 

of  any  depositor,  the  money  so  unclaimed  shall  be  abso-  °}?°^'  ^^ 

lutely  vested  iu  the  trustees  and  manager,  to  be  by  them  sitor  of  which 

applied  in  such  manner  as  is  provided  by  the  1 1th  rule,  in  ^^^^  ^^  ^ 

the  case  of  the  surplus."     This  rule  presents  an  unanswer-  seven  years. 

able  objection  to  the  present  application,  which  is  not  made 

until  twelve  years  after  the  death  of  the  alleged  depositor. 

Wightman,  contrd.  The  objection  may  be  a  very  good 
one  ;  but  a  dispute  has  arisen  which  the  statute  says  is  to  be 
decided  by  arbitration  only.  This  rule  must  therefore  be 
made  absolute;  Rex  v.  The  Mildenhall  Savings^  BanJc{b). 

(a)    The    Savings'    Bank    Act,  ministrator,  next  of  kin,  or  credi- 

section  45,  enacts,  that  "  If  any  lor,  then,  and  in  every  such  case, 

dispute  shall    arise  between   any  ^  the  matter  so  in  dispute  shall  be 

such  institution,  or  any  person  or  referred  to  the  arbitration  of  two 

persons   acting   under  them,  and  indifferent    persons,    one    to    be 

any  individual  depositor   therein,  chosen  and  appointed  by  the  tnis- 

or    any   executor,    administrator,  tees  or  managers  of  such  institu- 

Dext  of  kin,  or  creditor  of  any  de-  lion,  and  the  other  by  the  party 

ceased    depositor,  or  any  person  with  whom  the  dispute  arose." 
claiming  to  be  such  executor,  ad-  (6)  2  N.  &  P.  278. 

VOL,  1.  K  K 


CASES  IN  THE  QUEEN  S  BENCH, 

LordDENMAN  C.J. — The  preliminary  objection  founded 

on  the  20th  rule  of  the  society,  seems  to  us  to  be  properly 

9,  taken,  aud  we  cannot  interfere  to  set  on  foot  an  inquiry 

Trasteesofthe  >ivhich  can  lead  to  no  useful  result. 
North  wrcH 
Savings*  Bank. 

LiTTLEDALE,  WiLLiAMs  and  CoLERiDGE,  Js.  concurred. 

Rule  absolute. 


Thursday,  Pack,  qui  tam  &c.,  v.  Tabpley,  Clerk. 

January  S4M. 

1.  Produc-  Debt  for  a  penalty  of  100/.  brought  under  the  18  Geo.  2, 
judEment  roll  c.  20,  against  the  defendant  for  having  acted  as  a  justice  of 
and  of  the  ^jjg  peace  without  being  duly  qualified.  Plea:  that  at  the 
cutioii  issued    time  of  the  defendant's  so  acting  &c.  he  had  in  law,  to  and 

tbereupoo,       ^^^  j^j^  ^^^  ^g^  ^^^  benefit,  in  possession,  a  freehold  estate 

one  of  which  .  . 

is  a  writ  of  se-  for  life  in  lands,  tenements,  or  hereditaments  lying  or  being 

cia8*toThe*'  ^^  ^^^^  P^*"'  ^^  Great  Britain  called  England,  of  the  clear 
bishop,  is  good  yearly  value  of  100/.,  over  and  above  what  would  satisfy 
a  benefice         ^^^  discharge  the  incumbrances  that  affected  the  same,  and 

has  been  Q^g,.  j^j  above  all  rents  and  charges  payable  out  of  or  in 

sequestered,  o      r  j 

although  the     respect  of  the  same.     Verification. 

iolfnofcon-  ^^^  ^^"®^  ^'**  ^"^^  ^^  Northampton,  in  1837,  when  the 
uin  an  award  verdict  passed  for  the  plaintiff,  subject  to  the  following  case: 
^,4^  Upon  the  trial  of  this  cause  it  was  proved,  that  at  the 

9.  Aseques-  time  of  the  defendant  acting  as  a  justice  of  the  peace,  the 
tratioD  is  a  .  „  .  !.  xt       ■  /.     i  •  i 

charge  upon     vicarage  of  rloore,  m  the  county  of  Northampton,  of  which 

the  benefice  place  the  defendant  was  vicar,  was  of  the  annual  value  of 
of  a  clergy-       '^ 

man  within       500/.;  but  that,  on  the  8th  April,  1834,  a  writ  of  sequestrari 

the  18  Geo.  % 

c.  20,  and  it  is  immaterial  in  this  respect  in  what  manner  the  sequestrator  has  disposed 
of  the  rents  and  profits. 

3.  Although  the  incumbent  of  a  benefice  is  bound  to  reside  and  perform  the  duties 
in  his  benefice,  notwithstanding  his  living  is  sequestered,  if  the  bishop  under  the  seques- 
tration assign  him  the  vicarage  house  and  a  stipend  for  his  services,  he  receives  the 
stipend  not  in  his  right  as  vicar,  but  under  the  bi$hop*s  licence,  and  therefore  he  can- 
not calculate  the  stipend  as  a  freehold  quaiificatiun  under  18  Geo,  2,  c.  80,  s.  1. 

4.  A  sequestration  is  a  charge  upon  all  the  rents  and  profits,  including  the  glebe  lands, 
of  the  benefice,  except  the  pursunuge-house,  in  which  the  incumbent  is  bound  to 
reside. 
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Hacias  was  issued  out  of  the  Court  of  King's  Bench  to  the         1839. 
Bishop  of  Peterborough  against  the  defendant,  for  levying 
^h^  sum  of  2270/.  6s.  out  of  the  vicarage  of  Floore.    This 
^'^rit  purported  to  be  issued  upon  the  returu  of  the  sheriff 
^^  Northamptonshire  to  a  writ  of  fieri  facias  against  the 
Soods  of  the  defendant,  in  a  cause  of  Watkins  v.  Tarpley. 
^  he  case  then  set  out  the  writ  of  sequestrari  facias  to  the 
bishop  of  Peterborough,  which  recited  a  writ  of  fi.  fa.  to 
^ue  sheriff  of  Northamptonshire  in  a  cause  of  Watkins  v. 
*(trpley,  and  the  sheriff's  return  that  the  defendant  had  no 
lay  fee  in  his  bailiwick,  but  that  the  defendant  was  a  bene- 
ficed clerk,  that  is  to  say,  vicar  of  Floore,  in  his  county. 
An  examined  copy  of  the  fieri  facias  upon  which  the  writ 
was  issued,  with  the  sheriff's  return  indorsed,  were  given 
in  evidence.     An  examined  copy  of  the  judgment  roll  was 
also  put  in  evidence  by  the  plaintiff,  by  which  it  appeared 
that  there  was  no  entry  upon  the  roll  of  the  sheriff's  return, 
or  of  the  award  of  the  writ  of  sequestrari  facias. 

It  was  objected  by  the  defendant's  counsel  that  under 
these  circumstances  the  writ  of  sequestration  could  not  be 
read  in  evidence.  It  was  agreed  that  this  objection  should 
make  part  of  the  case. 

U^on  this  writ  the  bishop  issued  a  sequestration,  which 
was  published  on  ISth  April,  1834,  and  possession  of  the 
▼icarage  under  it  was  taken  on  the  next  day. 

The  sequestrator,  Mr.  Thomas  Scriven,  proved  that  he 
bad  not  applied  any  part  of  the  profits  of  the  living  to  this 
sequestration.  The  sequestrator,  since  taking  possession, 
had  received  the  rents  and  profits  of  the  vicarage,  not  under 
the  aforesaid  writ  and  warrant  of  sequestration,  but  under 
a  previous  writ  and  warrant  of  sequestration  against  the 
ecclesiastical  goods  of  the  defendant  in  another  cause,which 
were  not  given  in  evidence.  The  defendant  has  performed 
the  duties  of  the  vicarage  since  the  sequestration,  and  has 
the  sum  of  1 20/.  a  year  assigned  to  him  by  the  bishop  for 
so  doing  out  of  the  proceeds  of  the  vicarage,  and  has  re- 
ceived 60/.  from  the  sequestrator  for  a  half  year  accord- 
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ingly.     The  bishop's  licence  is  in  the  usual  form,    and 
directs  the  sequestrator  to  pay  the  defendant  120/.  a  year-j 
for  serving  the  church  as  stipendiary  curate,  and  assigns  toe 
the  defendant  the  vicarage  house  as  a  residence.     The  de^ 
fendant's  counsel  contended  that  the  licence  was  a  nullity. 

The  defendant  continues  to  occupy  the  vicarage  hous^ 
and  grounds,  which  are  proved  to  be  worth  above  100/.   ^ 
year.     The  defendant  is  53  years  of  age. 

The  actuary  of  the  Clerical  Life  Insurance  Society,  called 
by  the  defendant,  gave  evidence  as  follows.  (The  evidence 
was  objected  to,  and  it  was  agreed  that  the  objection 
should  form  part  of  the  case.)  The  value  of  the  defend- 
ant's  life  interest  in  the  vicarage,  estimating  the  living  at 
470/.  per  annum,  the  house  at  100/.  per  annum,  is  54£5^, 
excluding  the  house  is  4638/.;  the  surplus  of  the  first  esti- 
mate, after  deducting  the  sequestration  2270/.,  is  3\5oL; 
the  surplus  of  the  second,  after  the  like  deduction,  is  2368^ 
For  the  lowest  of  these  sums  the  defendant  might  purchase 
an  annuity  of  more  than  100/.  a  year  for  his  life.  It  was 
proved  that  the  sequestration  poundage  amounted  to  22/.  \Qs> 
per  annum,  being  at  the  rate  of  51,  per  cent,  on  450/.;  that 
the  repairs  amounted  to  20/.  per  annum,  the  land  tax  to  \5l. 
If  these  three  sums,  taking  them  as  amounting  to  oQli 
were  to  be  deducted,  and  also  the  stipend  of  120/.  per 
annum,  from  the  sum  of  470/.  (the  annual  value  of  ibe 
living,  exclusive  of  the  house,)  it  would  leave  a  surplus  of 
300/.  per  annum  ;  the  value  of  the  defendant's  life  interest io 
that  annual  surplus  is  2960/,,  which,  deducting  the  seques- 
tration, would  leave  690/.;  which  latter  sum  would  not 
purchase  the  defendant  an  annuity  of  100/.  for  his  life. 

The  following  were  the  points  stated  for  argument  by 
the  defendant: — 

1.  That  under  the  circumstances  stated  in  the  case  the 
writ  of  sequestration  was  not  admissible  in  evidence. 

2.  That,  if  admissible,  when  offered  it  became  irrelevant, 
when  it  was  proved  that  no  part  of  the  profits  of  defend- 
ant's benefice  had  been  taken  under  it,  and  that  couse- 
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queotly^  there  being  no  legal  evidence  of  any  other  incum-        1839. 
brance,  the  defendant  is  entitled  to  the  verdict. 

3.  That  a  sequestration  is  not  an  incumbrance  affecting 
a  benefice,  nor  a  rent  or  charge  payable  out  of  or  in  respect 
of  ity  within  the  meaning  of  the  statute  upon  which  the 
present  action  is  founded. 

4.  That  the  defendant,  notwithstanding  the  sequestra- 
tion, retains  the  right  to  reside  in  and  occupy  the  parsonage 
house  and  grounds,  which  gives  him  a  clear  interest  of 
above  100/.  a  year. 

5.  That,  independently  of  the  bishop's  licence,  the  de- 
fendant has  a  right,  in  virtue  of  his  benefice,  to  perform  his 
ecclesiastical  duties,  and  to  receive  the  salary  for  so  doing, 
which  gives  him  a  clear  interest  of  120/.  a  year. 

6.  The  defendant  contends  that,  calculating  the  whole 
value  of  his  life  interest  in  his  benefice,  and  deducting  from 
it  the  whole  amount  of  the  sequestration,  as  is  done  in  this 
case,  he  is  still  possessed  of  an  estate  for  life  in  land  of  the 
clear  annual  value  of  100/. 

The  case  was  argued  at  the  sittings  in  banc  after  Michael- 
mas term  last  {a)  by 

Sir  IV.  W.  Follett,  for  the  plaintiff.  The  objection  made 
to  the  defendant's  qualification  as  a  justice  of  the  peace  is, 
that  he  is  not  in  possession  of  any  estate  specified  in  the 
18  Geo.  2,  c.  20,  s.  1  (6).  Assuming  that  the  writ  of  se- 
questration has  been  properly  issued  and  duly  published, 
it  is  submitted  that  the  defendant  has  not  for  his  own  use 
and  benefit  in  possession  a  freehold  estate  of  100/.  a  year* 
A  sequestration  is  a  continuing  charge,  and  it  has  been 
held  that  the  sequestrator  ought  to  continue  in  possession 
until  the  whole  debt  is  satisfied ;  Marsh  v.  Fawcett  (c). 
After  the  sequestration  has  been  published  the  incumbent 
cannot  maintain  ejectment;  Doe  v.  Bluck{d);  which  deci- 
sion was  confirmed  by  the  Court  in  banc,  and  was  recog- 

(a)  Monday,  Nov.  26th,  before  the  judgment  of  the  Court,  po$i^ 

Lord   Denman    C.  J.,    PatUum,  p.  489. 

Williams,  and  Coleridge  Js.  (r)  3  H.  Bl.  582. 

(6)  See  the  section  set  out  in  (</)  3  Camp.  447. 
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nized  in  Bennett  v.  Apperly  (a).  The  incumbent,  ther 
fore,  from  the  time  of  publishing  the  sequestration,  is 
complete  stranger  to  the  benefice,  although  he  is  entitled 
the  arrears  due  up  to  the  time  of  publication;  Watte 
Bishop  (6).  It  is  true  that  the  defendant  was  appoint 
curate  by  the  bishop,  and  received  a  salary  for  his  servic^^^ 
but  it  is  the  bishop's  duty  on  a  sequestration  to  provide  for 
the  spiritual  duties  of  the  benefice,  3  Bum  Ecc.  Law,  S41, 
and  he  was  not  at  all  compelled  to  select  the  defendant 
The  services  and  salary  of  the  defendant  are  therefore  whollj 
referable  to  the  bishop's  licence.  With  regard  to  the  fint 
point  made,  as  to  the  admissibility  of  the  writ  of  seques- 
tration, Dampier  J.,  in  Doe  v.  Bluck  (c),  held,  that  the  judg- 
ment on  which  the  sequestration  issued  should  be  produced. 
The  judgment  roll  was  produced  in  this  case,  and  also  tbe 
Mrrit  of  fi.  fa.  issued  in  pursuance  thereof.  The  objecdoo 
is  understood  to  be,  that  the  writ  of  sequestrari  facias  does 
not  appear  to  be  connected  with  the  judgment  roll;  but  that 
is  an  omission  which  may  be  supplied  at  any  Ume,  as  appears 
from  Taylor  v.  Gregory  (d),  where  the  subject  of  contioa- 
ances  of  writs  was  much  discussed,  and  also  from  Beardr 
more  v.  Ratteribury  (e).  As  to  the  sequestration  not  being  a 
charge  on  the  benefice,  the  cases  on  the  13  Eliz,  c.  2,0,  are 
strictly  analogous.  In  Cottle  v.  Warrington  {f)  the  ques- 
tion was  made  whether  a  judgment  is  a  charge  upon  glebe 
lands;  and  the  distinction  clearly  is  that,  although  a  judg- 
ment per  se  is  not  a  charge,  if  a  sequestration  issues  on  the 
judgment,  and  a  party  takes  possession,  then  it  is  a  chai^. 
So  on  the  1 3  Eliz,  c.  20,  a  warrant  of  attorney  given  by  a 
beneficed  clergyman  is  not  necessarily  a  charge ;  but  if  tbe 
Court  sees  that  it  is  given  with  the  intention  of  creating  a 
charge,  then  it  is  void  under  the  statute,  as  creating  a  charge; 
Flight  V.  Salter  (g),    Sha%v  v.  Pritchard  (A).      There  are 

(fl)  6  B.  &  C.  630;  5.  C.  9  D.  (c)  5  B.&  Aid.  452;  5.C.  1 1>- 

&  R.  673.  &  R.  27. 

{b)  1  C.  M.  &  R.  50r.  (/)  2  N.  &  M.  227. 

(c)  3  Camp.  447.  (g)  1  B.  &  Ad.  673. 

id)  2  B.  &  Ad.  257.  (h)  10  B.  &  C.  241;  S.  C  ^ 

Mann.  &  R.  180. 
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several  other  cases  also  in  \vhich  a  warrant  of  attorney  has         1839. 
l3een  held  to  be  a  charge,  as  under  the  insolvent  acts  (a). 
Xt  is  therefore  apparent  either  that  the  defendant  is  out  of 
possession  altogether,  or  that  the  sequestration  is  a  charge 
opon  his  benefice, 

Waddington,  contrd.     I.  It  is  submitted  that  the  writ  of  First  point. 
sequestration  was  not  admissible  in  evidence.    The  defend- 
ant having  proved  himself  prima  facie  duly  qualified,  it  was 
incumbent  upon  the  plaintiff  in  a  qui  tarn  action  to  prove 
strictly  his  disqualification.     The  objection  is,  that  it  does 
not  appear  that  the  writ  of  sequestration  was  connected  with 
the  judgment,  or  that  it  issued  under  the  authority  of  the 
Court,  as  no  entry  appears  on  the  judgment  roll  of  the 
dieriff's  return  to  the  writ  of  fi.  fa.,  or  of  the  award  of  the 
writ  of  levari  facias.     There  is  no  case  directly  on  the  point, 
but  on  the  writ  of  elegit,  which  is  a  very  analogous  writ, 
against  the  lands  of  a  lay  person ;  it  was  held  in  Ramsbot^ 
torn  V.  Buckhurst  (&),  that  a  copy  of  the  judgment  roll  con« 
taining  the  award  of  elegit  was  suflScient  evidence  of  the 
elegit;  and  Dampier  J.  went  further,  and  held  that  a  copy 
of  the  elegit  itself  would  not  have  been  such  good  evidence. 
It  is  true  that  in  an  action  against  a  sheriff  for  taking  the 
goods  of  A,  under  a  writ  of  fi.  fa.,  the  production  of  the 
writ  is  a  justification,  because  the  sheriff,  as  a  public  officer, 
is  therein  directed  to  take  the  goods  of  ^. ;  but  a  party 
wbo  claims  an  interest  under  the  writ,  must,  in  order  to 
establish  his  title,  produce  not  only  the  writ  of  fi.  fa,  but 
also  the  judgment  on  which  it  issued;  Doe  v.  Smith  (c). 

IL  Even  if  this  difficulty  were  got  over,  and  the  writ  of  Second  point. 
sequestration  be  deemed  properly  proved,  the  plaintiff  should 
have  gone  further,  and  shewn  that  the  rents  and  profits  of  the 
living  were  actually  taken  under  it.  The  writ  of  sequestra- 
tion, under  which  the  rents  and  profits  were  taken,  was  not 
produced,  and  probably  was  good  for  nothing.    {^Coleridge  J. 

(a)   See   Sharpe  v.    Thomas,   6  (6)  2  Mau.  &  S.  565. 

Bing.  416.  (c)  Holt's  N.  P.  C.  589. 
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1839.         Did  not  the  defendant  take  as  stipendiary  curate  under  the  ^ 
sequestration?]      Not  under  this  sequestration,   certainly... 
[Sir  TV.  W.  Follett.  It  is  stated  in  the  case  that  the  defend — 
ant  has  performed  the  duties  of  the  vicarage  since  the  se — 

questration,  under  the  bishop's  licence.     And  "  the  defend 

ant's  counsel  contended  that  the  licence  was  a  nullity ;"  itt^ 
is  clear,  therefore,  that  the  sequestration   was  admitted."^ 
The  bishop's   licence  was  contended  to  be  a  nullity  acim 
another  ground,  which  will  be  noticed  hereafter.     As  th^ 
case  stands  nothing  has  ever  been  taken  under  the  pre- 
sent sequestration,  and  the  former  one  may  have  been  a 
nullity. 
Third  point.  HI.  The  main  question  is,  whether  a  sequestration  is  an 

incumbrance  affecting  a  benefice  within  the  18  Geo,  2,  c.  20. 
Doe  V.  Bluck  {a)  is  cited  to  shew  that  an  incumbent,  whose 
living  is  sequestered  cannot  maintain  ejectment,  and  there- 
fore it  is  urged  that  such  an  incumbent  is  not  in  possession 
of  a  freehold  within  the  18  Geo.  2,  c.  20;  but  it  is  a  Mlacy 
to  suppose  that  the  estate  in  possession  mentioned  in  that 
statute  means  possession  on  which  ejectment  may  be  main- 
tained; the  word  is  only  used  in  contradistinction  to  an 
estate  in  reversion. 

The  question  of  what  constitutes  a  "  charge  or  incum- 
brance" on  land  was  discussed  in  Moncaster  v.  Watson  (i). 
In  that  case,  a  private  act  had  been  passed  for  inclosing  a 
common,  and  it  enacted  that  the  divided  lands  (heretofore 
parcel  of  the  common)  should  be  holden  by  each  allottee, 
subject  to  the  same  charges  and  incumbrances  as  the  lands 
to  which  they  were  allotted ;  and  as  certain  lands  were  liable 
to  repair  a  certain  portion  of  the  parish  church,  it  was  con- 
tended that  such  a  payment  constituted  a  charge;  but  it  was 
held  that  these  words  meant  only  incumbrances  upon  the 
estate  as  dower  8cc.,  and  did  not  include  a  liability  to  church- 
rate.  The  present  act  being  a  penal  act,  the  defendant  is 
entitled  to  the  most  liberal  construction  of  it;  Hyde  v. 

(o)  3  Camp.  447.  (6)  3  Burr.  1375. 
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'^gan{a),  per  Buller  J.;  Bones  v.  Booth  {h);  Com.  Dig.  1839. 
Parliament,  (R  19,  20).  For  the  purpose  of  ascertaining 
whether  a  sequestration  is  a  charge  or  not,  it  is  essential  to 
3e  what  a  writ  of  sequestration  is.  Now  it  is  clear,  from  the 
idgment  of  Lord  Ahanley  C.  J.,  in  Arbuckle  v.  Cowtan{c), 
tid  from  3  Bla.  Coram.  418,  and  3  Burn*9  Ecc.  Law,  340, 
lat  the  writ  of  levari  facias  to  the  bishop  gives  only  the 
Tofits  of  the  benefice  to  the  creditor  (and  not  to  him 
iirectly),  and  does  not  give  the  possession  of  the  land  like 
I  writ  of  elegit. 

The  law  on  the  subject  was  laid  down  by  Lord  Stowell 
in  Hubbard  v.  Beckford  (d),  in  which  he  held  that  the 
sequestrator  is  bound  to  provide  for  certain  duties  and  ex- 
penses which  are  incident  to  and  inseparable  from  the  sub- 
ject-matter of  the  sequestration,  such  as  the  spiritual  services 
of  the  cure,  and  dilapidations.  Lord  Alvanley  C.  J.,  in  Ar- 
buckle  v.  Cowtan  {c),  likens  the  interest  of  an  incumbent  in 
his  living  to  the  right  of  an  officer  to  his  half-pay,  and  shews 
that,  as  they  are  both  salaries  paid  for  public  services,  they 
are  not  assignable.  Now  as  the  first  duty  of  a  sequestrator 
is  to  provide  for  the  spiritual  service  of  the  benefice, 
3  Sum's  Ecc.  Law,  Sequestration,  341,  if  the  emoluments 
were  not  more  than  sufficient  for  that  purpose,  the  rights  of 
the  curate  would  interpose  and  prevent  the  creditor  from 
obtaining  a  farthing  under  the  sequestration.  And  it  will 
be  shewn  immediately  that  the  bishop  is  not  enabled  to 
appoint  any  one  as  curate,  but  that  he  must  prefer  the  in- 
cumbent. But  the  Court  is  pressed  with  the  cases  on  the 
13  Eliz.  c.  20,  to  shew  that  a  sequestration  is  a  charge  on 
a  benefice.  It  is  true  if  a  warrant  of  attorney  is  given, 
with  authority  to  issue  execution  whenever  an  annuity  is  in 
arrear,  it  then  constitutes  a  continuing  charge,  according  to 
the  decisions  of  Flight  v.  Salter  (e),  Saltmarshe  v.  Hetoett{f), 

(a)  2  Doug.  699.  (df)  1  Hag.  Con.  Rep.  307. 

(b)  2  W.  Bl.  1226.  (e)  1  B.  &  Ad.  673. 

(c)  3  B.  &  P.  326.  (/)  1  A.  «6  E.  812;  5.  C  3  N. 

&  M.  656. 
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aud  Newland  v.  Watkin  (a).     But  if  the  warrant  of  attorn^ 
is  only  given  to  enable  a  sequestration  to  issue  for  a  de^ 
actually  due,  then  it  is  not  a  charge  under  that  statute ; 
deen  v.  Newland  {b)^  Colebrook  v.  Lay  ton  (c).     Other 
have  been  referred  to,  where  the  giving  a  warrant  of  attc^^. 
ney  has  been  held  to  constitute  a  charge,  such  as  Skarpe  r. 
Thomas  {d),  but  there  the  decision  proceeded  on  the  grouD(/ 
that  a  warrant  of  attorney,  being  given  by  an  insolvent  to 
the  detriment  of  his  creditors  at  large,  was  a  fraud.     So  also 
in  Doe  v.  Carter  (e),  where  there  was  a  covenant  by  a  lessee 
not  to  transfer  the  lease,  and  the  lessee  gave  a  warrant  of 
attorney  for  the  express  purpose  of  enabling  the  creditor  to 
take  the  lease  in  execution,  this  was  held  to  be  in  fraud  of 
the  covenant;  but  at  an  earlier  stage  of  the  case(y),  where 
it  did  not  appear  that  the  warrant  of  attorney  was  given  ^ith 
that  express  purpose,  it  was  held  that  it  was  no  forfeitore, 
and  that  the  warrant  of  attorney  was  not  a  specific  lien  on 
the  estate. 

TV*  The  defendant  was  entitled  to  reside  on  his  benefice 
and  discharge  the  duties.  No  one  can  perform  spiritual 
duties,  even  in  a  chapel  of  ease  within  a  parish,  without  the 
consent  of  the  incumbent,  who  is  in  law  **  conservator  paro- 
chijB ;"  Farnzoorth  v.  Bishop  of  Chester  (g),  Bliss  v.  Words  (A), 
Williams  v.  Brown  (i).  The  bishop  therefore  could  not 
appoint  any  curate  without  the  defendant's  consent.  But 
it  may  be  shewn  further,  that  the  defendant  was  bound  to 
officiate  himself.  The  21  Hen.  8,  c.  IS,  s.  26,  which  re- 
quires a  beneficed  clerk  to  reside  on  his  living,  (and  the 
57  Geo,  3,  c.  99,  re-enacts  the  same  law)  was  discussed  in 
Doe  v.  Mears{k),  where  the  living  was  under  sequestration, 
and  Lord  Mansfield  C.  J.  held  that  that  was  no  impediment 


(a)  9  Bing.  113.  See  the  case 
more  fully  reported,  1  Law  Jour. 
C.P.  177,  NewSer. 

(6)  4  Sim.  $81. 

(c)  4  B.  &  Ad.  578;  S.  C.  1  N. 
&  M.  374. 

(d)  6  Biog.  416. 


(e)  8  T.  R.  300. 
(/)  8  T.  R.  57. 
(£)  4B.&C.555;  S.C.  7  D. 
XV.  56* 

(h)  3  Hagg.  Ecc.  R.  486. 
(i)  1  Curceis,  53. 
(ft)  Cowp.  129. 
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3r  prevention  to  the  serving  a  cure,  and  that  the  incumbent's  1339. 
ion-residence  was  unjustifiable.  It  is  clear,  therefore,  that 
the  defendant  does  not  reside  by  the  licence  of  the  bishop, 
but  in  obedience  to  the  law.  He  is  also  bound  to  reside  m 
the  parsonage  house,  Law  v.  lbbotson(a)\  and  as  the  case 
Snds  that  the  house  and  lands  are  worth  100/.  a  year,  and 
as  it  is  shewn  that  he  resides  there  as  of  his  old  estate,  and 
not  under  the  licence  of  the  bishop,  on  this  point  also  he  is 
entitled  to  the  verdict. 

V.  The  point  as  to  the  120/.  stipend  depends  on  the  same  Fifth  point, 
reasoning.  For  as  the  defendant  is  bound  to  reside  on  his 
living  and  to  officiate,  and  as  he  is  entitled  to  a  reasonable 
salary  (which  120/.  must  be  taken  to  be)  for  performing  the 
duty,  which  is  paramount  to  the  creditor's  rights  under  the 
sequestration,  then  it  follows  that  he  receives  it  as  of  his  old 
estate.  For  not  only  the  spiritual  duties  of  the  benefice 
must  be  first  provided  for,  but  also  the  necessary  repairs  of 
the  parsonage  &c.,  before  the  sequestrator  can  apply  the 
rents  and  profits  to  the  creditor.  Again,  as  the  sequestrator 
receives  the  rents  and  profits  of  the  benefice  in  order  to 
discharge  the  debts  of  the  defendant,  the  sequestration  is 
altogether  for  the  defendant's  benefit,  and  is  not  at  all  a 
charge,  as  it  would  be  if  the  lands  themselves  were  taken 
under  an  elegit.  Where  a  person  creates  a  voluntary  trust 
for  the  benefit  of  his  creditors,  it  is  held  in  equity  to  be  a 
trust  for  the  benefit  of  himself;  Wallwyn  v.  Coutts{b), 
Garrard  v.  Lord  Lauderdale  {c),  recognized  in  Bell  v. 
Cureton{d).  This  principle  therefore  affords  a  substantial 
answer  to  the  case,  for  it  shews  that  the  sequestration  itself 
is  of  value  to  the  defendant,  and  merely  directs  the  rents  and 
profits  of  his  benefice  to  be  applied  in  a  particular  manner 
for  his  own  benefit. 

VI.  On  the  actuary's  evidence  (although  the  mode  oi  Sixth  point, 
calculation  is  objected  to)  it  appears  that  the  defendant  has 
an   interest  of  100/.  for  his  life. 

(fl)  5  Barr.  2722.  (c)  3  Sim.  1. 

(6)  3  Mer.  707.  {d)  2  M^ne  k  K.  603. 
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1839.  Sir  W.  W.  Folleit,  in  reply.     [Lord  Dettman  C.  J.   W^^ 

^^^^^^^      wish  to  hear  you  only  as  to  the  admissibility  in  evidence  o  ^^ 
j,^  the  writ  of  sequestration^  and  as  to  whether  the  defendan     : 

Tarplet.     i^gg  „Qj  jjggjj  jji  j^ii  along  of  his  old  estate.]     The  objectior:^ 
ire  poin  .       j^  understood  to  be,  that  the  judgment  roll  did  not  contairrrr 
the  award  of  execution,  but  such  an  objection  is  quite  ut^  ^ 
tenable,  for  the  entries  of  execution  are  never  made  on  th^ 
judgment  roll  till  long  after  execution ;  this  is  quite  alloH^- 
able,  as  appears  by  Taylor  v.  Gregory  (a).     At  the  trial  the 
judgment  was  produced;  the  writ  of  fi.  fa.  to  the  sheriff;  his 
return  of  nulla  bona,  and  that  the  defendant  had  no  lay  fee 
but  that  he  had  a  benefice ;  the  writ  of  levari  facias  to  the 
bishop  reciting  the  writ  of  fi.  fa.  and  commanding  him  to 
sequester  the  living,  and  the  bishop's  warrant  thereupon; 
the  chain  of  evidence  therefore  was  complete.    \^Patteson  J. 
In  Ramsbottom  v.  Buckhurst  (b),  the  judgment  roll  did  con- 
tain the  award  of  execution,  and  it  was  held  sufficient,  bat 
it  does  not  by  any  means  follow  that  the  production  of  the 
writ  itself  would  not  have  been  evidence,  and  it  seems  diffi- 
cult to  contend  that  it  is  not  the  best  evidence.]     In  that 
case  the  objection  was,  that  the  writ  itself  was  not  produced. 
[Coleridge  J.  I  take  the  objection  to  be,  that  it  does  not 
appear  by  what  authority  the  writ  of  levari  facias  issued; 
but  surely  if  a  judgment  is  produced,  and  a  writ  of  execu- 
tion professing  to  issue  upon  it,  the  writ  must  be  taken  to 
issue  in  pursuance  of  the  judgment.] 

II.  It  is  not  contended  that  a  sequestration  vests  the 
benefice  in  the  creditors,  but  Doe  v.  Bluck  (c)  shews  clearly 
that  it  takes  the  possession  out  of  the  incumbent,  and  vests 
the  estate  in  another  party.  Then  although  the  incumbent 
may  be  entitled  to  reside  on  his  benefice  and  to  perform 
the  duties  of  his  cure,  he  is  not  entitled  to  any  salary, 
unless  the  bishop  choose  to  assign  one  to  him.  If  there- 
fore there  is  a  salary  assigned  to  him,  it  is  clear  that 
he  takes  it  by  virtue  of  the  bishop's  licence,  and  not  in 

(fl)  2  B.  &  Ad.  257.  (c)  3  Camp.  447. 

(6)  2  Maule  &  S.  565. 
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right  of  his  old  estate.  The  defendant's  right  arising  from  i8d9. 
bis  freehold  estate,  is  entirely  taken  out  of  him  by  the 
lequestration.  Suppose  the  bishop  had  fixed  the  stipend 
It  60/.  a  year,  and  there  had  been  an  appeal  to  the  arch- 
bishop, and  he  had  confirmed  it,  the  decision  would  have 
t>eeD  binding.  [Patteson  J.  Do  you  contend  that  the  se- 
questrator takes  any  estate  in  the  parsonage  house  ?]  The 
Freehold  estate  no  doubt  continues  in  the  vicar,  but  the 
sequestration  takes  away  from  him  the  possession.  But  it 
is  not  necessary  to  go  into  this  argument,  as  the  house  by 
itself  is  worth  only  30/.  a  year,  and  the  sequestrator  is 
clearly  entitled  to  all  the  profits  of  the  land  adjoining  the 
house.  With  regard  to  the  construction  of  the  statutes,  it 
has  been  well  observed  (a),  **  neither  is  it  true,  as  it  has 
been  sometimes  put,  that  the  Court  in  the  exposition  of 
penal  statutes  are  to  narrow  the  construction.''  **  We  are 
to  look  to  the  words  in  the  first  instance,"  said  Duller  J.  in 
Hex  V.  Hodnett  {b),  **  and  when  they  are  plain  we  are  to 
decide  on  them." 

Cur,  adv.  vuU. 

Lord  Denman  C.  J.,  on  this  day,  delivered  the  judgment 
of  the  Court. — ^This  was  an  action  brought  upon  the  statute 
18  Geo.  2,  c.  20,  for  a  penalty  of  lOOZ.  against  the  defend- 
ant, for  acting  as  a  justice  of  the  peace  without  a  proper 
qualification.  By  the  third  section  of  the  act,  the  proof  of 
qualification  lies  on  the  defendant;  and  that  qualification  is 
contained  in  the  first  section,  which  enacts,  **  that  no  per- 
son shall  be  capable  of  being  a  justice  of  the  peace,  or  of  act- 
ing as  such  &c.,  who  shall  not  have,  either  in  law  or  equity, 
to  or  for  his  own  use  and  benefit,  in  possession,  a  freehold, 
copyhold  or  customary  estate  for  life,  or  for  some  greater 
estate  &c.,  of  the  clear  yearly  value  of  100/.  over  and  above 
what  will  satisfy  and  discharge  all  incumbrances  that  affect 
the  same,  and  over  and  above  all  rents  and  charges  payable 
out  of  or  in  respect  of  the  same;  or  who  shall  not  be  seised 

(fl)  2  Dwarr.  Stat.  737.  (6)  1  T.  R.  96. 
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1839.        of  or  entitled  unto,  in  law  or  equity,  to  and  for  his  own  m 
and  benefit;  the  immediate  reversion  or  remainder  &c.,  < 
the  clear  yearly  value  of  500/."     (His  lordship  then 
Tarplet.      tulated  the  facts  stated  in  the  case.) 

It  was  objected  on  the  part  of  the  defendant,  that  ih^t 
writ  of  sequestrari  facias  was  not  admissible  in  evidenc^e^ 
because  the  judgment  roll  in  Watkins  v.  Tarpley  contaioet/ 
no  entry  of  an  award  of  the  writ;  but  no  authority  wa^ 
shewn  for  the  necessity  of  such  entry,  nor  do  we  think  it  at 
all  important. 

Again,  it  was  objected  that  nothing  was  applied  by  the 
sequestrator  under  this  writ,  and  that  it  was  not  shewn  by 
any  legal  evidence  how  the  profits  of  the  vicarage  were  dis- 
posed of.  The  answer  is,  that  the  sequestrator  is  shewn  to 
have  been  in  possession  under  the  writ,  and  to  have  received 
the  profits ;  whether  he  has  disposed  of  them  properly,  is 
immaterial  to  the  present  question. 

Much  discussion  took  place  as  to  the  meaning  of  die 
words  "  in  possession,"  in  the  first  section  of  the  act,  whe* 
ther  they  are  used  solely  in  contradistinction  to  the  words 
''  in  reversion  or  remainder,"  in  the  latter  part  of  the  clause, 
or  have  reference  to  the  actual  possession  also.  And  the 
words  **  to  his  own  use  and  benefit"  were  also  much  com* 
mented  on.  But  as  our  decision  turns  upon  the  part  of  the 
clause  relating  to  incumbrances  and  charges,  it  is  not  neces- 
sary to  give  any  opinion  on  the  other  parts. 

The  question  is,  whether  it  appears  by  the  facts  found, 
that  the  defendant  has  an  estate  for  life,  of  the  clear  yearly 
value  of  100/.  over  and  above  what  will  satisfy  and  discharge 
all  incumbrances  that  affect  the  same.  Now,  whatever  may 
be  the  true  construction  of  the  statute  of  13  Eliz.  c.  20,  as 
to  charges  upon  benefices,  and  whatever  may  be  the  proper 
rule  to  be  established  from  the  various  cases  decided  under 
that  act,  we  can  have  no  hesitation  in  holding  that  a  seques- 
tration is  an  incumbrance  that  affects  the  defendant's  estate 
for  life  in  his  vicarage,  within  the  meaning  of  the  act  of  par- 
liament.   The  clear  yearly  value  of  100/.,  contemplated  by 
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le  act,  is  plainly  that  which  comes  into  the  pocket  of  the 
wner  of  the  estate  as  such^  after  all  other  demands  upon  it 
re  satisfied;  and  we  are  to  see  whether,  upon  the  facts 
tated,  such  clear  yearly  sum  of  100/.  does  come  into  the 
efendant's  pocket  as  vicar. 

The  difficulty  in  the  case  arises  from  his  continuing  to 
eside  and  occupy  the  house  and  grounds,  which  are  found 
o  be  above  the  yearly  value  of  100/.  If  he  be  in  the  occu- 
mtion  of  them  by  right  as  vicar,  notwithstanding  the  sequea- 
ration,  and  could  not  be  put  out  from  them,  or  compelled 
ta  pay  any  rent  for  them,  by  any  proceeding  whatever,  it  is 
impossible  to  say  that  he  has  not  an  estate  for  life  in  them, 
or  say  that  they  are  a£fected  by  the  sequestration,  and  if  not, 
their  value  is  sufficient. 

Now,  with  respect  to  the  house,  it  seems  clear  that  the 
defendant  is  in  the  occupation  as  vicar,  and  that  the  assign- 
ment of  it  to  him  as  a  residence  by  the  bishop  is  merely 
void,  inasmuch  as  the  incumbent  is  bound  so  to  reside,  not- 
withstanding any  sequestration,  and  the  bishop  could  not 
turn  him  out,  nor  change  his  character  from  that  of  vicar  to 
that  of  stipendiary  curate. 

But  it  is  not  found  by  the  case  that  the  house  alone  is  of 
the  yearly  value  of  100/.,  and  as  the  onus  lies  on  the  defend- 
ant  we  cannot  presume  it  to  be  so.  The  grounds  and  stipend 
must  therefore  be  taken  into  consideration,  and  with  respect 
to  them  the  case  is  very  different. 

The  sequestrator  might  undoubtedly  let  the  grounds  as 
well  as  any  other  part  of  the  glebe,  and  raise  a  profit  to- 
wards the  purposes  of  the  writ;  and  though  they  are  not  so 
let,  but  assigned  to  the  defendant  by  the  bishop,  they,  as 
well  as  the  stipend  of  120/.,  also  assigned  him  by  the  bishop, 
are  by  no  means  enjoyed  by  him  simply  as  vicar  in  his  own 
right.  The  amount  of  the  stipend  seems  to  be  in  the  dis- 
cretion of  the  bishop,  though  probably  that  discretion  would 
be  exercised  with  reference  to  the  salaries  specified  in  the 
Stipendiary  Curates'  Act,  in  which  case  the  stipend  could 
not  be  less  in  respect  of  the  vicarage  in  question  than  120/.; 
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and  though  the  bishop  cannot  appoint  any  person  to  serv^^. 
the  church,  either  instead  of  or  in  addition  to  the  vicar,  an^ 
cannot  by  his  licence  alter  the  vicar's  character,  and  mu!^ 
assign  to  him  the  proper  stipend  out  of  the  profits  of  th    ^ 
living,  prior  to  any  other  payments,  yet  we  are  of  opinic^^ 
that  the  defendant,  as  regards  the  grounds  and  stipend,  tak^r^ 
under  the  bishop,  and  not  simply  as  vicar,  and  that  his  en- 
joyment  of  the  grounds  and  stipend  arises  out  of  and  is 
under  the  sequestration,  so  that  it  cannot  be  said  in  fact  or 
in  law  that  the  defendant  has  an  estate  of  the  clear  yearly 
value  of  100/.,  over  and  above  all  incumbrances  that  affect 
the  same. 

For  these  reasons  we  are  of  opinion  that  the  defendant 
has  failed  to  establish  his  qualification,  and  our  judgment 
must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


The  Queen  v.  The  Hdngerford  Market  Compan;. 
Saturday,  £x  parte  Palmer. 

January  ISM. 

By  the  11         -^  Rule  nisi  had   been    obtained  on    behalf  of  the  said 

^*^^»  c.  Ixx.    Palmer^  for  a  mandamus  to  the  said  Company,  commanding 

ford  Market      them  to  issue  their  warrant  to  the  high  bailiff  of  Westmin- 
Companjr  are 

empowered  to  make  compulsory  purchases  of  land  for  the  use  of  the  market ;  and  by 
section  19  all  tenants  for  years,  from  year  to  year,  or  at  will,  occupiers  of  any  part  of 
the  estate  called  the  Hungerford  House  &c.,  or  therewith  contracted  to  be  purchased 
by  the  Company,  who  shall  or  may  sustain  or  be  put  unto  any  loss,  damage  or  injury, 
in  respect  of  any  interest  whatsoever,  for  good-will,  improvementSy  tenants'  fixtures,  or 
otherwise,  which  they  now  enjoy,  by  reason  of  the  passing  the  act,  shall  receive  com- 
pensation from  the  Company.  While  the  Company  were  treating  for  the  purchase  of 
certain  premises,  under  the  act,  a  person  entered  into  an  agreement  to  rent  them  for  one 
year,  and  that  if,  with  the  owner's  consent,  he  should  hold  beyond  the  year,  he  should 
quit,  or  be  at  liberty  to  quit,  at  any  quarter  day,  on  receiving  or  giving  three  months' 
notice;  that  he  would  not  underlet  or  give  up  pos.session  to  any  one,  make  any  alteration 
without  a  written  consent  of  his  landlord,  would  keep  all  the  glass  entire,  and  so  leave 
the  same,  together  with  all  articles  mentioned  in  a  schedule,  and  all  improvemenii  or 
additions  which  he  should  make  during  his  occupation,  for  the  bene6t  of  his  landlord. 
The  tenant  occupied,  with  the  consent  of  his  landlord,  for  several  years,  while  the  above 
negotiations  were  proceeding.  He  afterwards  received  due  notice  to  quit,  and  the  pur^ 
chase  by  the  Company  was  completed : — Held,  that  he  was  not  entitled  to  compensation 
from  the  Company  in  respect  of  improvements  made  by  him  during  his  occupation. 
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T,  requiring  him  to  summon  a  jury  under  the  II  Geo.  4,        1839. 

^xx.  (the  Hungerford  Market  Company  Act),  for  the  pur-      ^^^^/^ 

se  of  assessing  the  damage  and  recompence  to  be  given  9, 

^    the  said  Palmer  for  improvements,  tenants'  fixtures,  and  Humoerpord 
^^  r    1  J  .        .      ,         Market 

^lierwise,  m  respect  of  the  messuage  and  premises  lately     Company. 

^Ocupied  by  him  in  Little  Hungerford  Street;  and  also  in 
'Aspect  of  his  interest  in  a  certain  messuage  late  in  his 
^>ccupationy  and  for  the  good-will  of  the  trade  attached 
tliereto,  and  for  his  interest  in  certain  stairs  or  landing-places 
occupied  by  him,  with  the  power  of  taking  toll,  and  for  the 
loss  in  respect  of  any  interest  whatsoever  for  good-will, 
improvements^  tenants'  fixtures,  or  otherwise,  which  he  had 
or  might  sustain  in  respect  of  his  interest  in  the  said  last- 
mentioned  messuage  and  stairs,  by  reason  of  the  passing  of 
the  said  act. 

The  above  rule  was,  by  consent  of  the  parties,  under  a 
subsequent  rule  of  Court,  referred  to  a  barrister  to  dispose 
of,  and  to  make  such  further  inquiries,  and  award  such  com- 
pensation, if  any,  to  Palmer,  as  he  (the  arbitrator)  should 
thick  fit,  exclusive  of  good-will,  in  respect  of  the  said  house 
and  premises  late  in  Palmer*8  occupation ;  and  the  arbitra- 
tor was,  by  an  order  made  with  the  consent  of  the  parties, 
to  have  power  to  raise  any  points  of  law  for  the  opinion  of 
this  Court.  The  arbitrator  by  his  award  directed  that  the 
Company  should  pay  Palmer,  exclusive  of  good-will  and  of 
the  matters  thereinafter  mentioned,  125/.  He  also  found 
that  part  of  the  compensation  claimed  was  for  improvements 
upon  a  house  called  the  Globe  Public  House,  which  had 
been  part  of  the  Hungerford  Market  estate.  He  then  stated 
the  following  facts: — ^The  occupation  of  the  said  public 
house  commenced  under  an  agreement  made  December  28, 
18£4,  between  Palmer  and  Mr.  Wise,  the  then  owner  of 
the  Hungerford  Market  estate,  of  which  the  premises  were 
parcel,  for  one  year,  commencing  the  20th  September  pre- 
ceding. The  agreement  contained  the  following  stipula- 
tions— that  if  Palmer,  with  Wise's  consent,  should  hold  be- 
yond the  year,  he  should  quit,  or  be  at  liberty  to  quit,  at  any 
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quarter-day,  on  receiving  or  giving  three  months'  notice 
that  he  shoald  not  underlet  or  give  up  possession  to  any  om.^ 
or  make  any  alteration  without  the  written  consent  of  Wim^^ 
HuNosEFOBD  |j^  yj^^  jq  j^^gp  ^\  ^jjg  gj^gg  entire,  and  so  leave  the  same^ 

Coin|Nuiy.  together  with  all  the  articles  mentioned  in  a  schedule,  and 
all  improvements  or  additions  to  the  premises,  which  he  should 
make  during  his  ocatpation,for  the  benefit  of  Wise*  Oo  the 
31st  of  July,  18!24,  Wise  had  offered  the  Hungerford  Mar- 
ket estate  to  Sir  G.  Tyrrhitt,  on  behalf  of  the  intended 
Market  Company;  the  offer  was  made  on  certain  written 
terms,  to  which  a  decided  answer  was  to  be  given  in  e^t 
months ;  no  answer  was  returned  within  that  period,  but  is 
December,  1830,  the  purchase  was  completed.  Notice  to 
quit  at  Michaelmas,  1830,  was  duly  given  by  Wise  on  the 
23d  June  preceding,  and  Palmer  finally  gave  possession  in 
April,  1831,  after  a  verdict  recovered  in  ejectment,  wherein 
Wise  and  the  Hungerford  Market  Company  were  sevenilj 
lessors  of  the  plaintiff.  In  1826,  Wise  gave  Palmer  lesH 
to  extend  his  bar,  and  during  his  occupation,  and  before  the 
passing  of  the  Hungerford  Market  Act,  Palmer  made  ax* 
tain  other  improvements ;  these  were  given  up  with  the  mt 
of  the  premises,  and  were  valued  by  the  arbitrator  al  44^  lOi. 
The  award  found  that  the  notice  to  quit  and  the  giving  up 
of  the  public-house  and  improvements,  took  place  by  reaNH 
of  the  passing  of  the  said  act.  The  question  was  then  stated 
by  him  for  the  opinion  of  this  Court,  whether  Palmer  wis 
entitled  to  compensation  in  respect  of  the  said  improve* 
ments. 

The  case  was  argued  {a)  at  the  sittings  in  banc  after  last 
Michaelmas  term,  by  Piatt  for  the  claimant,  and  Hayward 
for  the  Company. 

Cur.  adv.  vult. 

Lord  Den  MAN  C.  J.  now  delivered  the  judgment  of  the 
Court.— This  case  arises  upon  a  demand  for  compensatioD; 

(<i)  Nov.  30th,  before  Lord  Denman  C.  J.,  Paiieson,  WUikmt  and 
CokridgeJi, 
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under  the  Hungerford  Market  Act,  1  i  Geo.  4,  c.  Ixx.  and        i8S9. 
the  only  question  is,  whether,  under  the  circumstances  here-      ^"^n**^ 
after  stated.  Palmer,  the  applicant,  is  entitled  to  be  com-  9. 

pensated  for  improvements  made  by  him  during  his  occupa-  Huwoeipord 
tion  of  premises,  which  the  Company  have  purchased  and  Company, 
used  for  the  purposes  of  the  market.  (His  lordship  then 
stated  the  facts  of  the  case.)  Upon  the  argument  of  this 
case  the  several  decisions,  which  are  reported  upon  the  17th 
and  19th  sections  of  the  act,  were  cited.  These  are  Ex 
parte  Farlow  (a).  Ex  parte  Wr^ht  (A),  Ex  parte  Davies  (c). 
Ex  parte  Still  (d).  Ex  parte  Coding  {e).  The  principle 
upon  which  the  Court  has  proceeded  in  these  cases  in  the 
construction  of  the  act,  is  clear  and  satisfactoiy ;  it  has 
been  thought  that  the  compensation  clauses,  the  17th  and 
19th(y*),  should  be  construed  most  liberally  in  favour  of 
those  who  are  to  receive  benefit  from  them,  and  most 
strongly  against  the  Company,  who  framed  them;  and  it 
has  further  been  considered,  that  the  19th  clause  must  be 
extended  to  other  than  legal  interests  which  are  provided  for 
by  the  17th.  These  principles  however  do  not  exclude  an 
examination  into  the  particular  circumstances  of  each  appli- 
cation, and  where  it  has  appeared  that  the  party  has  in 
reality  sustained  no  injury  from  the  proceedings  of  the  Com- 
pany, not  merely  in  his  legal  or  equitable  interests,  but  not 
even  according  to  any  expectations  which  he  may  reasonably 
have  entertained,  the  Court  has  refused  to  interfere.  There- 
fore in  Ex  parte  Wright  (b)  the  party  was  held  entitled  to 


(a)  2  B.  &  Ad.  341. 
lb)  2  B.  &  Ad.  348. 

(c)  4  B.  &  Ad.  327. 

(d)  4  B.  &  Ad.  592. 

(e)  4  B.  &  Ad.  596. 

if)  ^y  section  17,  every  lessee 
or  tenant  for  years  or  at  will,  &c. 
was  to  deliver  up  possession  to  the 
Company  at  three  months'  notice, 
on  receiving  compensation. 

By  section  19,  tenants  for  years, 
from  year  to  year,  or  at  will,  occu- 


piers of  any  part  of  the  market, 
called  the  Hungerford  House,  &c., 
or  therewith  contracted  to  be  pur- 
chased by  the  Company,  who  shall 
**  sustain  any  loss,  damage  or  in- 
jury, in  respect  of  any  interest 
whatsoever,  for  good-will,  improve- 
ments, tenants'  fixtures,  or  other- 
wise, which  they  now  enjoy,  by 
reason  of  the  passing  of  this  act," 
are  to  receive  compensation. 
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no  compensation^  who  held  under  Mr.  Wise  on  an  agre^ 
menC  for  one  year  certain,  with  liberty  to  the  landlord  afte  m 
«.  wards  to  determine  the  tenancy  in  any  year,  at  three  montb^ 

M^RMT*^  notice,  and  with  a  stipulation  also  that  the  tenant  shou^ 
Company,     not  underlet  or  give  up  possession  of  the  premises  witho^j 
leave  in  writing.     Two  other  rules  were  discharged  at  tS^t 
same  time  of  parties  applying  under  similar  circumstances. 
This  case  is  shortly  reported,  but  it  did  not  pass  without 
consideration,  coming  on  soon  Viher  Ex  parte  Farlow{a), 
when  the  act  was  fresh  in  the  minds  of  this  Court;  and  it 
has  been  treated  as  proceeding  on  a  sound  distinction  io 
several  cases  that  have  followed.     Ln  one  of  these,  JSr  park 
Gosling  (A),  the  applicant  had  covenanted  to  yield  up  the 
premises  with  all  Jixtures  and  improvements;  upon  whidii 
although  he  was  allowed  compensation  for  the  loss  sustained 
in  respect  of  good-will,  or  the  chance  of  a  beneficial  renewal 
of  his  lease,  on  the  authority  of  Ex  parte  Farlow  (a),  k 
was  held  not  entitled  to  any  in  respect  of  fixtures  or  im- 
provements, though  it  was  said  the  compensation  jury  might 
consider  them  so  far  as  they  added  to  the  chance  of  a  bene- 
ficial renewal.     In  the  present  case  they  stand  alone,  and 
the  applicant  is  in  the  same  situation  as  fVrigkt  in  respect 
of  his  general  interest,  and  Gosling  in  respect  of  his  im- 
provements.    It  may  fairly  be  collected  that  the  peculiar 
stipulations  which  the  agreement  contains  were  introduced 
by  fVise^  with  a  view  to  completing  his  sale  on  more  favour- 
able terms  for  himself,  by  having  an  estate  to  dispose  of  less 
encumbered  with  valuable  interests  in  the  tenants.    He  must 
be  taken  therefore  to  have  received  his  compensation  from 
the  Company  in  a  higher  price,  and  they  will  have  to  pay 
twice  over  for  the  same  thing,  if  we  were  to  hold  the  pre- 
sent applicant  entitled.     It  is  probable  that  in  many  cases, 
where  the  facts  left  this  matter  doubtful,  they  have  done  90, 
but  we  think  we  ought  not  to  proceed  further  than  the  line 
laid  down  in  Ex  parte  Farlow  (a),  and  as  this  is  precisel; 

(a)  2  B.  &  Ad.  S41.  (6)  4  B.  &  Ad.  596. 
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vithin  Ex  parte  Wright,  and  the  distinction  taken  in  JSr 
mrie  Go$lhtg(a),  and  we  think  those  cases  rightly  decided^ 
he  rule  will  be  discharged.  v. 

Rule  discharged.      "^^JJ^^" 

(a)  4  B.  &  Ad.  596.  Compmijr. 


The  Queen  v.  The  Inhabitants  of  St.  Mary  Kalendar.    Wednadoiff 

January  ^3rd, 

Upon  an  appeal  against  an  order  of  two  justices  for  the  On  the  5xh 
-emoval  of  Stephen  Gay,  Maria  his  wife,  and  their  six  ^y^^  paaper    ' 
:hildren,  from  the  parish  of  St.  Maurice,  in  the  county  of  took  a  house  at 
Southampton^  to  the  parish  of  St.  Mary  Kalendar,  in  the  able  Quarterly^ 

said  county,  the  Southampton  Quarter  Sessions  confirmed  *°*^  the  tenan- 
■^  *^        .  cj  was  deter- 

ihe  order,  subject  to  the  following  case :  minable  by  a 

The  respondents  called  the  pauper,  Stephen  Gay,  who  ^ce^riven^at 
proved  that  he  took  a  house  in  the  parish  of  St.  Mary  any  pnod, 
Kmlendar,  of  a  Mrs.  Page,  on  the  5th  of  October,  1835,  at  ^^6  first  qoarw 

the  yearly  rent  of  16/.,  payable  quarterly,  and  that  such  ter,lOf.aaaar- 

ter  was  tajLen 
tenancy  might  be  put  an  end  to  by  giving  a  quarter's  notice  off  the  rent 

at  mny  period;  that  at  the  end  of  the  first  quarter  he  paid  J^«  resided  in 
the  rent  then  due ;   that  he  then  complained  of  the  rent  the  S6th  Sept. 
being  too  high,  and  said  that  he  should  quit;  that  his  land-  ^^ovSto 

lady  then  stated  that  if  he  would  remain,  she  would  take  off  another  parish. 
,  ^  r  t  ,  .  ,  ,  -  He  left  some 

lOs.  per  quarter  from  the  rent,  which  was  agreed  to,  and  trifling  proper- 

the  parties  afterwards  acted  in  accordance  with  such  agree-  }y  hch\nd  him 

.  ,  ,  in  the  house, 

ment ;   that  he  resided  in  the  house  till  the  S6th  day  of  and  kept  the 

September,  1836,  when  he  with  his  family  removed  into  a  the  5th '(^"o* 
house  which  he  had  in  another  parish,  having  locked  up  her,  1836, 

Mrs.  Page's  house,  in  which  he  left  only  some  few  of  his  pieted  pay- 
ment of  the 
year's  rent.  He  was  rated  to  all  the  rates  made  during  his  tenancy,  and  paid  them  all 
except  the  last  rate,  made  on  the  29th  September,  and  confirmed  and  allowed  on  the  4th 
Octolier,  and  published  on  the  9th : — Held,  that  there  was  a  hiring  and  occupation  for 
a  year  under  6  Geo,  4,  c.  57,  and  that  he  gained  n  settlement  by  payment  of  rates ;  the 
4  &  5  Will.  4,  c.  76,  s.  60,  which  enacts  that  after  tlie  passing  of  the  act  no  settlement 
shall  be  euned  by  occupying  a  tenement  unless  the  occupier  shall  have  paid  rates  in 
respect  of  such  tenement  for  one  year,  not  applying  to  settlemeats  by  payment  of  rates^ 
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1830.        things ;  that  his  landlady,  on  being  applied  to  on  the  29th 
rn^^  ®f  September,  refused  to  accept  the  key  of  the  house  till 

V.  the  5th  of  October,  on  which  day  he  surrendered  the  key  of 

St;  MAmr  ^^^  preaiises  and  paid  the  remainder  of  his  rent ;  that  he 
Kauvaax*  was  rated  to  all  the  rates  made  between  the  5  th  October, 
1855,  and  the  5th  October,  1836;  that  he  had  paid  all 
except  the  last  rate,  which  was  made  on  the  29th  Septem- 
ber, confirmed  and  allowed  on  the  4th  October,  and  pub- 
lished on  the  9th.  This  last  rate  he  paid  no  part  of,  though 
his  name  was  inserted  in  it,  nor  was  it  proved  to  have  been 
demanded  of  him.  It  was  admitted  that  the  pauper  bad 
not  gained  a  settlement  under  1  Will.  4,  c.  18,  in  conse- 
quence of  his  having  taken  in  lodgers  during  part  of  the 
year;  but  it  was  contended  by  the  respondents  that  he  bad 
gained  a  settlement  in  the  appellant  parish  by  payment  of 
parochial  rates;  and  the  sessions  being  of  that  opinioO; 
confirmed  the  order. 

The  question  therefore  for  the  opinion  of  the  Court  rs, 
whether  the  payment  of  rates  under  the  circumstances 
above  stated  was  su£Scient  (especially  since  the  passing  of 
the  stats.  6  Gto.  4,  c.  57,  and  4  &  5  Will.  4,  c.  76,)  to  con- 
fer a  settlement  in  the  parish  of  St.  Mary  Kalendar. 

Bere  and  C.  Saunders  argued  in  support  of  the  order  of 
sessions,  on  a  former  day  in  this  term  {a).  The  decision  in 
Rex  V.  Stoke  Damarel(b)  having  shewn  that  settlement  by 
paying  rates  still  exists,  the  question  is  whether  such  a  set- 
tlement has  been  gained  in  the  present  case.  SecU  66  of 
4  &  5  Will.  4,  c.  76,  enacts  that  **  no  settlement  shall  be 
acquired  or  completed  by  occupying  a  tenement,  unless  the 
person  occupying  the  same  shall  have  been  assessed  to  the 
poor-rate,  and  shall  have  paid  the  same  in  respect  of  such 
tenement  for  one  whole  year."  But  it  may  be  doubted 
whether  this  section  applies  to  the  head  of  settlement  bj 

(a)  Jan.  19tb,  before  Lord  Den-      Coleridge  Js. 
Mrs  C.  J.,  lUtkdukj  WHUam  and         (b)  1  N.  &  P.  453. 
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fttiog,  as  it  appears  to  point  only  to  settlements  by  occu-        1630. 

yiDS  a  tenement,  and  if  so,  it  is  immaterial  whether  the    ^J'^" 

,  The  QuBKN 

auper  paid  rates  for  a  whole  year,  Rex  ▼•  Ring8tead{a);  9. 

nd  all  the  conditions  in  6  Geo.  4,  c.  57,  requisite  for  gain-  ^"gJ^JJ!^,"^ 

ig    a  settlement,  have  been  complied  with.    But  if  that    Kalehdab. 

^tion  does  apply,  still  a  settlement  was  gained;  for, first,  if 

le  pauper's  year  of  occupation  under  6  Geo.  4,  c.  57,  be 

ickoned  from  the  5th  October,  1835,  to  5th  October,  1836, 

e  has  paid  all  the  rates  made  upon  him  durmg  the  year; 

>r  the  last  rate,  which  was  made  on  the  29th  September, 

IBS  not  published  till  the  9th  October.    This  appears  from 

be  enactment  of  the  17  Geo,  2,  c.  3,  s.  1,  which  expressly 

ledares  that  no  rate  shall  be  reputed  sufficient  so  as  to  col- 

eel  the  same  unless  such  notice  of  its  allowance  has  been 

(iveo.    This  point  was  considered  in  Rex  v.  Neweombe  (6), 

Rex  V.  Justices  of  Wiltshire  (c),  and  Rex  v.  Mickkfield  (//). 

[Lord  Denman  C.  J.  We  also  considered  the  point  in  Reg. 

?.  Watts  (e)-] 

Secondly.  There  is  a  question  whether  there  has  been 
Mifficient  occupation  for  a  year  under  6  Geo.  4,  c.  57.  That 
statute  has  not  received  so  strict  a  construction  as  the  later 
act,  1  Will.  4,  c.  18,  under  which  an  exclusive  occupation  is 
required ;  Rex  v.  1$/.  Nicholas,  Rochester  {/) ;  and  therefore 
a  constructive  occupation  is  quite  sufficient ;  Rex  v.  Great 
BentUyig). 

Lastly.  The  pauper  held  these  premises  under  a  yearly 
hiring,  commencing  on  the  5th  October,  1835.  The  pro* 
vision  as  to  a  quarter's  notice  does  not  make  it  the  less  a 
yearly  hiring ;  Rex  v.  Herstmonceaux  {h).  It  is  true  an 
agreement  was  come  to  at  the  end  of  the  first  quarter  as  to 
the  amount  of  rent,  but  that  was  no  alteration  of  the 
tenancy. 

(fl)  T  B.  &  C.  607 ;  S.C.  1  Mann.  (c)  2  N.  &  P.  367. 

&  R.  448.  (/)  5  B.  &  Ad.  219. 

(6)  4  T.  R.  363.  {g)  10  B.  &  C.  520;  S.  C.  5 

(c)  8  B.  &  C.  380 ;  S.C.  2  Mano.  Mann.  &  R.  559. 

&  R.  401.  (h)  7  B.  &  C.  551 ;  S.CA  Mann. 

id)  1  Bott,  291.  &  R.  426. 
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Smirke  and  Rawlinson,  conti^.      To  gain  a  settlement 
under  the  6  Geo.  4,  c.  57,  there  roust  be  a  yearly  hiring,  an 
V.  occupation  for  the  whole  year,  and  payment  of  all  parochial 

^"s?m!I?y''^  rates  during  that  period.  It  is  doubtful  whether  any  of 
Kalbudab.  these  conditions  were  complied  with.  Perhaps  Rex  v. 
Herstmonceaux  {a)  may  decide  that  the  hiring  in  this  case 
was  yearly,  although  but  for  that  case  it  would  rather  ap- 
pear to  be  a  quarterly  hiring.  But  it  is  submitted  that 
what  took  place  at  the  end  of  the  first  quarter  amounted  to 
a  surrender  :  Rex  v.  Banbury  (A).  JR^x  v.  ChUton  (c)  is  a 
very  similar  case  under  a  different  head  of  settlement. 

As  to  the  occupation,  in  Rex  v.  JDitcheat  (d)  it  was  de- 
cided, by  two  judges  against  one,  that  a  pauper  who  rented 
a  dwelling-house,  but  let  part  of  it,  might  gain  a  settlement 
under  6  Geo.  4,  c.  57 ;  but  it  seems  to  have  been  assumed 
on  all  sides  that  the  occupation  by  the  pauper  must  be  per- 
sonal, i.  e.  either  by  the  actual  residence  of  himself  or 
family,  or  the  house  must  be  kept  for  him  for  the  express 
purpose  of  occupation.  LiUledale  J.  in  that  case  said, 
there  is  a  "  material  difference  between  holding  and  occu- 
pation." Here  the  pauper  left  the  house  vacant,  and  with- 
out any  animus  revertendi.  Such  a  vacant  possession  would 
not  be  subject  to  rates,  according  to  the  practice  of  rating. 

Lastly,  as  to  the  payment  of  rates.  Even  if  the  4  &  5 
Will.  4,  c.  76,  s.  66,  does  not  apply  to  the  present  case,  still, 
to  gain  a  settlement  under  the  3  W.Sf  M.  c.  1 1,  s.  6,  which 
enacts,  that  a  party  who  shall  be  charged  with  and  pay  bis 
share  towards  the  public  taxes  of  the  parish  shall  have  a 
settlement  there,  all  the  rates  made  during  his  year  of  occu- 
pation must  be  paid;  otherwise  he  does  not  pay  his  share. 
But  4  &  5  Will.  4,  c.  76,  s.66,  clearly  applies  to  every  kind 
of  settlement  into  which  the  occupation  of  a  tenement  enters. 
If  the  Court  decides  this  was  a  yearly  hiring  and  occupation 

(a)  7  B.  &  C.  551 ;  S,C.  1  Mann.  (c)  5  T.  R.  672. 

&  R.  426.  (</)  9  B.  &  C.  176;  S.C.  4  Mann. 

(6)  1  A,  &  E.  136;  5.  C.  3  N.  &  R.  151. 
&  M.  292. 
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for  a  year,  it  is  impossible  to  contend  that  a  rate  made  on         1839. 
the  29th  September  is  not  made  on  that  day.     No  case  de- 
cides that  the  day  of  publishing  the  rate  is  the  day  on  which  «. 
it  is  made.    It  is  true  that  the  appeal  clause  has  been  de-  ^"s^^^'^arV^ 
cided,  Reg.  v.  fVatts  (a),  to  date  from  that  day,  and  very    Kalemdab. 
properly^  as  parties  are  not  likely  to  know  when  the  rate  is 
made  till  it  is  published.     So  also  the  17  Geo.  2,  c.  3,  enacts 
that  no  rate  shall  be  sufficient  so  as  to  collect  the  same  un- 
less it  is  published ;  but  that  clause  applies  to  the  collec- 
tion only.     Then  if  so,  all  the  rates  that  are  made  within 
the  year  must  be  paid :  Rex  v.  Bramley  (6)  and  Rex  v. 
fVarblington  (c). 

Lord  Denman  C.  J. — We  will  consider  this  question; 
but  I  cannot  forbear  saying  that  words  which  fall  from 
the  bench  at  different  times  are  pressed  to  an  unwarranta- 
ble extent.  My  brother  lAtiledal^s  language  in  Rex  v. 
Ditcheai  {d)  had  reference  entirely  to  the  circumstances  of 
the  case.  The  question  there  was  solely  whether  underlet- 
ting part  of  a  tenement  of  10/*  destroyed  the  right  to  settle- 
ment under  6  Geo.  4,  c.  57. 

Cur,  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — ^The  question  in  this  case  was^  whether  the  pauper 
gained  a  settlement  by  payment  of  rates  in  respect  of  a 
tenement.  The  stat.  6  Geo.  4,  c.  67,  would  defeat  the  set- 
tlement unless  there  was  an  occupation  for  a  year.  We 
think  that  there  was  such  an  occupation ;  for  Rex  v.  Great 
Bentley  (e)  goes  farther  than  the  present  case.  The  4  &  5 
WUL  4,  c.  76,  s.  66,  enacts,  that  from  and  after  the  passing 
of  that  act  "  no  settlement  shall  be  acquired  or  completed 
by  occupying  a  tenement,  unless  the  person  occupying  the 

(11)  2  N.  &  P.  367.  (<0  9  B.  &  C.  176;  S.C.  4  Mann. 

(6)  1  Burr.  S.  C.  75.  &  B.  151. 

(c)  3  Burr.  S.  C.  787.  («)  10  B.  &  C.  620 ;  &  C.  5 

Mann.  &  R.  559* 
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1839.        same  shall  have  been  assessed  to  the  poor-rate,  and  shall 

^'^^'^      have  paid  the  same  in  respect  of  such  tenement  for  one 
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9.  year.      It  is  objected  that,  as  the  pauper  did  not  pay  rates 

InbabiUDU  of  fgy  ^  ^hole  year,  the  above  section  will  prevent  his  gainbg 
KAUuioAa.  a  settlement.  It  seems  however  not  to  apply  to  the  case, 
for  it  says  that  no  settlement  shall  be  acquired  "  by  occupy- 
ing a  tenement/'  But  the  settlement  now  under  conside- 
ration is  by  payment  of  rates,  and  not  by  occupying  a  tene* 
ment,  so  that  the  new  poor  law  does  not  interfere  with  it 

Order  of  Sessions  confirmed. 


Wednuday,  CoLLINGE  V.  HeYWOOD. 

January  9Sa. 

A  right  to  sue  THE  declaration  of  the  2ed  November,  1836,  stated  thst 

upon  a  con-        •         ,  •     •«.  -  . 

tract  of  indem-  the  plaintiff  was  tenant  of  a  certam  messuage  atacertm 
nity  against      |.^|.  ^^^  the  title  to  the  reversion  immediately  expectnt 

the  costs  of  an  '  ,       ,  .        . 

action  is  first  on  the  determination  of  the  said  tenancy,  was  in  dispute 

tht^rTy^to  *>«tween  the  defendant  and  one  WhitUll  on  the  one  part, 

whom  the  in-  and  one  Daniel  Potter  on  the  other;  that  Pottery  for  the 

eiven  rays  the  Purpose  of  enforcing  his  claim  as  reversioner  to  the  rent, 

bill  or  costs,  distrained  the  plaintiff's  goods ;  that  the  defendant  and  Wyt- 

it  is  delivered  ^dl  were  desirous  that  the  plaintiff  should  replevy  the  dis- 

th  '^s"'  *t     f  ^®*''  *"^  prosecute  an  action  of  replevin  against  PMer^ 

Limitations  and  thereupon,  in  consideration  of  the  premises,  and  thst 

run  against  his  fVkUteU,  had  replevied  the  distress  and  commenced  so 
until  afler  such  action  &c.,  the  defendant  undertook  to  indemnify  the  plainr 
payment.  tiff  from  the  distress,  and  all  costs  and  damages  which  the 

plaintiff  had  incurred,  or  should  thereafter  incur,  by  reason 
thereof  or  of  replevying  the  same,  or  of  the  action  of  replevin. 
Averment,  that  the  plaintiff  duly  prosecuted  the  replevin, 
and  that  although  the  plaintiff,  before  the  commencement  of 
this  suit,  to  wit,  on  the  1st  July,  1831,  paid  divers  soma  of 
money  in  making  the  replevy  and  prosecuting  the  action, 
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^et  that  the  defendant  had  refused  to  indemnify  him.  The 
cleclaration  also  contained  counts  for  work  done,  money 
lent^  money  paid,  and  on  an  account  stated. 

Plea  (among  others),  that  the  action  had  not  accrued 
ivithin  six  years,  which  was  traversed  by  the  replication. 

At  the  trial  before  Basanquet  J.,  at  the  Chester  spring 
assizes,  1837|  the  plaintiff  put  in  evidence  an  agreement, 
made  27th  April,  1826,  between  WhUiell  and  the  defendant 
of  the  one  part,  and  the  plaintiff  of  the  other  part,  which 
vecited  the  facts  stated  in  the  declaration  as  to  the  disputed 
reversion,  the  distress  and  the  request  to  the  plaintiff  to 
replevy,  and  contained  the  following  undertaking  on  the  part 
of  Whittell  and  the  defendant, ''  that  they  and  each  of  them 
would  from  time  to  time,  and  at  all  times  thereafter,  well 
and  effectually  save,  defend,  keep  harmless  and  indemnify 
the  said  £.  C.  (the  plaintiff),  and  his  respective  goods,  chat- 
tels and  effects,  of  and  from  the  said  distress,  acticm  or 
actions,  suits,  costs,  damages  and  expenses,  which  are  now 
pending,  or  may  hereafter  be  commenced,  instituted  or 
otherwise  incurred  by  reason  or  the  means  of  the  said 
Paiier  claiming  or  suing  for  his  alleged  share  or  parts  of 
any  rent  or  rents  arising  from  the  said  estate,  or  any  part 
thereof.''  A  replevin  suit  was  proved  to  have  been  insti- 
tuted by  the  plaintiff,  but  was  not  proved  to  have  been  termi- 
nated. His  attorney  in  the  suit  delivered  his  bill  of  costs 
io  1829^  but  it  was  not  paid  by  him  until  1831.  It  was 
contended  for  the  defendant  that  the  present  cause  of  action 
vested  in  18299  when  the  plaintiff's  liability  to  his  attorney 
attached  on  delivery  of  the  bill  of  costs,  and  that  therefore 
the  statute  of  limitations  was  a  bar  to  this  action;  for  the 
plaintiff  it  was  contended  that  he  had  no  cause  of  action 
until  be  became  damnified  by  payment  of  such  bill  of  costs 
in  1831,  and  that  therefore  this  action,  which  was  com- 
menced in  1836,  was  in  time.  The  learned  judge  directed 
a  verdict  for  die  plaintiff. 

J.  Evans  having  obtained  a  rule  nisi  for  a  new  trial  in 
the  following  Easter  term,  on  the  authority  of  Bullock 
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V.  Lloyd  (a),  Howell  v.  Young  (6),  and  Short  v.  McCar- 
thy (c), 

Jervis  and  Cottingham  now  shewed  cause.     The  question 
is,  when  did  the  cause  of  action  vest  under  the  special 
agreement.     It  is  clear  that  it  could  not  have  vested  at 
the  time  the  agreement  was  made,  because  the  agreement, 
from  its  nature,  could  not  have  been  broken  as  soon  as 
made.     This  distingubhes  the  present  case  from  Hcwdl 
V.  Young {d)  and   Short  v.  McCarthy  {e),  in   which  the 
agreement^  or  duty,  and  the  breach,  were  simultaneous. 
In  Bat t ley  v.  Faulkner  (/),  which  belongs  to  the  same 
class   of  cases,  and   which   was   an   action   of  assumpsit 
for  delivering  winter  wheat  instead  of  spring  wheat,  and 
to  which  the   statute  was  pleaded,  fraud   was   suggested 
by  the  plaintiff  to  defeat  the  statute ;  but  it  was  held  tbat 
the  cause  of  action  arose  from  the  moment  of  delivering 
the  wheat,  and  that,  if  fraud  were  relied  upon,  aii  action  of 
tort  should  have  been  commenced.    There  is  another  class 
of  cases  where  the  cause  of  action  is  complete  at  the  time, 
as  for  an  assault  and  battery,  or  a  slander  with  actionable 
words,  in  which  the  statute  runs  from  the  assault,  or  firom 
the  words  spoken,  and  a  consequential  damage  cannot  be 
afterwards  sued  for(g),  but  in  slander  for  non-actionable 
words,  where  special  damage  is  the  gist  of  the  action,  the 
cause  of  action  does  not  vest  till  the  damage  accrues  (A). 
So  if  money  is  lent  generally,  the  statute  runs  from  the 
lending,  but  if  it  is  not  to  be  paid  for  a  year,  or  till  demand 
made,  then  the  six  years  commence  running  from  those 
periods  only ;  and  so  with  regard  to  factors,  who  are  only 
bound  to  account  on  demand,  an  action  for  not  accounting 
may  be  brought  at  any  time  within  six   years  after  de- 


(a)  2C.&P.  119. 

(6)  5B.  &C.  259;  S.C  8  D. 
&  R.  14. 

(c)  3  B.  &  Aid.  6S6. 

id)  5B.  &C.  259;  S.C  8  D. 
&  R.  14. 


(e)  3  B.  &  Aid.  626. 

(/)  3  B.  &  Aid.  S88. 

ig)  See  Fitter  v.  Veal,  12  Modi 
542. 

(h)  See  Saunders  v.  Edoardh 
Sid.  95. 
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maud ;  Topham  v.  Braddick  (a).    It  is  evident,  therefore^        i839. 
the  statute  does  not  run  till  the  cause  of  action  is  complete. 
It  is  contended  that  the  cause  of  action  was  complete  when 
the  attorney  brought  in  bis  bill  in  1829;  if  so,  the  plaintiff    Heywooo, 
was  entitled  to  sue  the  defendant  immediately.     But  sup- 
pose the  attorney  bad  subsequently  brought  an  action  against 
the  plaintiff  and  recovered,  according  to  the  proposition 
contended  for  the  plaintiff'  could  not  have  recovered  these 
damages  from  the  defendant,  as  the  plaintiff  would  already 
have  commenced  his  action,  which  vested  with  the  delivery 
of  the  bill.     Bullock  v.  Lloyd  (Jb)  is  relied  upon,  where 
Abbott  C.  J.  held  that  the  indorser  of  a  dishonoured  note, 
who  had  promised  to  indemnify  the  indorsee  against  the  law 
expenses  if  he  would  sue  the  acceptor,  was  liable  in  an 
action  to  the  indorsee,  although  the  latter  had  not  paid  the 
expenses;  but  this  clearly  is  bad  law.     In  all  the  precedents 
to  be  found  in  2  Chitt.  Plead.  197,  6th  ed.,  1  JVentworth, 
£88,  Pleaders'  Assistant,  38,  where  an  indemnity  has  been 
sued  upon,  it  is  always  alleged  that  the  surety  has  paid  the 
money,  or  has    sustained  the  damage.     If  the  law  laid 
down  by  Abbott  C.  J.  be  correct,  then  the  debt  would  be 
proveable  under  a  commission  of  bankruptcy;  but  the  cases 
shew  clearly  that  is  not  so;  Goddard  v.  Vanderheyden{e\ 
Young  V.  Hockley  (d)^  Young  v.  Taylor  {e).  The  Overseers  of 
St.  Martinis  v.  Warren  (f).     Besides,  on  the  construction 
of  the  agreement  it  will  be  seen  that  there  are  various  modes 
of    indemnifying    besides    making  pecuniary  satisfaction. 
Again,  it  is  a  rule  between  principal  and  surety,  that  if  the 
latter  has  been  compelled  to  pay  money  for  his  principal, 
be  may  recover  it  in  a  count  for  money  paid,  and  as  there  is 
such  a  count  here,  and  the  action  is  brought  within  six  years 
of  the  payment,  it  is  sufficient. 

J.  Evans  contrd.  The  payment  must  be  authorized  by  the 

(a)  1  Taunt.  572.  (i)  3  Wils.  346. 

(6)  S  C.  &  P.  119.  le)  8  Taunt.  315. 

(c)  3  \Vil8.  26^.  (/)  1  B.  &  Aid.  491. 


506 


1839. 


COLLIHGE 
V, 

Heywood. 


CASES  IN  THE  aUEEN'S  BEKCH, 

agreement,  and  cannot  be  charged  against  the  defendant,  if 
the  statute  has  run  against  the  agreement.     If  the  right  of 
action  is  to  be  taken  to  commence  from  the  time  when  the 
bill  of  costs  was  actually  paid,  the  statute  is  illusory,  for  the 
plaintiff  might  have  postponed  payment  for  any  number  of 
years,  and  then  have  brought  his  action.    The  autboritj 
of  Bullock  V.  Lloyd(a)  has  not  been  overturned.    The  cases 
cited  with  respect  to  proof  of  debts  under  bankruptcy  do 
not  apply:  there  are  many  valid  claims  which  cannot  be 
proved  against  a  bankrupt's  estate;  claims,  for  instance, for 
unliquidated  damages.     Baitley  v.  Faulkner  (Jji)  is  a  very 
strong  authority  for  the  defendant;  there  winter  wheat  had 
been  sold  to  the  plaintiff  as  spring  wheat,  and  he  agan 
having  sold  it  as  spring  wheat,  was  compelled,  after  a  stdt 
in  Scotland,  which  lasted  many  years,  to  pay  damages  to  fak 
vendee;  yet  it  was  held  that  the  plaintiff  should  have  broi^t 
his  action  within  six  years  after  the  breach  of  the  contract, 
although  damages  had  been  recovered  against  him  within 
six  years,  and  were  laid  as  special  damage.     [LUtledak  J. 
The  action  was  for  a  breach  of  contract,  so  that  the  right 
of  action  must  have  vested  when  the  breach  was  committed.] 
Howell  V.  Young  (c)  shews  that  it  is  immaterial  whether  the 
action  is  one  of  contract  or  of  tort. 


Lord  Denman  C.  J. — We  granted  this  rule  on  the  au- 
thority o( Bullock  V.  lAoydifl),  but  we  think,  on  consideration, 
that  the  authority  of  that  case  cannot  be  sustained.  The 
plaintiff  was  not  damnified  until  he  was  called  on  to  pa; 
the  attorney's  bill,  and  until  he  was  damnified  he  had  no 
right  of  action  against  which  the  Statute  of  Limitations 
could  run. 


LiTTLEDALE  J.  (after  stating  the  facts). — It  is  contended 
that  the  plaintiff  had  a  cause  of  action  as  soon  as  the  bill  of 
costs  was  delivered  to  him;  but  how  could  an  action  on  this 


(a)  2  C.  &  P.  119. 
(6)  3  B.  &  Aid.  S88. 


(c)  5B.ficC.  259;  S.C.B^^ 
&R.14. 
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coutract  of  indemnity  have  been  maintained  at  that  time,         1839. 
iwben  he  had  not  been  at  all  damnified  ?     In  Hodgson  v. 
Sell  {a)  the  defendant  gave  a  bond  to  indemnify  the  obligee,  «.' 

ivho  had  been  his  co-obligor  or  surety  in  a  former  bond,     IIeywood. 
and  also  to  pay  the  former  bond;  the  defendant  having  be- 
come bankrupt  without  paying  the  former  bond,  when  it 
became  due,  it  was  held  that  the  second  bond  was  then  for- 
feited^ and  might  have  been  proved  under  his  bankruptcy ; 
the  question  of  indemnity  did  not  arise  there,  as  the.  second 
bond  was  forfeited  by  non-payment  of  the  first,  without 
reference  to  the  plaintiff's  damnification.     Suppose  this  had 
been  the  case  of  a  bond  of  indemnity,  instead  of  a  parol 
contract,  and  the  defendant  had  pleaded  non  damnificatus, 
the  plaintiff  would  not  have  made  out  his  case  by  simply 
proving  the  delivery  of  a  bill  of  costs.    This  may  be  idem 
per  idem,  but  it  illustrates  the  present  case. 

Williams  J. — It  may  be  equivocal  to  speak  of  the  time 
of  the  plaintiff's  liability  first  accruing.  He  was  liable,  in 
one  sense,  from  the  first,  in  a  certain  event,  but  not  at  all 
events.  In  Baitky  v.  Faulkner  {b)  there  was  a  cause  of 
action  at  the  time  of  the  breach  of  contract,  or  there  was 
none  at  all. 


Coleridge  J.  concurred. 


Rule  discharged  (c). 


(a)  7  T.  R.  97.  trd,  Via.  Abr.  Contract,  534,  but 

(6)  3  B.  &  Aid.  288.  overruled  by  Lord  Mamfield  C.J. 

(f)  See  Reynolds  v.  Cowper,  con*     in  Fenton  v.  Emhkn,  1  W.Bl.  353. 
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Ja^m^mh.        '^-  ^-  P^^^'  ^'  "^^^^  ^"^  ^-  ^^^^  ^'  ^^^  Queen. 

An  indict-  WRIT  of  error  on  an  indictment  for  conspiracy,  tried 
ment  charged,  .  "^        •     , 

in  the  first  before  the  Recorder  of  Liverpool^  at  the  October  sessions, 

count,  that  the  -^rs^ri 

defendants  un-  ^°^°- 

lawfully  con-  The  first  count  in  the  indictment  alleged  that  T.  P.  Pat, 

fltlud  divers      *^*  -P^^*  ^^^  S.  Peck,  falsely,  unlawfully  and  wickedly  did 

persons,  who     conspire,  combine,  confederate  and  agree  amongst  them- 

should  bargain 

with  them  for    selves,  to  deceive,  defraud,  and  to  cause  and  procure  to  be 

the  sale  of        deceived  and  defrauded,  divers  of  her  Maiestu*$  liese  *ii4- 

merchandize,  .         .  . 

of  great  quan-  jects,  who  should  bargain  with  the  said  T.  P.  Peck  and 

merchandize  ^'  Peck,  for  the  sale  of  goods  and  merchandize,  of  great 
without  paying  quantities  of  such  goods  and  merchandize  of  the  said  sab- 
with  intent  to  j^cts  of  great  value,  without  making  payment  or  other 

obuintothem-  remuneration  or  satisfaction  for  the  same,  with  intent  to 

selves  money 

and  other         obtain  and  acquire  to  the  said  T.  P.  Peck,  J.  Peck  and 

profit.    The      ^^  Peck,  divers  sums  of  money,  and  other  profit  and  cmo- 

second  count  '  -^  '^ 

charged  that  lument,  to  the  evil  example  &c.  The  second  count  alleged 
Sdanjbelng  ^^t  T.  P.  Peck,  J.  Peck  and  S.  Peck,  on  &c.,  they  the  said 
in  partnership  T.  P.  Peck  and  J.  Peck  theretofore  having  been,  and  then 
being  indebted  being  in  partnership  in  trade  together,  and  being  then  in- 
to divers  per-  debted  to  divers  persons  in  divers  large  sums  of  money, 
sons,  unlaw-  j     •  i     ii     i- 1  • 

fully  conspired  falsely,  unlawfully  and  wickedly  did  conspire,  combine,  con- 

'^d  ™dit ^^^  federate,  and  agree  amongst  themselves,  to  deceive  and  de- 

of  payment  of  fraud  the  said  creditors  of  them  the  said  T.  P.P.  and  J.P. 

and"that  they  °^  payment  of  their  debts ;  that  the  said  T.  P.  P.,  J.  P. 

and  the  other  and  S.  P.,  in  pursuance  of  the  said  conspiracy  8cc.,  falsely, 

pursuance' of  unlawfully  and  wickedly  did  make  and  execute,  and  cause 

the  said  con-  ^q j  procured  to  be  made  and  executed,  a  certain  false  and 
spiracy,  falsely  *^  ... 

and  wickedly    fraudulent  deed  of  bargain  and  sale,  and  assignment  of  cer- 
made  a  fraudu- 
lent deed  of  bargain  and  sale  of  the  stock  in  trade  of  the  partnership  for  fraudoJeot 
consideration,  with  intent  thereby  to  obtain  to  themselves  money  and  other  emoluments, 
to  the  great  damage  of  the  said  creditors. 

Held,  1.  that  the  first  count  was  not  bad  for  omitting  to  state  the  names  of  the  per- 
sons intended  to  be  defrauded,  as  it  could  not  be  known  who  might  fall  into  the  snare; 
but  that  the  count  was  bad  for  not  shewing  by  what  means  they  were  to  be  defrauded. 

2.  That  the  second  count  was  bad  for  not  alleging  facts  to  shew  in  what  manner  tbe 
deed  of  sale  was  fraudulent. 
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tein  fiztores,  stock  in  trade,  and  good-w91,  of  great  value,        1839. 
of  and  belonging  to  the  said  I'.  P.  P.  and  /.  P.,  by  and      ^^^^^ 
from  the  said  T.  P.  P.  and  J.  P.  to  the  said  S.  P.,  for     and  others 
divers   false   and   fraudulent   considerations,  with   intent    ^.    ^ 
thereby  to  obtain  and  procure  to  the  said  T.  P.  P.,  J.  P. 
and  5.  P.,  divers  sums  of  money  and  other  emolumenti  to 
the  great  damage  of  the  said  creditors,  to  the  evil  exam* 
pie  &C. 

Murphy,  for  the  plaintiffs  in  error.  The  objections  to 
the  indictment  are,  that  it  does  not  give  the  names  of  the 
parties  intended  to  be  defrauded ;  that  it  does  not  contain 
a  statement  of  a  conspiracy  to  do  either  an  illegal  act,  or  a 
legal  act  by  illegal  means ;  and  that  it  does  not  aver  an 
intention  to  defraud  at  the  conclusion  of  the  counts. 
^  Every  indictment,**  it  is  said  in  Hawk.  P.  C.  tit.  Indicts 
ment,  b*  2,  c.  25,  s.  59»  **  must  either  charge  a  man  with 
acme  particular  offence,  or  else  with  several  of  such  offences, 
particularly  and  certainly  expressed,  and  not  with  being  an 
offender  in  general.**  He  then  adds  several  instances  of 
indictments  bad  for  generality,  and  among  them  an  indict- 
ment charging  a  person  with  being  a  common  conspirator. 
Id  the  71st  section  of  the  same  chapter,  the  author  treats  of 
tbe  manner  in  which  the  body  of  an  indictment  at  common 
law  must  describe  the  other  persons  beside  the  defendant 
mentioned  in  it,  and  observes  that  it  is  safest  to  name  them 
with  convenient  certainty,  which  will  hardly  be  dispensed 
with,  except  in  special  cases  and  for  special  reasons.  In 
Htx  V.  Rofte(a),  judgment  was  arrested  on  the  ground  that 
tbe  last  count,  charging  the  defendant  with  illegally  demand- 
11^  as  clerk  of  the  market,  of  several  other  persons  several 
sums  of  money,  was  too  general.  In  like  manner  quantity 
must  be  specified,  with  convenient  certainty;  Rex  v.  CHU 
heri  (6).  If  the  parties  to  be  defrauded  in  this  case  were 
unknown  to  the  jurors,  it  should  have  been  so  stated.  In 
Rex  V.  GiU(c),  which  may  be  cited  for  the  crown,  the  names 

(a)  2  Str.  999.        (h)  1  East,  583.         (c)  2  B.  &  Aid.  204. 
VOL.  I.  MM 
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of  the  parties  conspired  against  were  set  out.     This  indict- 
p  ment  is  altogether  too  general ;  it  states  no  overt  act.    In 

and  others  Rex  V.  Fowle  {a),  it  was  charged  that  the  defendants  did 
The  Queen  confederate,  combine  and  conspire  to  cheat  and  defraud 
the  just  and  lawful  creditors  of  the  defendant  Fawle,  and 
Lord  Tenterden  C.  J.  observed,  ''  This  count  appears  to 
me^to  be  much  too  general.  It  does  not  state  what  was 
intended  to  be  done,  or  the  persons  to  be  defrauded.  I 
should  be  very  sorry  to  give  effect  to  so  general  a  count  as 
this.**  This  may  be  a  conspiracy  to  do  an  act  perfectlj 
legal,  as  in  Rex  v.  Seward  (6),  to  exonerate  the  parish  of  a 
pauper.  The  sale  of  goods  is  not  stated  to  have  been  to 
the  Pecks:  they  might  have  conspired  to  get  goods  sold 
to  others,  and  to  make  a  profit  by  the  commission,  or  the; 
might  have  conspired  to  get  goods  sold  to  themselves  on 
credit,  and  so  to  make  a  profit  on  the  resale.  In  Rei  v. 
Gill{c)  illegal  means,  namely,  false  pretences,  were  stated 
to  have  been  employed ;  so  also  were  false  rumours  alleged 
as  the  means  in  Rex  v.  De  Berenger{d).  In  the  last-men- 
tioned case  an  objection  was  overruled,  that  the  persons 
who  were  the  objects  of  the  conspiracy  were  not  named. 
But  there  the  conspiracy  was  to  raise  the  funds  on  a  future 
day,  and  to  injure  any  persons  who  might  happen  to  be 
purchasers  on  that  day,  whose  names  of  course  could  not 
be  known.  But  the  second  count  of  this  indictment  savs 
the  conspiracy  was  pointed  at  the  existing  creditors  of  the 
Pecks,  whose  names  might  have  been  ascertained.  The 
second  count  alleges  an  overt  act,  namely,  the  making  a 
fraudulent  bill  of  sale,  but  it  does  not  state  the  facts  con- 
stituting fraud,  or  that  it  was  made  with  the  intention  to 
defraud  creditors.  In  both  counts,  indeed,  the  intent  of  the 
defendants  is  stated  to  be  to  profit  themselves. 

Coltingham,  contri.    The  offence  charged  by  this  indict- 
ment, is  a  conspiracy  to  defraud.     If  there  is  any  offence 

(a)  4  C.  &  P.  592.  (c)  2  B.  &  Aid.  204. 

{b)  1  A.  &  E.  706;  S.  C.  3  N.  (d)  3  Mau.  &  S.  67. 

&  M.  557. 
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charged,  the  means  taken  to  effectuate  it  need  not  appear. 
In  Rex  V.  Eccle${a)^  an  indictment  for  conspiring,  by  wrong- 
ful and  indirect  means,  to  impoverish  /f.  B.y  and  to  hinder 
him  from  exercising  his  business,  was  held  good,  though 
no  overt  act  was  charged,  and  Buller  J.  said,  '*  Nothing 
need  have  been  said  about  the  means  used,  as  that  was 
matter  of  evidence."  So  also  in  Rex  v.  GiU{Jb\  the  charge 
was  equally  general.  Again,  if  there  is  any  offence  charged, 
it  is  not  necessary  to  allege  any  intent;  where  the  act  is 
itjielf  unlawful,  the  intent  is  inferred ;  it  is  only  where  the 
act  is  itself  indifferent  that  it  is  necessary  to  allege  an  evil 
intent,  in  order  to  shew  it  to  be  unlawful. 


511 


1839. 


Peck 

and  others 

v. 
The  Queen. 


Murphy  replied. 


Cur.  adv.  vult. 


Lord  Denman  C.  J.,  on  the  following  Monday,  delivered 
judgment. — The  first  objection  was,  that  the  first  count  of 
the  indictment  does  not  state  what  particular  merchants  the 
defendants  intended  to  defraud.  We  think  there  is  no 
weight  in  this  objection,  for  if  the  conspiracy  was  general, 
they  could  not  know  what  particular  merchants  might  fall 
into  the  snare.  Another  objection  taken  to  the  same  count 
was,  that  the  means  by  which  these  persons  were  to  be 
defrauded  are  not  set  out  with  sufficient  particularity.  This 
objection  is  fatal,  for  it  is  consistent  with  the  allegations  of 
this  count,  that  the  defendants  endeavoured  to  obtain  goods 
on  credit  for  others,  and  to  obtain  a  profit  to  themselves 
by  commission  on  the  sale.  For  the  same  reason  also,  we 
think  the  second  count  bad ;  for  although  it  alleges  that  the 
defendants  executed  a  fraudulent  deed  to  promote  their 
objects,  yet  it  does  not  shew  in  what  way  it  was  fraudulent, 
but  puts  it  as  a  matter  of  general  opinion  and  inference  in 
the  mind  of  the  prosecutor.  The  judgment  therefore  must 
be  reversed. 

Judgment  reversed. 


(a)  1  Leach,  C.  C.  274. 


(6)  2  D.  &  Aid.  204. 
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Wednetdajf^    The  QuEEN  r.  The  Trastees  of  the  Swansea  Haeboub. 

JoniMry  SO/A. 

By  a  local  act  B Y  6  &  7  WiU.  4,  c.  cxxvi.  (local  and  personal),  an  act  for 

trastees  were  .  '  ^  . 

aQthorized  to    the  alteration  and  amendment  of  several  acts  for  the  im- 

^Iraprov^'^  provement  of  Swansea  Harbour,  the  trustees  therein  meo- 
ment  of  a  liar-  tioned  were  empowered  to  treat  for  the  purchase  of  land 
case  of  disa-    ^^^  ^®  purposes  of  the  act,  and  to  treat  with  the  owners  of 

mement  with  ]|m  j  ^i^  respect  to  the  amount  of  compensation  to  be  paid 

the]and-o%«Der  "^  .        i    •         •  • 

as  to  the  price  for  any  damage  occasioned  them  m  carrymg  such  purposes 

to  be  paidhim,  Jq^  ^0*^^  Section  53  enacted  that, «'  in  case  of  any  differ- 
or  of  his  re-  '  ^     ^ 

fusal  to  treat,  ence  or  dispute  between  the  trustees  and  any  person  entitled 
sheriffto^Qm-  ^^  lands  taken,  relative  to  the  price  or  value,  damages  or 
monajaty,  by  recompence,  to  be  given  for  the  same,  which  cannot  be  set- 
price  was  to  ^1^  between  them,  or  in  case  such  person  shall  neglect  or 
Tf^f'-''^'  ^^^  to  treat,  the  trustees  should  be  empowered  and 
gave  a  greater  required  to  issue  a  warrant  to  the  sheriff  of  the  county  of 

STbfiK'S:  G»«"noT5«n,  ^  impanel  and  summon  a  jaiy  to  appear  at 
tees,  or  the       the  quarter  sessions,  which  jury  should  assess  the  sum  to  be 

were  to'pav^  P^^  ^^^  ^^^  purchase  of  the  land,  or  the  recompence  so  to 
the  costo;  if  a  be  assessed,  which  verdict  and  judgment  should  be  binding." 
costs  to  be       By  sect.  36,  if  the  verdict  were  for  a  greater  or  for  the  same 

paid  eqnally     gm^  gg  offered  by  the  trustees,  the  entire  costs  were  to  be 

by  both  pap-  /  '        . 

ties;  and  in      paid  by  them;  if  for  a  less,  then  m  equal  proportions  by 

^e^'to^  each  party :  the  costs  in  the  former  event  to  be  recovered  by 
recovered  by  a  a  distress  warrant,  to  be  issued  by  a  justice  of  the  peace. 
rant  from  a       ^7  ^^^*  ^9»  ^^  verdicts  and  judgments  were  to  be  kept 

magstrate: —  by  the  clerk  of  the  peace  for  the  county,  among  the  records 
Held,  that  .    .  —^  .  _      _, 

itWooged t.   Of  the  sessions.    The  trustees  gave  noUce  to  Mr.  T.  S. 

tte  trustees  to  Senson^  that  they  should  require  a  certain  portion  of  hb 
ha?e  the  inqui-  '  ^  "^  ,        , 

iition  of  the  land  for  the  purposes  of  the  act,  and  by  agreement  with  him, 
jary  properly 

drawn  np^  and  that  therefore  they  could  not  object  to  the  sam  awarded  by  it,  or  have 
it  brought  np  by  certiorari  to  quash  it,  on  the  ground  that  it  did  not  state  the  dis- 
agreement or  the  refusal  to  treat,  so  as  to  shew  Uiat  the  jury  had  jurisdiction,  and  that 
it  did  not  state  the  proportion  of  the  sum  assessed  to  the  sum  ofiered,  so  as  to  asowtain 
which  party  was  to  pay  the  costs.  Sembk,  that  a  statement  in  the  inquisition  that  each 
party  appeared  by  counsel,  was  sufficient  to  shew  their  disagreement  as  to  price,  and 
that  it  was  not  necessary  for  the  inquisition  to  find  the  proportion  of  the  siim  awarded 
to  the  sum  offered. 
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irere  at  once  allowed  to  take  possession,  in  order  to  avoid 
delay  during  the  treaty  of  purchase.  The  trustees  and  Mr. 
Benson  afterwards  disagreeing  as  to  the  amount  to  be  paid 
for  the  land,  a  jury  was  impanelled,  under  the  directions 
of  the  act,  who  assessed  the  price  of  the  land.  An  inquisi- 
tion was  thereupon  drawn  up  as  follows: — At  &c.,  before 
&c.»  T.  S.  Bensoftv.  7^  Trustees  of  the  Swansea  Harbour, 
Claims  for  compensation  8cc.,  under  the  provisions  of  an  act 
passed  in  the  6  &  7  WiU.  4.  An  inquisition,  taken  by  virtue 
and  under  the  powers  of  an  act  &c.,  on  the  oaths  of  &c. 
**  The  trustees  of  the  said  harbour,  by  their  counsel,  and 
the  said  T.  S.  B.  by  his  counsel,  duly  appearing  before  this 
Court,  the  said  T.  S.  B.  being  the  owner  of,  or  a  person 
otherwbe  interested  in,  the  lands  and  premises  hereinafter 
described :  the  said  jurors  being  sworn  to  inquire  of,  assess 
Slc.,  do  assess  and  give  a  verdict  for  the  sum  of  2865/.  to 
be  paid  for  the  fee  simple  of  the  land,  and  the  further  sum 
of  7476/.  to  be  paid  by  way  of  recompence  for  damage. 
Whereupon  this  Court  doth  adjudge  and  order  the  said 
several  sums  to  be  paid  by  the  trustees,  according  to  the 
provisions  of  the  act.'* 

In  consequence  of  a  refusal  by  the  trustees  to  pay  the 
above  sums,  a  rule  nisi  had  been  obtained  for  a  mandamus, 
commanding  them  to  pay.  A  cross  rule  had  also  been 
obtained  by  them,  for  a  certiorari  to  bring  up  the  inquisi- 
tion, that  it  might  be  quashed.  Both  rules  came  on  for 
argument  together. 
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Sir  J.  Campbell  A.  G.  and  J.  Henderson ^  shewed  cause 
against  the  rule  for  a  mandamus,  and  supported  the  rule  for 
a  certiorari.  The  inquisition  is  defective  in  not  shewing 
that  the  proceedings  pointed  out  by  the  act  have  been  duly 
taken.  Mr.  Benson  asks  for  the  money  adjudged  to  him, 
and  it  should  appear  that  there  has  been  a  proper  judgment 
The  inquisition,  however,  does  not  state  that  either  of  the 
cases  had  arisen,  which  alone  by  the  33d  section  could  give 
jurisdiction  to  the  sheriff's  jury;  it  does  not  state  either  that 
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the  trustees  and  Mr,  Beiuon  had  disagreed  as  to  the  price 
to  be  paid  for  his  land,  or  that  he  had  refused  to  treat  with 
them.  This  inquisition  is  the  act  of  an  inferior  court,  the  ju- 
risdiction of  which  ought  to  be  shewn :  Rex  v.  The  Trustees 
of  the  Norvich  and  Watton  Roads  {a\  Rex  v.  Manning{b), 
Rex  V.  The  Mayor  of  Liverpool  (c),  and  Rex  v.  Sagshaw{dy 
Another  objection  to  this  inquisition  is,  that  it  is  not  final. 
How  is  the  question  of  costs  to  be  settled,  when  it  does  not 
appear  whether  the  sum  assessed  is  greater  or  less  than  the 
sum  offered  to  Mr.  Benson?  If  it  is  greater  or  the  same 
sum,  the  whole  costs  are  to  be  paid  by  the  trustees ;  if  it  is 
less,  they  are  to  be  paid  equally  by  both  parties. 

Sir  W.  W.  Folleti  and  E.  V.  Williams,  conlri.  The  in- 
quisition  is  in  the  usual  form,  but  it  is  suflScient  to  say  that 
it  is  prepared  by  the  Company.  The  sheriff's  jury  have 
nothing  to  do  with  the  question,  whether  the  parties  have 
disagreed  about  the  price  of  the  land ;  their  duty  is  merely 
to  assess  the  price.  The  very  circumstances  that  the  jury 
was  impanelled,  and  that  the  parties  appeared  by  cotmsel 
before  them^  shews  that  they  disagreed.  Nor  had  the  jury 
anything  to  do  with  the  question  of  costs,  which  are  to  be 
enforced  by  a  different  proceeding,  in  which  the  facts,  on 
which  the  liability  to  costs  is  to  depend,  can  then  be  ascer- 
tained. None  of  the  authorities  cited  apply.  In  this  case 
it  is  not  the  party  guilty  of  irregularity  in  his  own  proceed- 
ings who  seeks  to  enforce  them,  but  the  party  against  whom 
in  invitum  they  have  been  directed;  and  on  demanding 
compensation  for  his  land,  he  is  told  by  the  trustees  that  he 
cannot  have  compensation,  because  their  own  proceedings 
have  been  irregular.  In  Ex  parte  The  London  and  Green" 
nick  Railway  Compaiiy  (e),  an  objection,  by  way  of  answer 
to  a  claim,  was  taken  by  Uiat  company  to  their  own  inquisi- 
tion, but  the  Court  would  not  allow  it  to  prevail. 


(a)  5  A.  &E.  563;  S.  C.  1  N. 
&  P.  32. 

(6)  1  Burr.  377. 
(c)  4  Burr.  2244. 


(d)  7  T.  R.  863. 

(e)  2  A.&E.e78;  S,  C.  4  N. 
&  M.  458. 
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[Sir  «7.  Campbell  A.  G.  The  trustees  have  not,  io  point 
>f  fact,  anything  to  do  with  drawing  the  inquisition.  The 
:lerk  of  the  peace  attends  to  that.] 

Lord  Den  MAN  C.  J. — They  ought  to  take  care  that  it  is 
properly  drawn  up ;  they  are  the  persons  who  set  in  motion 
Jl  the  proceedings,  and  they  cannot  take  advantage  of  any 
lefect  in  them.  But  I  am  not  sure  that  there  is  not  enough 
«t  out  in  the  inquisition  to  shew  jurisdiction ;  it  is  stated 
hat  counsel  appeared  for  each  party.  In  Rex  v.  Sagshaw  (a), 
t  seems  that  the  objection  of  the  defendants  would  not  have 
>revailed,  if  it  had  appeared  that  counsel  had  been  heard 
or  them. 
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1839. 


The  Queen 

V. 

Trustees  of 
Swansea 
Haeboub. 


LiTTLEDALE  J. — It  rested  entirely  with  the  trustees 
vhethcr  to  bring  the  matter  before  a  jury  or  not,  and  they 
oust  have  differed  with  Mr.  Benson,  or  why  should  the  jury 
lave  been  assembled. 

Williams  J. — The  appearance  of  the  parties  before  the 
ury  is  enough  to  shew  that  they  had  disagreed.  It  is  said 
hat  it  should  have  been  shewn  by  the  inquisition  itself 
vhat  was  the  proportion  of  the  sum  awarded  by  the  jury  to 
he  sum  offered  by  the  trustees,  as  the  costs  vary  accord- 
ngly.  But  that  is  not  a  subject  for  proof  before  the  jury, 
>ut  a  matter  altogether  subsequent,  and  the  costs  are  to  be 
ecovered  by  another  substantive  proceeding. 

Coleridge  J.  concurred. 


(a)  7  T.  R.  363. 


Rule  for  a  mandamus  made  absolute. 
Rule  for  a  certiorari  discharged  (6). 

(6)  See  Reg.  v.  Trusiees  of  South 
Hollatul  Drainagef  ante,  79. 
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18S9.  rnt     ^  « 

\^v^/  Tbe  QuEBK  9.  Batchbldor.    In  the  matter  of  die 

January  Canadian  Prisoners. 

1.  A  judge    On  the  28th  December,  1838,  Litiledak  J.,  at  chambers, 
baa  power  at     ^°  ^^^  affidavits  of  J.  Hume,  Esq.,  M.P.  and  J.  A.  Roe- 

coramoo  law  buck,  Esq.,  stating  that  the  prisoners  aAer-mentioiied  had 
to  iirae  inm-,         ••         »•  ti.  .  ,  •> 

catioD  a  writ    been  brought  to  Laverpool  from  parts  beyond  seas,  and  that 

®^  **Jj|j^2J^  ^^y  ^^^  illegally  detained  in  Liverpool  gaol,  under  pretext 
pefore  bimtelf  that  they  were  state  prisoners,  although  they  had  not  been 
imm  ^■^^J-^  tried  or  sentenced  as  the  law  requires,  granted  writs  of 
k^ilT"^  of  habeas  corpus,  directed  to  William  Batckeldor,  keeper  of 
primA  &^e  ^^^  8^^'  ^^  ^®  borough  of  Liverpool,  commanding  him  to 
wITMrint^'  bring  up  the  bodies  of  John  Grant,  Linus  William  Miller, 
impeached,       William  Beynolds,  Leonard  Watson,  John  Parker,  Finlay 

JjJo^^by  ^^'^^'^^  ^^^^  Walker,  Paul  Bedford,  Randal  Wixon, 
affidavitf  or  Jmnef  Brown,  John  Anderson,  and  William  Alves.  The 
3  Q^i^re,  ^"^  ^^^^  made  returnable  immediati  before  the  learned 
by  what  mode  judge  at  chambers;  but  on  account  of  the  importance  of  tbe 
tbe  reuiro  case,  it  was  arranged  that  the  prisoners  should  be  brought 
M^^^'and    "P  before  the  full  Court,  m  Hilary  term,  and  that  the  soffi- 

itotrathW      ciency  of  the  returns  should  be  there  argued, 
qmred  into. 

Sembie,  that  it  may  be  coDtroverted  by  affidavitf . 

Qdmrt,  whether  it  can  be  travened  in  pleading,  or  merely  confested  and  afoided. 

4.  The  Coort  mat,  in  in  discretion,  allow  the  return  to  be  amended  after  it  has  beea 
ffied. 

5.  The  gpoler  of  D  verpool,  in  a  return  to  a  habeas  corpus,  stated  that,  by  an  act  of  the 
legislature  of  Upper  Canada,  upon  tbe  petition  of  anj  person,  cbaiged  with  high  treasoii, 
preferred  before  arraignment,  to  the  Lieutenant-Governor  of  the  province,  and  praying 
to  be  pardoned,  such  governor  was  empowered  to  pardon  him  on  such  terms  as  nugbt 
appear  proper,  and  that  in  case  any  person  should  be  pardoned  on  condition  of  trans- 
portation tor  life  or  for  years,  and  snould  return  to  the  province  contraiy  to  such  ooo* 
dition,  he  should  suffer  death.  The  return  then  stated  that  the  prisoner  was  indicted 
lor  high  treason,  and,  before  arraignment,  presented  a  petition,  confessing  his  gaik  and 
praying  for  pardon ;  that  he  received  a  pardon  on  condition  that  he  should  be  trans- 
ported to  Van  Diemen's  Land  for  fourteen  Itm,  to  commence  from  his  arrival  there; 
to  which  condition  he  assented;  that,  there  being  no  direct  means  of  transporting  him 
from  Upper  Canada,  it  was  necessanr  to  take  him  to  Quebec,  in  Lower  Canada,  whersto 
he  was  taken  by  the  authority  of  the  Lieutenant-Governor  of  Upper  Canada,  and  by 
virtue  of  a  warrant  of  the  Lieutenant-Governor  of  Lower  Canada  was  delivered  to  the 
custody  of  the  sheriff  of  Quebec,  until  he  could  be  transported;  that  there  bang  oo 
means  of  transporting  the  prisoner  directly  from  Lower  Caiuula  to  Van  Icemen's  Land, 
it  was  necessary  to  uke  him  to  England,  and  thereupon,  by  letters-patent,  sealed  '*^ 
the  seal  of  the  province  of  Lower  Canada,  and  directed  to  il.  B.,  captain  of  a  i 
A.  B.  was  commanded  to  receive  the  prisoner,  and  take  him  to  Liverpool,  the 
being  a  place  which  seemed  fit  to  her  Majesty,  and  which  was  the  most  conveoient  ia 
that  behalf;  that  A»  B.  conveyed  the  prisoner  to  Liverpool,  and  there  not  b«ng  the 
msfuas  of  conveying  him  immediately  to  Van  Diemen's  Landy  it  became  nsoesBsry  thai 
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On  Monday,  January  14,  the  prisoners  wer^  brought  into        1939. 
this  Court,  in  the  custody  of  Batckeldar.  ^^^  Quebk 

V, 

Sir  J.  Campbell  A.  G.  proposed  that  the  return  to  the  Batcheldoiu 
writ  in  the  case  of  John  Grant  should  be  first  re|d« 

Af  •  D.  Hill,  on  behalf  of  the  prisoners,  claimed  a  rq;ht  to 
elect  to  have  the  return  m  the  case  of  Leonard  Waiiom  first 
read. 

Lord  Denman  C.  J. — We  thbk  that  all  the  returns 
should  be  read  in  the  first  instance,  before  argument  on  any 
particular  case. 

The  return  in  the  case  of  John  OratU  was  then  read. 
It  stated  that,  at  the  sessions  of  oyer  and  terminer  and 
general  gaol  delivery,  holden  at  Niagara,  in  and  for  the  dis- 
trict of  Niagara,  in  the  province  of  Upper  Canada,  on  the 
18th  July,  1838,  before  the  Honourable  Jonas  Jones,  one 
of  the  justices  of  her  Majesty's  Court  of  Queen's  Bench  in 
the  said  province,  and  his  associates,  there  duly  assigned  to 
take  the  assizes  in  and  for  the  said  district,  the  said  Jonas 
Jones  and  his  associates  having  competent  jurisdiction  in 

he  iboald  be  delivered  hj  A,B.  into  the  custody  of  the  gaoler  of  Drerpool  (the  party 
makiof^  the  retarn)  for  tale  castodj,  whilst  the  means  for  transmitting  the  prisoner  to 
Van  Diemen's  Land  were  preparing  with  ail  despatch. 

Held,  that  the  retiim  was  not  bad  for  anjr  of  the  following  objections:— 

That  the  prisoner  was  not  a  convict,  and  therefore  could  not  be  transported. 

That  there  was  no  judgment  of  transportiition. 

That  the  colonial  legislature  could  not  aathorise  transportation  UUrafimes  of  another 
territorj. 

That  the  condition  of  the  pardon  beii^  transportation  for  fourteen  jears^  to  com- 
mence from  the  prisoner's  arrival  at  Van  Diemen  s  Land,  was  bad  for  unoertaintj. 

That  the  transportation  bad  miscarried  for  want  of  a  continued  authority  from  the 
Oovemor  of  Upper  Canada  throughout  the  intermediate  places  between  that  province 
and  LiverpooL 

That  the  various  documents  referred  to,  and  especially  the  letters-patent,  under  which 
the  prisoner  was  detained  bv  the  partj  making  the  return,  wero  not  set  out. 

Quere^  if  the  olgcctions  bad  been  good,  whether  the  Court  would  have  disduufsd 
the  prisoner,  if  it  sufficiently  appeared  that  he  was  cfaaiged  with  treason. 

#.  The  name  of  the  prisoner,  with  the  names  of  several  other  prisoners,  occurred  in  the 
racital  of  the  letters-patent  set  out  in  the  return,  but  his  name  was  accidentally  onutted 
io  the  mandatory  part  of  the  letters.  The  return  stated  that  hb  name  occurred  in  the 
mandatoiy  part  also.  The  Court  ordered  the  return  to  be  amended  so  as  to  agree  with 
the  letters-Mtent,  as  it  was  improper  that  any  false  statement  should  appear  on  the 
records  of  tne  Court;  but  held  that  the  letters  wera  not  material  to  jusdfy  the  prisoner's 
deteotioa. 

The  Court  also  refused  to  attach  the  party,  making  the  return,  for  such  false  ttata- 
maot,  as  it  did  not  appear  to  have  been  made  wilfully. 
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1839.        that  behalf  te  bear  and  determine  all  treasons,  felonies  and 

J^^'^C^*^      misdemeanors,  committed  witbin  the  said  district.  Grant 
The  Queen 

V.  was  duly  convicted  of  the  crime  of  high  treason,  bj  him 

Batcdeldor.  committed  against  her  Majesty  Queen  f^ktoria,  within  the 
said  district  and  jurisdiction,  and  thereupon  judgment  and 
sentence  of  death  was  duly  passed  and  recorded  against  the 
said  Orant  for  his  offence;  that,  after  his  conviction,  her 
Majesty,  on  the  22d  October,  1838,  by  letters-patent  nnder 
the  great  seal  of  the  said  province,  pardoned  Grants  upon 
condition  that  he  should  be  transported  to  the  penal  colony 
of  Van  Diemen*s  Land  for  his  natural  life;  that  there  being 
no  means  of  transporting  him  direct  from  Upper  Canada  to 
Van  Diemen's  Land,  it  became  necessary  to  take  him  to 
Quebec,  in  Lower  Canada,  for  the  purpose  of  carrying  the 
conditions  of  pardon  into  effect,  Quebec  being  the  readiest 
and  most  convenient  place  for  that  purpose,  whereupon,  in 
order  to  carry  the  said  condition  into  effect.  Grant  was 
conveyed,  by  the  authority  and  warrant  of  the  lieutenant- 
governor  of  Upper  Canada,  into  Lower  Canada,  and  upon 
his  arrival  there,  by  virtue  of  a  warrant  in  that  behalf,  of  Sir 
John  Colborne^  governor  of  Lower  Canada,  was  delivered 
to  the  custody  of  the  sheriff  of  Quebec,  for  safe  keeping, 
until  he  could  be  transported  according  to  the  said  condition, 
the  same  being  the  proper  and  most  convenient  custody  in 
that  behalf;  that  there  not  being  any  means  of  conveying 
him  directly  from  Lower  Canada  to  Van  Diemen*8  Land, 
it  became  necessary,  in  order  to  carry  the  said  condition  into 
effect,  to  convey  him  to  England;  that  thereupon,  on  the 
17th  November,  1838,  by  her  Majesty's  letters-patent,  sealed 
with  the  great  seal  of  the  province  of  Lower  Canada,  and 
directed  to  one  D.  B^  Morton^  master  of  the  bark  Captam 
Ross,  her  Majesty  commanded  him  to  receive  Orant  from 
the  custody  of  the  sheriff  of  Quebec,  and  forthwith  to  trans- 
port and  convey  him  to  such  port  of  England  as  to  her 
Majesty  might  seem  fit,  to  the  end  that  he  might  be  trans- 
ported to  Van  Diemen*8  Land,  and  to  deliver  him  in  Eng- 
land to  such  persons  as  might  be  authorized  to  receive  him; 
that  Morton  received  Grant  from  the  said  sheriff^  and  took 
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him  OD  board  the  said  bark  to  Liverpool,  the  same  being  a         1839. 
place  which  seemed  fit  to  her  Majesty,  and  which  was  the    rJ^^X"*^ 
most  proper  and  convenient  in  that  behalf,  that  he  might  v. 

thence  be  transported  to  Van  Diemen's  Land;  that  Morton  ^^atcheldor. 
having  arrived  at  Liverpool  on  the  17th  December,  1838, 
with  Grant  oh  board  his  bark,  and  there  not  being  the  means 
immediately  ready  for  conveying  him  from  Liverpool  to  Van 
Diemen's  Land,  it  became  necessary  that  Grant  should  be 
placed  in  some  safe  custody  until  the  means  could  be  pro- 
vided of  carrying  him  to  Van  Diemen's  Land,  and  the  gaol 
for  the  borough  of  Liverpool  being  the  fittest  place  for  that 
purpose,  Morton,  on  the  day  last  mentioned,  delivered 
Grant  into  the  custody  of  Satcheldor,  the  gaoler  of  the  said 
gaol,  whilst  means  were  preparing  with  all  diligence  for  con- 
veying Grant  to  be  transported  to  Van  Diemen's  Land,  and 
that  the  above  were  the  causes  of  Grant^s  detention  in 
custody. 

Sir  J,  Campbell  A.  G.  There  are  two  classes  of  returns; 
in  the  former  class  are  Grant,  Miller,  and  Reynolds,  the 
returns  in  the  cases  of  Miller  and  Reynolds  being  the  same 
as  in  that  of  Grant,  except  that  they  are  stated  to  have  been 
convicted  of  felony  instead  of  treason,  l^he  other  class 
comprises  the  returns  in  the  cases  of  the  other  nine  prison- 
ers, who  were  pardoned,  without  conviction  or  triaL 

It  was  then  arranged  that  one  return  out  of  each  class 
should  be  read,  and  the  return  in  the  case  of  Leonard  Wat* 
son  was  then  read,  as  representing  the  other  class.  This 
return  was  in  the  following  terms : 

**  I,  William  BaUheldor,  keeper  of  Her  Majesty's  gaol  of  and  for  the 
borough  of  Liverpool,  in  tlie  writ  to  this  schedule  annexed  named,  do 
certify  and  return,  in  obedience  to  the  said  writ,  that  by  a  certain  statute 
of  Her  Majesty's  province  of  Upper  Canada  in  North  America,  intituled 
*  An  Act  to  enable  the  Government  of  this  Province  to  extend  a  con-  Provincial 
ditkmal  Pardon  in  certain  cases  to  Persons  who  have  been  concerned  in  Acts,  1  Vici, 
the  late  Insurrection,'  made  and  passed  in  the  first  year  of  the  reign  of  ^*  ^^* 
Her  present  Majesty,  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  legislative  council  and  assembly  of 
the  said  province,  under  and  by  virtue  of  a  certain  act  of  parliament 
made  and  passed  in  the  thirty-first  year  of  the  reign  of  his  late  Majesty 
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The  QuKKN 

V. 

Batcheldoe. 


1839.  ^^^9  George  the  Thirds  intituled  '  An  Act  to  repeal  certain  parts  of  n 
Act  passed  in  the  fourteenth  year  of  His  Majesty's  reign,  intituled  Ai 
Act  for  making  more  effectual  Provision  for  the  Govemment  of  the  Pro- 
rince  of  Quebec  in  North  America,  and  to  make  further  ProYinon  for 
the  Government  of  the  said  Province;'  and  which  first-mentioned  statute 
was  duly  passed  by  the  legislative  council  and  assembly  of  the  aid 
province  of  Upper  Canada,  and  assented  to  in  Her  Migesty's  name  by 
the  person  who  had  been  appointed,  and  was,  at  the  time  of  passing  the 
said  first-mentioned  statute  as  aforesaid  by  Her  Majes^,  to  be  the 
governor  of  the  said  province  of  Upper  Canada,  reciting  that  there  was 
reason  to  believe,  that  among  the  persons  concerned  in  the  late  trea- 
sonable insurrection  in  that  province,  there  were  some  to  whom  the 
lenity  of  the  government  might  not  improperly  be  extended,  on  aocoimt 
of  the  artifices  used  by  desperate  and  unprincipled  persons  to  aedncc 
them  from  their  allegiance :  it  was,  amongst  other  things,  enacted,  that 
upon  the  petition  of  any  person  charged  with  high  treason  committed 
in  the  said  province,  preferred  to  the  lieutenant-governor  before  thi 
arraignment  of  such  prisoner,  and  praying  to  be  pardoned  for  his  ofienei^ 
it  should  and  might  be  lawful  for  the  Ueutenant-govemor  of  the  said 
province,  by  and  with  the  advice  and  consent  of  the  executive  council 
thereof  to  grant,  if  it  should  seem  fit,  a  pardon  to  sudi  p^son  in  Her 
Majesty's  name,  upon  such  terms  and  conditions  as  might  appear  proper, 
which  pardon,  being  granted  under  the  great  seal  of  her  Majesty's  esid 
province,  and  reciting  in  substance  the  prayer  of  such  petition*  sfaookl 
have  the  same  effect  as  an  attainder  of  the  person  therein  named  for  the 
crime  of  high  treason,  as  for  as  regarded  the  forfeiture  of  his  estate  and 
property,  real  and  personal :  and  that  in  case  any  person  should  be  pa^ 
doned  under  that  act,  upon  condition  of  being  transported  or  banishiiy 
himself  from  that  province,  either  for  life,  or  for  any  term  of  years,  socb 
person,  if  he  should  afterwards  voluntarily  return  to  that  province  with- 
out lawful  excuse,  contrary  to  the  condition  of  his  pardon,  should  be 
deemed  guilty  of  felony,  and  should  suffer  death  as  in  case  of  felony: 
and  I  do  forther  certify,  that  by  another  statute  of  Her  said  Biiyesty's 
7  WiU»  4,  c.  6»  province  of  Upper  Canada,  intituled  *  An  Act  to  provide  niore  eSectnally 

for  the  Punishment  of  certain  Offences,  and  to  enable  the  Govenor, 
Lieutenant-Governor,  or  persons  administering  the  Government  of  this 
Province,  to  commute  the  Sentence  of  Death  in  certain  cases  for  other 
Punishment  in  this  Act  mentioned,  made  and  passed  in  the  Seventh 
Year  of  the  Reign  of  His  late  Majesty  King  Wiiliam  the  Fourth,  m  the 
manner  and  by  the  Persons  and  Authority  required  for  that  purpose  bj 
the  said  Act  of  Parliament  made  and  passed  in  the  Thirty-first  Year  of 
the  Reign  of  his  late  Majesty  King  George  the  Third  :*  after  redtiog 
that  it  was  expedient  to  make  further  provision  for  the  effectual  punish- 
ment  of  certain  offences  thereinafter  mentioned,  it  was  enacted,  *  that  in 
case  of  the  conviction  of  any  person,  afier  the  passing  of  that  act,  of  any 
larceny  or  of  manslaughter,  or  of  any  assault  with  intent  to  commit  any 
felony,  or  of  felonioiis  rescue,  or  of  assaulting  with  any  weapon  a  sheriff 
or  other  peace  officer  in  the  execution  of  his  duty,  or  of  any  forgery 
which  before  the  passing  of  that  act  was  not  punbhable  with  death  with 
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or  without  benefit  of  cleigy,  or  of  peijury,  or  of  fraud  or  cheatiug,  or  1839. 

eonspiracy,  or  of  being  accessory,  before  or  after  the  (act,  to  larceny  or  v^^^^ 

any  other  felony,  or  of  receiving  stolen  goods,  or  of  embexzlement,  or  of  The  Quekh 

uttering  or  tendering  in  payment  fidse  or  counterfeit  money,  resembling  v. 

any  of  the  gold  or  silver  coins  current  in  that  province,  knowing  the  ^^^^^^^''^o** 


to  be  false  or  counterfeit,  or  of  any  offence  against  a  certain  statute 
of  that  province  passed  in  the  50th  year  of  the  reign  of  His  late  Majesty 
King  George  the  Third,  intituled  '  An  Act  for  preventing  the  Forging 
■nd  Counterfeiting  of  Foreign  Bills  of  Exchange  and  of  Foreign  Notes 
and  Orders  for  the  Payment  of  Money,'  or  of  assisting  in  or  attempting 
to  effect  the  escape  of  a  prisoner  confined  for  a  felony  or  other  crime, 
before  or  after  conriction,  the  person  convicted  of  such  ofience  might  be 
itenced  to  such  punbhment  as  was  then  provided  by  law  for  any  such 
;  or,  if  the  Court  which  was  to  pass  sentence  on  such  convict 
dKNild  think  fit,  might  be  sentenced  to  be  imprisoned  only,  or  imprisoned 
and  kept  to  hard  labour  or  in  solitary  confinement  in  the  common  gaol, 
or  in  any  penitentiary  or  house  of  correction  that  had  been  or  might  be 
provided  in  that  province  for  such  purpose,  for  any  term  not  exceeding 
•eten  years :  Provided  always,  that  where,  for  any  of  the  offences  above* 
mentiooed,  a  specified  term  of  imprisonment  was  then  assigned  by  law, 
no  penon  should  be  sentenced  for  such  offence  to  be  imprisoned  in  a 
penitentiary  or  other  place  of  confinement  for  a  longer  period  than  such 
i^edfied  term :  And  provided  also,  that  in  case  a  conviction  should  take 
plaee  of  any  of  the  offences  thereinbefore  enumerated,  except  the  offence 
of  manslaughter,  which  before  the  passing  of  that  act  would  have  sub- 
jected die  offender  to  any  punishment  provided  by  the  act  of  the  parlia- 
ment of  that  province  passed  in  the  Uiird  year  of  his  then  Majesty's 
frign,  intituled  '  An  Act  to  reduce  the  Number  of  Cases  in  which 
Capital  Punishment  may  be  inflicted — to  provide  other  Punishment  for 
Ofienoet  which  shall  no  longer  be  Capital  after  the  passing  of  this  Act — 
to  abolish  the  Privilege  called  Benefit  of  Clergy,  and  to  make  other 
AUeratiotts  in  certain  Criminal  Proceedings  before  and  after  Conviction,' 
sadi  ponishment  should  in  no  case  be  altered  or  affected  by  that  act; 
and  that  no  Court  of  General  Quarter  Sessions  of  the  Peace,  or  Court 
Ittving  the  like  jurisdiction,  should  have  power  to  sentence  any  person 
cooTicted  before  them  to  be  imprisoned  in  a  penitentiary  for  a  longer 
period  than  two  years ;  and  that  it  should  and  might  be  lawful  for  the 
gofvcnor,  lieutenant-governor,  or  person  administering  the  government 
of  diat  province,  to  commute  the  sentence  of  death  which  might  be 
upon  any  person  convicted  of  a  capital  crime  other  than  high 
or  murder,  and  with  authority  from  His  Majesty  upon  any  person 
convicted  of  high  treason  or  murder,  for  transportation  for  lifo  or  term 
of  years  to  sndi  place  in  His  Migesty's  dominions  as  might  be  assigned 
§»  the  reception  of  convicts  or  for  banishment  from  that  province  for 
life  or  any  term  of  years,  or  fbr  solitary  confinement,  or  confinement 
widi  or  without  hard  labour,  in  any  penitentiary  or  house  of  correction 
ttat  might  be  appointed  fbr  such  purposes,  either  during  life  or  for  any 
lenn  of  years;  and  that  an  instrument  under  the  hand  and  seal  of  the 
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1839.  governor,  lieutenant-governor,  or  person  administering  the  government 

N^^v^       of  that  province,  declaring  such  commutation  of  sentence,  should  be 
The  Queen     sufficient  authority  to  any  of  Uis  Majesty's  judges  or  justices  in  that  pro- 
^*  vince  having  jurisdiction  in  such  cases  to  make  such  orders  and  give 

^  ^     ^^     '   syQh  directions  under  his  hand  and  seal  as  might  be  requisite  for  the 
change  of  custody  of  such  convict,  and  for  his  conduct  to  and  delivery  at 
any  penitentiary  or  house  of  correction  in  that  province,  and  his  deten- 
tion therein,  according  to  the  terms  on  which  his  sentence  might  have 
been  commuted ;  and  that  the  time  during  which  any  ofTender  should 
have  continued  in  any  common  gaol  under  sentence  of  transportation, 
or  under  sentence  of  confinement  in  the  penitentiary,  should  be  reckoned 
in  discharge  or  part  discharge  of  the  term  which  should  be  appointed 
by  such  sentence :  And  I  do  further  certify,  that  by  another  statute  of 
7  WiU,  4,  c.  7.  Her  Majesty's  said  province  of  Upper  Canada,  intituled  *  An  Act  re- 
specting the  Transportation  of  Convicts,  made  and  passed  in  the  Seventh 
Year  of  the  Reign  of  his  late  Majesty  King  William  the  Fourth,  in  the 
manner  and  by  the  persons  and  authority  required  for  that  purpose  by 
the  said  Act  of  Parliament  made  and  passed  in  the  Thirty-first  Year  of 
the  Reign  of  His  late  Majesty  King  George  the  Third,'  after  reciting 
that  it  was  expedient  to  facilitate  the  transportation  of  offenders  to  such 
place  or  places  in  His  Majesty's  dominions  as  might  be  assigned  for  the 
reception  of  convicts,  and  to  make  further  provision  in  respect  to  the 
punishment  of  transportation,  it  was  enacted,  <  that  notwithstanding 
any  thing  contained  in  a  certain  act  of  the  parliament  of  that  province, 
passed  in  the  fortieth  year  of  the  reign  of  His  late  Majesty  Kinf(  George 
the  Third,  intituled  *  An  Act  for  the  further  introduction  of  the  Criminal 
Law  of  England  in  this  Province,  and  for  the  more  effectual  Punishment 
of  certain  Offenders,'  it  should  be  lawful  after  the  passing  of  that  act  to 
sentence  offenders  to  transportation,  not  only  in  such  cases  where  by 
any  law  then  in  force  or  thereafter  to  be  passed,  it  was  expressly  pro- 
vided that  such  offenders  might  be  transported ;  but  also  in  every  case 
in  which  by  the  provisions  of  the  said  act  passed  in  the  fortieth  year  of 
the  reign  of  His  late  Majesty  King  George  the  Third,  the  person  con- 
victed would  be  liable  to  be  banished  from  that  province :  Provided 
always  nevertheless,  that  no  offender  should,  under  the  authority  of  that 
act,  be  sentenced  to  be  transported  except  by  such  Court,  and  in  such 
cases  and  for  such  term  of  time  as  the  same  offender  mighty  according 
to  the  said  act,  be  banished  from  that  province,  and  that  nothing  in  that 
act  contained  should  extend  or  be  construed  to  take  away  or  afiect  the 
power  of  sentencing  offenders  to  be  banished  according  to  the  act  there- 
inbefore recited,  when  it  should  appear  proper  to  pass  such  sentence;* 
and  that  all  and  singular  the  provisions  then  in  force  which  were  con- 
tained in  the  said  act  of  the  parliament  of  that  province,  passed  in  the 
fortieth  year  of  the  reign  of  His  late  Majesty  King  George  the  Third, 
respecting  persons  returning  to  that  province  before  the  expiration  of 
the  period  for  which  they  had  been  banished  by  sentence  of  a  court,  or 
had  consented  to  be  banished  according  to  the  terms  of  any  conditional 
pardon  granted  to  a  convict  sentenctd  to  suffer  death,  should  equally 
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extend  to  and  be  in  force  with  respect  to  any  person  returning  from  1839. 

transportation  after  that  act,  whether  such  person  should  have  been  sen-       v^p-v^^/ 
tenced  to  be  transported,  or,  having  been  capitally  convicted,  should  have     The  Queen 
been  pardoned  on  condition  of  being  transported ;  and  that  the  sentence,  v. 

in  case  of  transportation,  should  be  that  the  offender  should  be  trans-  Batcheldor. 
ported  for  a  time  to  be  mentioned  in  such  sentence,  or  for  life,  where 
that  might  be  lawful,  and  should,  in  the  opinion  of  the  court  passing 
sucfa  sentence,  appear  proper,  to  such  place  as  the  governor,  lieutenant- 
governor,  or  person  administering  the  government  of  that  province,  by 
and  with  the  advice  of  the  executive  council  thereof,  should  appoint ; 
and  that  it  should  and  might  be  lawful  for  the  governor,  lieutenant- 
governor,  or  person  administering  the  government  of  that  province,  by 
and  with  the  advice  of  the  executive  council  thereof,  to  determine,  upon 
reference  to  liis  Majesty's  government  in  England,  to  what  foreign  pos- 
session of  His  Majesty  convicts  should  be  transported  from  that  pro- 
vince under  the  provisions  of  that  act,  and  that  an  instrument  under  the 
sign  manual  of  the  governor,  lieutenant-governor,  or  person  adminis- 
tering the  government  of  that  province,  and  directed  to  the  judges  of 
the  Court  of  Ring's  Dench,  declaring  to  what  colony  or  place  it  had 
been  determined  to  transport  any  convict,  should  be  sufficient  authority 
for  the  judge  who  passed  sentence  on  such  convict,  or,  in  his  absence, 
for  any  other  judge  of  the  said  Court,  to  make  his  warrant  authorizing 
any  person  or  persons  to  carry  and  secure  such  convict  in  and  through 
that  province  towards  the  sea-port  or  place  from  whence  he  or  she  was 
to  be  transported ;  and  if  any  person  or  persons  should  rescue  such 
convicts,  or  any  of  them,  or  assist  them,  or  any  of  them,  in  making  their 
escape  from  such  person  or  persons  as  should  have  them  in  their  cus- 
tody as  aforesaid,  such  offence  should  be  punishable  in  the  same  manner 
as  if  such  convict  had  at  the  time  it  was  committed  been  confined  in  a 
gaol  or  prison  in  the  custody  of  the  sheriff  or  gaoler  after  sentence  for 
the  crime  of  which  he  should  have  been  convicted  ;  and  that  the  time 
daring  which  any  offender  should  have  continued  in  gaol  under  sentence 
of  transportation,  should  be  taken  and  reckoned  in  part-discharge  or 
satisfaction  of  the  term  of  his  transportation ;  and  that  the  expenses  of 
carrying  that  act  into  execution,  so  far  as  respected  the  removal  of  con- 
victs in  order  to  their  being  transported,  should  be  annually  laid  before 
both  houses  of  the  legislature;  and  that  if,  by  reason  of  any  difficulty 
occurring  which  might  prevent  the  transportation  or  reception  of  any 
convict  in  any  colony  or  possession  of  His  Majesty,  the  sentence  which 
should  have  been  passed  on  any  such  convict  could  not  be  carried  into 
effect,  such  convict  might  be  detained  in  prison  for  a  period  not  longer 
than  that  for  which  he  should  have  been  sentenced  to  be  transported, 
unless  it  should  appear  expedient  to  pardon  such  convict,  in  which  case 
h  might  be  made  a  condition  of  such  pardon  that  the  convict  should 
banish  himself  from  that  province  for  a  period  not  exceeding  the  residue 
of  the  time  for  which  he  was  to  have  been  transported:  And  I  do  The  prisoner's 
further  certify,  that  after  passing  the  said  first-mentioned  statute,  to  wit^  petition  and 
at  a  special  session  of  oyer  and  terminer  and  gaol  delivery^  began  and  P^oi^* 
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1839.         holden  at  ToroDto,  in  the  home  district  of  the  said  promce,  od  Thundiy 
^•^N^fei^      the  eighth  day  of  March,  in  the  first  year  of  the  reign  of  Her  said  Ma- 
The  QuEKM    jesty,  before  the  Honourable  John  Beverley  Robmson,  Chief  Justice  of 
^       ^'  the  said  proTince,  and  others  his  fellows,  justices  and  commissioners  of 

our  said  Lady  the  Queen,  under  and  by  virtue  of  Her  said  Majesty's 
commission  under  the  great  seal  of  the  said  proyince,  issued  in  pur- 
suance of  another  statute  of  Her  Majesty's  said  province,  duly  passed 
in  the  same  manner  and  by  the  same  authority  as  the  said  first-men- 
tioned statute,  on  the  twelfth  day  of  January,  in  the  first  year  of  Her 
Majesty's  reign,  and  intituled '  An  Act  to  provide  for  the  more  effiactual 
and  impartial  Trial  of  Persons  charged  with  Treason  and  Treasonable 
Practices  committed  in  this  Province,'  the  said  Leonard  Waium  was  in- 
dicted for  the  crime  of  high  treason,  and  before  the  arraignment  of  the 
said  Leonmrd  Waiton^  he  the  said  Leonard  Wattom  humbly  petitiooed 
the  lieutenant-governor  of  the  said  province,  in  accordance  with  the  said 
statute  first  herein  mentioned,  confessing  his  guilt  of  the  treason  charged 
against  him  as  aforesaid,  and  professing  his  penitence,  and  praying  for 
the  mercifiil  consideration  of  his  case,  and  that  Her  Majesty's  gradoos 
pardon  might  be  extended  to  him  upon  such  conditions  as  the  said 
lieutenant-governor  of  the  said  province,  by  and  with  the  advice  of  the 
said  executive  council,  should  see  fit;  and  the  said  lieutenant-governor, 
by  and  with  the  advice  of  the  said  executive  council,  did  in  Her  Ma* 
Jest/s  behalf  consent  that  mercy  should  be  extended  to  him  the  said 
Leomard  fFditon  upon  the  conditions  following:  that  is  to  say,  that  the 
said  Leonard  Watson  be  transported  and  remain  transported  to  Her 
Majesty's  penal  colony  of  Van  Diemen's  Land,  for  and  during  tbe  term 
of  his  natural  lifo;  to  which  terms  and  conditions  the  said  Leomari 
WatMon  did  assent ;  and  the  said  lieutenant-governor  did  thereupon,  m 
Her  Majesty's  name,  on  the  twenty-second  of  October,  in  the  jrear  of  our 
Lord  one  thousand  eight  hundred  and  thirty-eight  aforesaid,  by  letters- 
patent  under  the  great  seal  of  the  said  province  of  Upper  Canada,  dated 
the  day  and  year  last  aforesaid,  pardon,  remit,  and  release  tbe  said 
Leonard  WaUon  of  and  fiiom  all  and  every  punishment  whatsoever  which 
might  be  inflicted  upon  him  the  said  Leonard  Waieon  by  reason  of  the 
treason  so  as  aforesaid  confessed  by  him ;  upon  condition,  neverthelen, 
that  he  the  said  Leonard  Watson  should  be  transported  and  lemain 
transported  to  the  said  penal  colony  of  Van  Diemen's  Land  for  and 
during  the  term  of  his  natural  life." 

The  return  then  proceeded^  as  in  the  return  of  Grant,  to 
justify  the  prisoner's  detention  by  the  gaoler  of  Liverpool. 

Sir  J.  Campbell  A.  G.,  Sir  R.  M.  Rol/e  S.  6.,  Sir  F. 
Pollock  and  FFtgA/man,  then  objected  that  these  writs  of  ha- 
beas corpus  were  void,  as  a  judge  had  no  power  in  vacation 
to  issue  a  writ  of  habeas  corpus  returnable  before  him.  At 
common  law  the  writ  could  not  be  granted  except  on  motion 
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daring  term.  [Coleridge  J.  In  Blackstone's  Commentaries  (a)  1339. 
it  is  said,  **  This  is  a  high  prerogative  writ,  and  therefore  ^^^>r^ 
bj  the  common  law  issuing  out  of  the  Court  of  King's  Bench,  The  Queen 
not  oulj  in  term  time  but  also  during  the  vacation,  by  a  Jiat  Batcheldob. 
from  the  chief  justice  or  any  other  of  the  judges,  and  running 
into  all  parts  of  the  king's  dominions  :  for  the  king  is  at  all 
times  entitled  to  have  an  account  why  the  liberty  of  any  of 
his  subjects  is  restrained,  wherever  that  restraint  may  be  in- 
flicted. If  it  issues  in  vacation,  it  is  usually  returnable  before 
the  judge  himself  who  awarded  it,  and  he  proceeds  by  him- 
self thereon ;  unless  the  term  should  intervene,  and  then  it 
may  be  returned  in  Court.']  By  the  3 1  Car.  2,  c.  2,  the  writ 
may  issue  in  vacation,  in  cases  of  commitment  for  criminal 
offences,  other  than  for  treason  or  felony,  and  the  statute 
makes  provision  for  bringing  the  parties  committed  to  trial 
without  delay,  but  it  does  not  apply  where,  as  in  the  present 
case,  parties  are  in  custody  in  execution.  The  56  Geo.  3,  c. 
100,  merely  extends  the  provisions  of  the  former  act  to  other 
than  criminal  cases.  At  common  law  a  habeas  corpus,  al- 
though a  writ  of  right,  is  not  gran  table  of  course,  but  only 
on  motion  in  term  time,  and  on  the  statement  of  a  sufficient 
cause  of  interference;  JRex  v.  Marshy  (J))  Hobhouse's  case(c), 
and  Brass  Crosby* s  case(rf).  "  This  writ,"  observes  Coke,  2 
Inst.  53^  **  is  to  be  granted  out  of  the  Chancery,  either  in 
the  time  of  the  term  (as  in  the  King's  Bench)  or  in  the  vaca- 
tion ;  for  the  Court  of  Chancery  is  officina  justitiae,  and  is 
ever  open,  and  never  adjourned,  so  as  the  subject,  being 
wrongfully  imprisoned,  may  have  justice  for  the  liberty  of  his 
person,  as  well  in  the  vacation  time  as  in  the  term."  So  also 
in  2  Hale,  P.  C,  145,  it  is  said,  the  writ  ^*  is  not  regularly 
to  issue  nor  be  returnable  but  in  the  term  time,  when  the 
Coort  may  judge  of  the  return,  or  bail  or  discharge  the  pri- 
soner." [Coleridge  J.  Have  you  referred  to  Crowley's 
case  ?  (e)]     There  Lord  Eldan  overruled  the  decision  of 

(a)  Vol.3,  p.  131.  (d)  «  W.  Bl.  768,  note  at  the 

(6)  3  fialst.  27.  end  of  the  judgment. 

(c)  3  B.  &  Aid.  420.  (e)  2  Swanst.  1. 
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Lord  Nottingham^  in  Jenkes*8  case,  and  held  that  at  common 
law  a  habeas  corpus  can  issue  out  of  Chancery  in  vacation ; 
V,  but  that  is  on  the  ground  noticed  in  the  passage  alreadj 

Batcheldor.  ^jjgj  jy^jy^  Lo^j  Coke,  that  the  Court  of  Chancery  is  always 

open.  The  same  doctrine  is  adopted  in  4  Bac.  Abr.  tit« 
Hab.  Corp.  (B.).  [Hill.  The  validity  of  these  writs  is  not 
rested  on  the  statutes  but  on  the  common  law.]  Blackstone, 
in  his  Commentaries^  refers  to  three  cases.  Rex  v.  Sheb^ 
beare,  Rex  v.  Mary  Mead,  and  Rex  v.  Clarke  {a),  in  sup- 
port of  his  position  that  the  writ  is  issuable  in  vacation  at 
common  law;  but  these  are  all  cases  since  the  3 1  Car.  2,  c.  2. 

M.  D.  Hill  was  allowed  till  the  next  day  to  answer  the 
preliminary  objection,  but  took  this  opportunity  of  calling 
the  attention  of  the  Court  to  the  opinion  expressed  by  the 
majority  of  the  judges  in  1758,  before  the  House  of  Lords, 
and  to  the  opinion  of  Wilmot  C.  J.,  in  his  ^'  Opinions  and 
Judgments  "  (6). 

Lord  Denman  C.  J.  on  the  following  day  (Jan.  15th,) 
delivered  the  judgment  of  the  Court. — We  have  considered 
the  preliminary  objection  taken  to  these  writs,  and  do  not 
think  it  necessary  to  hear  the  counsel  for  the  prisoners  in  an- 
swer to  it.  We  are  bound,  by  the  course  of  practice  pursued 
for  eighty  years  (namely,  since  1758),  of  granting  writs  of  ha- 
beas corpus  by  one  judge  in  vacation,  returnable  immediately, 
and  returnable  before  the  four  judges,  and  also  returnable 
before  the  judge  himself  who  has  granted  them.  In  1758 
a  bill  was  introduced  into  the  House  of  Lords  for  the  pur- 
pose of  remedying  some  of  the  defects  then  complained  of 
in  the  law  and  practice  of  the  writs  of  habeas  corpus.  The 
House  of  Lords  desired  the  opinion  of  the  judges,  and 
seven  out  of  ten  of  the  judges  declared  that  the  practice,  to 
which  the  present  preliminary  objection  is  made,  was  per- 
fectly legal.  Wilmot  J.  was  of  opinion  that  the  same 
practice  was  in  existence  eighty  years  before  that  time,  so 
that  we  have  at  least  a  period  of  double  that  time  to  war- 
(fl)  1  Burr.  460,  542,  and  606.  (6)  P.  77. 
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raDt  our  judgment*  I  am  quite  aware  that  we  might  be  oc- 
cupied for  several  days  by  the  results  of  antiquarian  researches, 
and  by  the  production  of  a  number  of  writs  not  issued  in  va-  v, 

cation,  but  it  seems  to  me  that  we  should  be  tampering  with  Batcheldor. 
that  great  remedy  of  the  subject,  the  writ  of  habeas  corpus,  if 
we  did  not  say  that  there  are  precedents  abundant  to  justify 
the  practice  now  objected  to.  According  to  Sir/f.  GwillirrCs 
interesting  account  of  this  matter,  in  his  edition  of  Bacon's 
Abridgment  (a),  it  appears  that,  when  the  judges  were  con- 
sulted in  1758,  there  were  included  in  the  majority  of  seven, 
miles  C.  J.,  Wilmot  J.  (afterwards  C.  J.),  and  Parker  C.  B; 
and  Foster  J.,  though  he  was  unable  to  attend,  was  known 
to  be  of  their  opinion,  and  to  entertain  a  strong  wish  to  carry 
the  remedy  of  habeas  corpus  still  further.  Lord  Mansfield 
also,  who  was  a  member  of  the  House  of  Lords  at  that  time, 
and  therefore  did  not  pronounce  any  opinion  among  the 
judges,  has  left  us  the  means  of  well  knowing  what  his  opi- 
nion was,  by  the  practice  he  followed  in  cases  like  the  pre- 
sent. The  fact  too,  that  the  bill  then  introduced  was  dropped, 
furnishes  an  argument,  that  the  majority  of  the  judges  con- 
sulted were  considered  to  have  given  a  sound  exposition  of 

the  law  as  it  then  stood. 

Objection  overruled. 

M.  D.  Hill  referred  to  the  debates  in  the  House  of  Lords, 
to  shew  that  Lord  Hardwicke  C.  J.  also  agreed  with  the  ma- 
jority of  the  judges  (6). 

The  return  in  the  case  of  Randal  Wixon  (c)  was  also 
read,  which  differed  from  that  of  Watson  in  this  respect 
only,  that  the  condition  of  Wixon's  pardon  was  stated  to 
be  transportation  for  fourteen  years,  to  commence  from  his 
arrival  at  Van  Diemen's  Land. 

(a)  Vol.  4.  p.  140,  Hab.  Corp.  case  as  in  tbac  of  Watson^  with 

(B).  reference  to  which  cases,  as  being 

(Jb)  15  Pari.  Hist.  898.  the  most  favonrable  for  the  pri- 

(c)  This  return  was  read  on  Wed-  soners,  this  part  of  the  discussion 

nesday,  Jan.  16th,  when  a  separate  was  conducted,  it  has  been  thought 

argament  was  had  upon  it.  But  as  convenient  to  consolidate  the  two 

the  same  points  were  taken  in  this  arguments. 

N  N  2 
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1839.  S>r  <^«  Campbell  A.  G.  desired  that  the  returns  which  had 

^•^^y^^      been  read  should  not  be  filed,  as  it  might  be  desirable  to 

The  OucEN 

^  amend  them,  which  perhaps  could  not  be  done  after  filing 

Batcheldor.  them ;  and  he  referred  to  Anon,  (a) 

Lord  Denm AN  C.  J.,  (after  conferring  with  the  officers 
of  the  Crown  Office)  stated  that  the  returns  were  alwajs 
filed  as  a  matter  of  course.  That  case  does  not  shew  that 
a  return  may  not  be  amended  after  it  is  filed. 

At  the  close  of  the  argument  on  Tuesday  the  returns  in 
the  cases  of  Watson  and  Wixon  were  amended,  by  setting 
out  the  provincial  statutes,  which  had  been  in  the  original 
partially  referred  to.  The  returu  in  Waisorin  case  is  given 
in  its  amended  form. 

JIf.  D.  Hill  moved  (Jb)  that  Grant,  Watson,  and  Wixon 
should  be  discharged. 

Hillf  Falconer,  Roebuck,  and  Fry  were  heard  in  support 
of  the  motion.  It  is  proposed  to  rely,  in  the  course  of  the 
argument,  upon  the  case  of  Wixon  principally.  The  return 
is  a  mere  statement,  not  verified  on  oath,  and  it  may 
be  necessary  hereafter  to  contend  that  it  is  bad  on  that 
account;  or  at  all  events  to  shew  that  the  facts  alleged  in 
it  had  no  existence.  The  very  principle  on  which  the  writ 
of  habeas  corpus  depends  is,  that  the  crown  has  a  right  to 
know  the  reason  why  any  subject  is  restrained  of  his  liberty. 
It  follows,  therefore,  that  there  is  a  right  also  to  know  that 
the  reason  assigned  in  the  return  is  really  true.  But  the 
present  return  is  bad  on  the  face  of  it,  without  reference 
to  its  verily. 
First  objection:  I.  The  first  objection  to  the  return  is,  that  it  does  not 
hM*not  beerT'^  ^^*'®  ^^^^  ^^^  prisoner  has  been  convicted,  without  which 

(a)  1  Mod.  102.     See  4  Bac.      cases  was  made  on^.  Tuesday,  Jan. 

Abr.  137.  15ih,  in  that  of  Wixon  oo  the  fd- 

(6)  The  motion  in  the  two  former      lowing  day.  See  ante,  527,  note(c). 
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his  transportation  to  this  country  is  illegal.     The  5  Geo,  4, 

c.  84,  s.  17|  an  act  of  the  imperial  legislature^  is  the  only 

authorily  which  could  justify  the  detention  of  the  prisoner  v. 

in  England.     That  section  recites,  that  "  whereas  by  the   Batcheldor. 

laws  in  force  in  some  parts  of  his  Majesty's  dominions,  not  convicted, and 

.     *^  .  .      therefore  can- 

withm  the  united  kingdom,  offenders  convicted  of  certain  not  be  detain- 
olfences  are  liable  to  be  punished  by  transportation  beyond  ?    *rd    t   bl 
the  seas,  and  other  convicts,  adjudged  to  suffer  death  in  transported. 
such  parts  of  his  Majesty's  dominions,  have  received,  or 
may  receive,  his  Majesty's  most  gracious  pardon,  upon 
condition  of  transportation  beyond  the  seas,  and  there  may 
be  no  means  of  transporting  such  convicts  to  any  of  the 
places  appointed  by  his  Majesty  in  council  in  that  behalf, 
¥rithout  first  bringing  them  to  England ;"  and  then  enacts, 
"  that  whenever  any  convict  adjudged  to  transportation  by 
any  Court  or  Judge,  in  any  part  of  his  Majesty's  domi- 
nions, not  within  the  united  kingdom,  or  any  convict  ad- 
judged to  suffer  death  by  any  such  Court  or  Judge,  and 
pardoned  on  condition  of  transportation,  has  been  or  shall 
be  brought  to  England  in  order  to  be  transported,  it  shall 
and  may  be  lawful  to  imprison  any  such  offender  in  any 
place  of  confinement  provided  under  the  authority  of  this 
act,  until  such  convict  shall   be  transported,  or  shall  be 
entitled  to  his  liberty."     This  statute  applies  to  convicts 
only.     There  certainly  has  been  no  conviction  in  this  case. 
Will  it  be  contended  that  what  has  taken  place  with  respect 
to  this  prisoner  is  equivalent  to  conviction  ?     The  doctrine 
of   equivalents    is    unknown   to   the    penal  laws   of  this 
country.     The  term  "  convict"  is  well  known  to  the  law, 
yet  the  legislature,  as  if  anticipating  a  case  like  the  present, 
has  guardedly  added  to  that  term,  ''  adjudged  to  transpor- 
tation by  any  Court  or  Judge."     What  Court  or  Judge  has 
adjudged   transportation  in   this  case?     What  equivalent 
has  there  been  for  any  judicial  sentence?     Nothing  has  been 
done  in  open  Court,  but  all  secretly  and  in  prison.     The 
prisoner,  while  under  duress,  presented  something,  which 
the  gaoler  of  Liverpool  takes  upon  himself  to  affirm  was  a 
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1839.        petition,  containing  what  he  affirms  to  be  a  confession, 
S^^'^'^^      *ind  thereupon,  before  arraignment,  what  he  calls  a  par- 
t;.  don  was  granted.     In  the  most  ordinary  civil  proceedings 

Batcheldor.  ii^g  |g^  requires,  that  all  acts  done  by  a  prisoner  should 
be  clearly  authenticated  to  be  his  voluntary  acts.  Here 
the  Court  is  called  upon  to  give  effect,  as  to  a  voluntary 
act,  to  that  which  was  done  by  a  person  under  duress,  and 
without  any  solemnity  or  attestation  whatever,  although  it 
deprived  him  for  ever  both  of  his  property  and  his  freedom. 
What  has  taken  place  then,  with  respect  to  this  prisoner, 
was  neither  a  conviction  nor  any  thing  equivalent  to  a  con« 
viction.  Nor  could  it  be  made  so  by  the  provincial  sta- 
tute, under  which  any  punishment,  however  monstrous,  if 
short  of  death,  might  be  construed  to  be  a  pardon.  It 
has  none  of  the  incidents  of  a  conviction;  if  unfounded,  it 
could  not  be  reversed  on  error;  and  if  the  pardon  should 
be  ineffectual,  and  the  prisoner  were  indicted  afresh,  he 
might  plead  not  guilty.  The  actual  condition  of  the  pri- 
soner's pardon  is  illegal  on  the  face  of  it.  The  condition 
is  indefinite,  namely,  transportation  for  fourteen  years, 
to  commence  from  his  arrival  in  Van  Diemen*8  Land;  so 
that  the  duration  of  his  punishment  must  depend  on  acci- 
dent, or  the  caprice  of  those  who  had  to  convey  him  to 
that  country. 
Second  objec-       II.  The  second  objection  to  this  return  is,  that  it  does 

There  has     "^^  ^^^^^  ^^^^  ^"J  judgment  of  transportation   has  been 

been  no  judg-   given  against  the  prisoner.     The  return  states,  indeed,  that 

ment  of  trans-    ,  .  •  •         ,    i  ,  •   i     . 

portation.         ^"^  prisoner  petitioned  that  a  pardon  might  be  extended  to 

him,  on  such  conditions  as  to  the  lieutenant-governor  of 
Upper  Canada,  with  the  advice  of  the  executive  council, 
should  seem  fit ;  and  that  a  pardon  was  accordingly  ex- 
tended to  him,  on  condition  that  he  should  be  transported 
to  Van  Diemen's  Land  for  his  natural  life.  But  the  pri-^ 
soner's  transportation  is  not  made  legal  by  his  own  assent 
to  it.  '*  The  body  of  a  freeman,"  says  Hobart  C.J. (a), 
''  cannot  be  made  subject  to  distress  or  imprisonment  by 

{a)  Hob.  61. 
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contract,  but  only  by  judgment.**      It  is  a  well-known         i8S9. 
principle  of  English   law,  that  no  man  can    by  contract      ^^-^v^^i^ 
legalise  his  own  punishment.     A  man  may  consent  to  be  x>. 

banged,  without  judgment  of  death  passing  against  him,  Batcheldor. 
but  the  person  so  hanging  him  would  be  guilty  of  murder. 
The  king  has  a  right  to  execute  a  traitor,  but  has  no  right 
at  common  law  to  commute  his  punishment  for  transpor- 
tation. I'hat  principle  was  well  understood,  when  the 
legislature  was  resorted  to  for  the  purpose  of  authorizing 
the  commutation  of  the  punishment  of  death  for  that  of 
transportation,  and  the  Courts  of  Law  were  empowered  to 
enter  judgment  accordingly  on  the  record  of  conviction. 
The  origin  of  the  practice  of  transportation  is  referred  to 
in  Keeling^s  Reports,  (temp.  Car,  2,)  p.  45.  It  does  not 
appear  that  the  governor  of  Upper  Canada  has  any  power 
to  award  transportation.  If  he  had,  it  must  be  derived 
from  the  provincial  statute;  for  no  letters-patent  were  set 
out,  which  could  be  the  only  other  source  of  such  a  power. 
By  27  Hen.  8,  c.  24,  the  king's  power  of  pardon  is  incom- 
municable. It  has  indeed  been  held,  on  doubtful  autho- 
rity, that  he  can  communicate  this  power  to  an  officer  in 
the  colonies,  though  not  to  any  one  in  this  country.  If, 
however,  this  power  was  communicated  to  the  governor  of 
Upper  Canada,  it  must  be  contained  in  the  letters-patent 
by  which  he  was  appointed,  of  which  the  Court  know 
nothing.  The  governor  could  not  by  the  assent  of  the 
provincial  parliament  acquire  this  power,  if  it  was  not 
conferred  on  him  by  the  crown.  The  provincial  act,  even 
if  well  passed,  gave  the  governor  no  such  power  as  he  has 
exercised.  The  act  enabled  him,  if  it  should  seem  fit,  to 
grant  a  pardon,  upon  such  conditions  as  might  appear 
proper.  Had  the  governor,  under  this  provision,  authority 
to  inflict,  in  the  shape  of  pardon,  any  punishment  short  of 
death  ?  Yet  if  he  had  authority  to  transport,  as  a  condi- 
tion of  pardon,  he  might  on  the  same  principle  have  sub* 
jected  the  prisoner  to  mutilation  or  the  rack.  The  act 
makes  the  pardon  equivalent  to  an  attainder,  in  regard  to 
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the  forfeiture  of  property  only:  it  is  illegal^  therefore,  that 

it  should  be  made  to  operate  personally  also  against  the 
The  Queen    ...  .  . 

y,  liberty  of  the  prisoner. 

Batcheldor.       jij^  Supposing  that  there  had  been  such  judgment  of 

Third  objec-     transportation,  the  governor  had  no  power  of  carrying  it 

The  go?er-    ^^^^  execution  beyond  the  limits  of  his  own  province*     If 

nor  of  Upper     jjg  could  transport  the  prisoner  to  Van  Diemen's  Land,  it 

Canada  has  no  "^  "^       .  ii.t         o       •  t» 

power  to  carry  was  also  legal  to  transport  him  to  Nova  Scotia  or  Bermuda. 

^o'^r^be-  ^"^  ^^^  ^^^^"^  ^^^'  ^  ^*^^-  ^'  ^^^'  ^^''®  Canada  Indemnity 
yond  the  limits  Act)   is   a   legislative    decision    that    Lord  Durham,  who 

provincr"        ^^^  endowed  with  full  legislative   powers  for   both   the 

Canadas,  could  not  make  an  ordinance  for  the  transporta- 
tion of  offenders  to  Bermuda.  The  5  Geo,  4,  c.  84,  would 
not  avail,  for  the  only  object  of  it  was«  in  those  cases  where 
there  already  existed  the  power  to  transport  extra  fines, 
to  enable  the  authorities  in  England  to  assist  in  carrying 
that  antecedent  power  into  effect.  By  other  imperial  acts^ 
the  14  Geo.  S,  c.  SS,  and  the  31  Geo.  3,  c.  31,  powers 
were  given  to  the  local  parliaments  to  make  laws  for  the 
good  government  of  the  provinces;  but  such  laws  only  as 
were  to  be  in  force  within  those  provinces,  and  not  out  of 
them.  They  might  banish  a  man  out  of  their  own  country, 
but  not  transport  him  intra  fines  of  another  country.  The 
1 1  Geo,  4  &  1  PVilL  4,  c.  39,  was  thought  necessary,  as 
between  New  South  Wales  and  Van  Diemen's  Land,  to 
enable  the  governors  of  those  settlements  respectively  to 
treat  as  convicts  persons  under  sentence  of  transportation, 
who  might  accidentally  have  been  put  on  shore  at  the  set- 
tlement to  which  they  were  not  sentenced.  An  English 
authority  was  requisite  for  the  detention  of  the  prisoner  as 
a  convict  in  England.  Canada  was  for  this  purpose  a 
foreign  state,  and  the  criminal  law  of  a  foreign  state  could 
not  be  executed  in  this  country.  "  The  penal  laws  of 
foreign  countries,"  said  Lord  Loughborough,  in  FoHiott  v. 
Ogden  (a),  *'  are  strictly  local,  and  affect  nothing  more 
than  they  can  reach,  and  can  be  seised  by  virtue  of  their 

(a)  1  H.  Bl.  135.  • 
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authority :  a  fugitive  who  passes  hither  comes  with  all  his 
transitory  rights ;  he  may  recover  money  held  for  his  use. 
Stocky  obhgations  and  the  hke;  and  cannot  be  atiected  m  v, 

this  country,  by  proceedings  against  him  in  that  which  he  ^^^^c^eldor. 
has  left,  beyond  the  limits  of  which  such  proceedings  do 
not  extend."  So  also  it  is  said  by  Lord  Coke,  in  his  Sd  In- 
stitute, 180,  **  It  is  holdcn,  and  so  it  hath  been  resolved, 
that  divided  kingdoms  under  several  kings  in  league  one 
with  another,  are  sanctuaries  for  servants  or  subjects  flying 
for  safety  from  one  kingdom  to  another,  and  upon  demand 
made  by  them  are  not,  by  the  laws  and  liberties  of  king- 
doms, to  be  delivered,  and  this  [some  hold]  is  grounded 
upon  the  law  in  Deuteronomy,  Non  trades  servum  domino 
suo,  qui  ad  te  confugerit." 

ly.  Even  if  it  be  conceded  that  the  prisoner's  transpor-  Fourth  objec- 
tation  commenced  lawfully,  there  has  been  a  miscarriage  ^^^!l,''     ^^^. 
in  the  conduct  of  it.     The  return  avers  that,  in  order  to  tion,  if  legal, 
transport  him  to  Van  Diemen's  Land,  it  became  necessary  \^j^J\\y  ^on- 
to  take  him  to  Quebec  in  Lower  Canada.    It  then  avers,  that  ducted. 
by  the  authority  and  warrant  of  the  governor  of  Upper  Ca- 
nada, the  prisoner  was  conveyed  to  Quebec.  All  exercise  of 
authority  on  the  part  of  the  governor  of  Upper  Canada  ends 
there.      The  next   step  is,  that  the   governor  of  Lower 
Canada  delivers  the  prisoner  into  the  custody  of  the  sheriff 
of  Quebec.     What  authority  had  he  to  do  so  ?    It  is  not 
stated  that  the  governor  of  Upper  Canada  gave  him  any 
such  authority,  or  made  to  him  any  communication  on  the 
subject.    It  is  then  stated  that  it  was  necessary  to  convey 
the  prisoner  to  England.     But  it  is  not  stated  that  it  was 
necessary  for  the  governor  of  Lower  Canada  to  interfere  in 
the  matter.      If  it  was  legal  for  the  governor  of  Upper 
Canada  to  have  the  prisoner  conveyed  to  England,  he  was 
the  person  to  call  upon  and  to  authorize  the  governor  of 
Lower  Canada,  the  master  of  the  ship,  and  all  other  neces- 
sary persons,  to  lend  their  assistance.     The  necessity  for 
conveying  him  to  England  could  have  no  real  existence. 
The  ship  might  have  gone  direct  to  Van  Diemen's  Land. 
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1839.         Some  of  the  prisoners  are  transported  for  terms  of  years 
^'^^^'^^^       to  be  calculated  from  their  arrival  at  Van  Diemen's  Land, 
o.  so  that  the  lengthening  of  the   voyage  will  actually  in- 

Batcheldor.  crease  the  length  of  their  punishment.  The  return  after- 
wards states,  that  the  prisoner  was  brought  to  Liverpool, 
the  same  being  a  place  which  seemed  to  her  Majesty  the 
most  proper  and  convenient  in  that  behalf.  How  was  her 
Majesty's  pleasure  signified  ?  It  could  only  be  signified 
by  some  document,  of  which  there  is  no  mention  in  the  re- 
turn. Lastly,  on  the  prisoner's  arrival  at  Liverpool,  it  does 
not  appear  that  the  person  making  this  return  had  any  au- 
thority to  receive  and  detain  him. 
Fifth  objec-  V.  The  last  objection  to  the  return  is,  that  the  various 

^***The  return     documents  relied  upon  to  justify  the  detention  of  the  pri- 

should  have      soners  are  not  set  out.     The  gaoler  of  Liverpool  has  taken 
set  out  a  war-  ,  .        ,-  ,         ,  •   i    r  n     i    1 1  • 

rant  and  other  upon  himself  to  say  that  the  prisoner  was  rightfully  held  m 

documents.       his  custody  by  virtue  of  certain  proceedings  which  had  taken 

place  on  the  other  side  of  the  Atlantic,  and  by  virtue  of 
certain  instruments,  of  the  legal  effect  of  which  he  assumes 
to  be  the  sole  judge.  But  this  Court  has  a  right  to  know 
the  contents  of  these  instruments,  and  to  form  its  own  judg- 
ment upon  them  ;  and  this  is  the  more  necessary,  because 
full  credence,  it  is  said,  in  this  stage  of  the  proceedings, 
roust  be  given  to  all  the  allegations  in  the  return.  The 
return  states,  that  the  prisoner  presented  a  petition  con- 
fessing his  guilt.  Why  should  not  the  Court  see  the  peti- 
tion i  It  might  have  contained  no  such  thing  as  a  confes- 
sion, for  a  confession  is  a  legal  inference,  and  a  witness 
would  not  be  allowed  in  open  Court  to  say  that  a  prisoner 
"  confessed."  Then  again,  what  did  he  confess  ?  "  His 
guilt  of  the  treason  charged  against  him."  There  were 
many  kinds  of  treason.  What  was  the  treason  in  this  case? 
It  is  then  said  that  he  assented  to  the  conditions  of  his 
pardon.  How  did  he  assent,  by  word  of  mouth  or  by 
writing  ?  The  Court  should  know  the  terms  in  which  both 
the  pardon  and  his  assent  to  it  were  expressed.  Again,  the 
prisoner  could  not  be  detained  without  a  warrant,  and  yet 
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the  warrant  was  not  set  out.  In  Rex  v.  Clerk  {a),  upon  a 
habeas  corpus  directed  to  the  keeper  of  Newgate,  to  bring 
up  the  body  of  Clerk,  it  was  returned  that  he  had  been  «. 

committed  by  warrant  in  writing  to  the  keeper  of  Newgate,  B^tcheldor. 
until  he  should  declare  his  readiness  to  take  upon  himself 
ihe  office  of  liveryman,  to  which  he  had  been  elected.  The 
Court  there  held  as  follows :  ''  Where  a  commitment  is  in 
Court,  to  a  proper  officer  there  present,  there  is  no  warrant 
of  commitment,  and  therefore  he  cannot  return  a  warrant 
in  hsec  verba,  but  must  return  the  truth  of  the  whole  mat- 
ter, under  peril  of  an  action ;  but  if  he  be  committed  to 
one  that  is  not  an  officer,  as  in  this  case,  there  must  be  a 
warrant  in  writing,  and  where  there  is  one,  it  must  be 
returned  ;  for  otherwise  it  would  be  in  the  power  of  the 
gaoler  to  alter  the  case  of  the  prisoner,  and  make  it  either 
better  or  worse  than  it  is  upon  the  warrant ;  and  if  he  may 
take  upon  him  to  return  what  he  will,  he  makes  himself 
judge;  whereas  the  Court  ought  to  judge,  and  that  upon 
the  warrant  itself."  In  the  matter  of  Power,  also  (6),  where 
a  bankrupt,  who  had  been  committed  for  not  giving  satis- 
factory answers  on  his  examination,  was  brought  up  by 
habeas  corpus,  it  was  held  that  the  return  was  bad  for 
omitting  the  questions  which  had  been  put  to  him.  There 
must  have  been  a  warrant  in  this  case ;  by  the  Habeas 
Corpus  Act  itself,  (31  Car,  2,  c.  2,  s.  5)  every  gaoler  is  en- 
joined, under  a  penalty,  to  give  a  prisoner  a  true  copy  of 
the  warrant  of  his  committal,  and  the  omission  to  set  out 
the  warrant  in  this  case  is  of  itself  fatal  to  the  return. 

Sir  J.  Campbell  A.  G.,  Sir  R.  M.  Rolfe  S.  G.,  Sir  -F.  First  and 

Pollock  and  Wiehtman,  contrd.     The  first  and  second  ob-  ^fcond  objec- 

.  tions. 

jections  may  be  taken  together,  as  they  rest  upon  the  same 

ground,  that  the  5  Geo.  4,  c.  84,  s.  ]?»  does  not  authorize 
the  transportation  of  the  prisoner.  But  it  is  not  nought  to 
bring  the  present  case  within  the  enactments  of  that  sta- 
tute, which  is  only  employed  for  the  purpose  of  shewing 

(a)  1  Salk.  349.  {h)  2  Ru8S.  583. 


The  Queen 
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that  it  recognized  in  the  colonies  an  antecedent  practice  to 
transport,  and  to  send  to  England  in  transitu  the  persons 


V.  transported.     The  recital  of  the  1 7th  section  clearly  recog- 

Batcheldor.   uj2es  that  practice ;  and  the  enacting  part  of  it,    within 
which  it  is  not  sought  to  bring  the  present  case,  provides 
that  convicts  adjudged  to  transportation  from  the  colonies, 
may  be  sent  to  the  Hulks,  and  other  appointed  places  in 
this  country,  and  be  subjected  to  a  certain  treatment.    This 
section,  therefore,  did  not   enact  that   persons    might  be 
transported  from  the  colonies,   and  might  be  brought  to 
England  in  transitu,  but  it  assumed  all  this  in  the  recital, 
and  is  important  as  a  legislative  recognition  of  the  power  of 
the  colonies  to  impose  transportation,  and  to  bring  persons 
to  be  transported,  as  prisoners  into  this  country.     There 
is  no  act  of  the  Imperial  Parliament  which   gives  to  our 
colonies  power  to  inflict  the  punishment  of  transportation; 
they  must,  therefore,  have  derived  that  power,  recognized 
by  the  5  Geo,  4,  from  their  own  legislatures  :  and  one  of 
the   provincial  acts  set  out  on  the  return,  the  7  Will.  4, 
c.  7,  enacts,  that  it  should  be  lawful  to  sentence  oflPenders 
to  transportation,  not  only  in  cases  where,  by  any  law  then 
in  force,  it  may  be  done,  but  also  in  every  case  in  which, 
by  a   prior  act,   banishment  may  be  inflicted.      By   the 
31  Geo.  3,  c.  31,  the  legislature  of  Upper  Canada  was,  by 
the  Imperial  Parliament,  established  as  a  supreme  legis- 
lature, having  power  to  pass  all  acts  whatsoever,  with  the 
consent  of  the  Crown,  whether  they  were  conformable  or 
otherwise  to  the   14  Geo.  3.     By  the  31  Geo.  3,  c.  SI,  no 
restriction  was  imposed  on  the  power  of  the  colonial  go- 
vernment to  grant  pardon  for  high  treason,  and  by  the 
provincial  act  7  WilL  4,  c.  6,  power  is  expressly  given  to 
the  governor  of  Upper  Canada,  with  the  authority  of  her 
Majesty,    to  commute   the   sentence  of  death   upon   any 
person  convicted  of  high  treason,  for  transportation.  Lastly, 
the  provincial  legislature,  with  the  assent  of  her  Majesty, 
as  stated  in  the  return,  passed  the  1   Vict.  c.  10,  and  that 
is  the  statute  relied  on  as  justifying  the  prisoners'  trans- 
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portation  and  detention.     That  act  enables  the  governor         1339. 
of  Upper  Canada  to  extend  pardon  to  certain  persons  con-       v^v^^ 
cerned  in  the   late   insurrection^  on   such   terms  as  may  ^ 

appear  proper ;  and  provides  that,  in  case  any  person  Batcheldob. 
should  be  pardoned  under  that  act,  on  condition  of  trans- 
portation, and  should  afterwards  voluntarily  return,  he 
should  be  deemed  guilty  of  felony  and  suffer  death.  Can 
it  then  be  maintained,  that  the  supreme  power  of  the  state 
cannot  enable  a  person  indicted  for  high  treason  to  pray 
for  pardon,  and,  as  the  condition  of  it,  to  agree  to  suffer 
transportation  instead  of  death?  Such  a  contract,  it  is 
true,  could  not  be  entered  into  without  the  authority  of  the 
legislature,  but  is  legal  if  entered  into  under  that  autho- 
rity. The  13th  section  of  the  Habeas  Corpus  Act  itself 
provides,  that  nothing  in  that  act  shall  extend  to  give  the 
benefit  of  the  writ  ^'  to  any  person  who  shal^by  contract  in 
writing  agree  with  any  merchant  or  owner  of  any  plantation,  or 
other  person  whatsoever,  to  be  transported  to  any  parts 
beyond  the  seas,  and  receive  earnest  upon  such  agreement, 
although  that  afterwards  such  person  shall  renounce  such 
contract"  It  is  unnecessary  to  inquire  whether  the  go- 
vernor might  have  inflicted  mutilation  or  any  other  mon- 
strous punishment,  as  a  condition  of  pardon  ;  the  legislature 
of  course  contemplated  such  punishments  only  as  were 
known  to  the  law.  The  condition  of  pardon  in  this  case 
is  legal,  for  if  it  might  be  transportation  for  life,  it 
might,  of  course,  be  transportation  for  any  less  period ;  and 
suppose  the  condition  had  been,  that  the  prisoner  should 
be  transported  for  life,  but  that,  if  he  should  be  alive  four- 
teen years  after  his  arrival  at  Van  Diemen^s  Land,  he 
should  be  set  free,  would  not  that  be  legal  i  In  substance, 
that  was  the  condition  in  this  case.  If  the  prisoner  wished 
to  have  the  benefit  of  the  pardon,  the  condition  of  it  must 
be  performed  :  the  pardon  was  conditional ;  the  prisoner 
could  not  make  it  absolute.  It  has  been  said  that  the  pro- 
vincial act  has  expressly  limited  the  condition  of  the  par- 
don to  forfeiture  of  property,  but  it  is  obvious   that  this 
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1839.         part  of  the  enactment  contains  an  additional  term  of  panish- 

^"^^^^^^       tneni,  and  by  no  means  qualifies  that  which  precedes  it. 

The  Queen  ,  r  r    r»^.        ,  •    .     .  .  i    .        .  r 

y.  111.  The  third  objection  is,  that  sentence  of  transpor- 

Batcheldor.   talion,  pronounced  under  an  act  of  the  legislature  of  Upper 

'^y^.  Canada,  cannot  be  enforced  beyond  the  limits  of  the  pro- 

objection.  .  "^  .        ■ 

vince.  That  legislature  has  the  power  of  enacting,  that 
the  punishment  of  death  should  be  inflicted  upon  any  per- 
son guilty  of  any  particular  offence.  It  has  therefore 
the  power  also  of  inflicting  any  lower  degree  of  punish- 
ment, such  as  transportation.  There  is  no  act  of  the 
Imperial  Parliament  to  authorize  transportation  from  the 
colonies  to  any  other  part  of  the  world ;  transportation  is 
authorized  by  themselves,  proprio  vigore,  and  the  Crown, 
by  virtue  of  its  prerogative,  has  a  right  to  carry  their  sen- 
tences into  effect.  By  5  Geo.  4,  c.  84,  s.  3,  places  of 
transportation  may  from  time  to  time  be  appointed  by  her 
Majesty,  with  the  advice  of  her  privy  council.  The  infe- 
rence drawn  from  the  1 1  Geo.  4  and  1  Will.  4,  c.  39,  is  erro- 
neous. It  was  not  passed  to  legalize  the  transit,  if  it  should 
be  necessary,  of  any  convict  from  Van  Diemen's  Land  to 
New  South  Wales,  or  vice  vers&,  but  to  enable  him  to  be 
dealt  with,  for  all  purposes  of  penal  discipline,  in  the  colony 
in  which  he  was  landed,  in  the  same  manner  as  if  it  were 
the  colony  to  which  he  was  sentenced.  Will  it  be  con- 
tended that  all  acts  of  transportation  sanctioned  by  colonial 
authority,  up  to  the  present  time,  are  void,  and  that  all  con- 
victs now  suffering  in  penal  settlements,  under  colonial  sen- 
tences, are  entitled  to  their  discharge?  The  manner  in 
which  the  prisoner  is  to  be  dealt  with  on  his  arrival  at  Van 
Diemen's  Land,  depends  on  the  law  in  force  there.  For 
any  thing  that  appears  to  this  Court,  the  legislative  council, 
appointed  for  Van  Diemen's  Land,  under  9  Geo.  4,  c.  3, 
may  have  passed  some  law,  which  will  provide  for  bis 
detention  there,  but  this  Court  has  nothing  to  do  with  the 
matter.  It  has  been  contended  that,  as  the  legislature  has 
declared,  by  an  Indemnity  Act,  that  Lord  Durham  had  no 
power,  by  his  ordinances,  to  carry  transportation  into  effect 
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in  Berainda,  as  being  beyond  the  limits  of  bis  jurisdiction, 
therefore   transportation   in   this   case   cannot   be   carried    't^'^^^^ 
into  effect,  for  the  same  reason,  in  Van  Diemen's  Land.  v. 

The  Bermuda  ordinances,  however,  were  passed  by  a  atcheldor. 
special  council  with  limited  powers,  and  not  by  the  local 
legislature,  under  the  31  Geo.  3,  c.  31.  It  is  admitted  that 
this  country  will  not  recognize  the  penal  laws  of  foreign 
states.  No  act  of  the  British  Parliament  has  ever  recog- 
nized them.  But  Canada  is  not  a  foreign  country.  It  is  part 
of  her  Majesty's  dominions,  and  the  British  Parliament 
has  recognized  the  power  of  the  Canadian  legislature  to 
pass  laws,  authorizing  the  very  punishment  which  it  is  now 
sought  to  inflict. 

IV.  There  has  been  no  irregularity  in  the  conduct  of  Fourth 
the  prisoner's   transportation.     If  transportation  is  legal,  ^"J®*^^*®"* 
it  follows  that  there  must  be  power  to   do  all  that   is 
necessary  to  carry  it  into  execution.     The  return  states 

that  there  were  no  means  of  conveying  the  prisoner  directly 
from  Upper  Canada  to  Van  Diemen's  Land.  The  execu- 
cutive  government,  therefore,  was  called  upon  to  take  him 
from  state  to  state  until  he  arrived  at  his  destination.  It 
has  been  argued  that,  if  there  was  any  defect  in  the  autho- 
rity under  which  any  intermediate  person,  between  the 
governor  and  the  gaoler  of  Liverpool,  held  the  prisoner, 
all  will  fail.  But  it  would  have  been  quite  suflScient 
for  the  return  to  have  stated  the  original  authority  only, 
and  then  to  have  added,  that,  in  the  course  of  carrying  his 
sentence  into  effect,  the  prisoner  came  into  the  custody  of 
the  party  making  the  return,  and  remained  there  by  virtue 
of  that  sentence. 

V.  The  last  objection  to  the  return  is,  that   the  party  pjf^ij 
making  it  has  not  set  out  his  warrant,  authorizing  him  to  objection. 
receive  the  prisoner  into  his  custody,  and  the  other  necessary 
documents.      In   many  cases  a  warrant  is  indispensable 

to  justify  the  detention  of  a  person  in  custody,  as  where 
he  has  been  committed  for  felony  ;  but,  if  he  is  detained  in 
execution  of  his   sentence,  no  warrant  is  requisite.    The 
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1839.        case   citedy   Rex  v.  Clerk  (a),    was  a  case   of  cominit- 
^'^^'^^^       ment.      Will   it   be  contended^   that    the   prisoner   might 
^,  have  been  detained  in  the  ship,  until  the  means  for  his 

Batchf.ldor.  transmission  from  the  coast  of  England  to  Van  Diemeo's 
Laud  had  been  provided;  but  that  the  more  humane  course 
of  keeping  him  on  shore,  in  safe  custody,  was  illegal  ?  Even 
before  trial,  a  warrant  is  not  always  necessary;  a  con- 
stable may  apprehend  a  person  for  felony,  without  anj 
authority  from  a  magistrate,  and  to  a  writ  of  habeas  corpus 
it  would  be  enough  for  him  to  return  the  truth  of  the  mat- 
ter. The  case  cited  only  shews  that,  where  there  is  a 
warrant,  there  must  be  a  return  of  the  warrant.  There 
may  have  been  no  warrant  in  this  case,  nor  in  many  other 
supposable  cases ;  as,  for  instance,  if  the  prisoners,  having 
suffered  shipwreck  off  the  coast  of  Lancaster,  had  been 
saved,  and  the  captain  had  been  drowned,  so  that  any  au- 
thority in  his  possession  could  not  be  transferred,  they 
might,  notwithstanding,  be  detained  in  this  country  until  it 
was  convenient  to  convey  them  to  Van  Diemen's  Laud,  and 
it  would  be  sufficient  to  return  the  truth  of  the  matter. 
It  is  somewhat  inconsistent  to  complain  that  the  party 
making  the  return  can  know  nothing  about  the  matters 
contained  in  it,  and  yet  that  he  has  not  set  out  every  thing 
appertaining  to  them  with  as  much  particularity  as  if  they 
had  fallen  within  his  own  personal  cognizance.  The  law  does 
not  require  that  every  minute  detail  should  be  introduced 
into  a  return  to  a  habeas  corpus.  In  Barneses  case  (6),  the  re- 
turn stated  generally,  that  he  had  been  imprisoned  for  taking 
an  anchor,  within  the  jurisdiction  of  the  Court  of  Admi- 
ralty, of  the  Warden  of  the  Cinque  Ports ;  and  to  an  objec- 
tion, that  the  return  was  not  sufficiently  precise,  Montague 
C.  J.  answered,  **  A  return  differs  from  other  judicial  pro- 
ceedings, and  such  precise  certainty  is  not  required  in  re- 
turns ;  but  it  is  sufficient  if  the  Court  can  learn  from  the 
return  the  substance  of  the  matter."  In  Rex  v.  Suddis{c) 
"  a  writ  of  habeas  corpus  had  issued  to  Sir  W.A.  PiUfgO" 

(a)  1  Salk.  349.  (b)  2  Roll.  Rep.  157.  (c)  1  East,  306. 
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▼ernor  of  Portsmouth,  to  bring  up  the  body  of  John  Suddis. 

The  return  stated  that  Suddis  was  a  gunner  in  an  artillery    ^    ^ 

°  •'     The  Queen 

regiment  stationed  at  Gibraltar;  that  he  had  been  tried  by  «. 

a  court-martial  there  for  receiving  stolen  goods,  had  been  Batcheldor. 
found  guilty,  and  sentenced  to  fourteen  years  transportation 
to  Botany  Bay ;  that  in  pursuance  pf  his  sentence,  he  had 
been  sent  to  England,  in  the  custody  of  Lieutenant  Rogers, 
by  whom  he  had  been  delivered  to  Sir  W,  A.  Pitt,  as  go- 
▼emor  of  Portsmouth,  to  be  kept  until  he  should  be  sent 
to  Botany  Bay.  In  that  case,  there  was  no  mention  of  any 
warrant,  yet  the  return  was  held  good.  Nor  indeed  was 
any  objection  taken  to  the  absence  of  a  warrant,  though 
the  counsel  for  the  prisoner  was  JErskiue;  and  Lawrence  J. 
observed  in  his  judgment,  ''  This  is  a  return  to  a  writ  of 
habeas  corpus,  made  by  the  person  in  whose  custody  the 
party  is  placed  in  execution  of  his  sentence.  He  cannot 
be  taken  to  be  cognizant  of  all  the  proceedings.  It  is 
eooagh  that  the  Court  had  authority  to  award  such  a  sen- 
tence. He  returns  the  cause  for  which  he  detains  the 
party  in  custody,  namely,  the  judgment  of  such  a  Court. 
This  return,  I  believe,  is  as  much  as  it  has  ever  been 
usual  to  make  in  such  cases.*' 

In  Power's  case  (a),  which  has  been  cited  on  the  other 
side,  the  warrant,  which  was  the  original  authority  for  the 
prisoner's  detention,  appeared  on  the  face  of  the  return  to 
be  insufficient;  and  it  may  be  admitted  that,  if  on  the  face 
of  the  return  the  original  authority,  which  was  the  founda- 
tion, failed,  every  thing  else  would  fail  also.  Yet  in 
that  very  case  Lord  Eldon  C.  said, ''  It  would  be  a  strong 
thing  to  say  that  the  merits  of  a  committal  are  to  be 
tried  merely  by  the  return  to  the  writ,  however  erroneous 
that  return  may  be.  If  such  were  the  rule,  then  the  per- 
son, who  makes  the  return  to  the  writ,  would,  in  fact,  by 
making  a  return  short  of  the  truth,  assume  to  himself  the 
power  of  discharging  a  prisoner  who  may  have  been  pro- 
perly committed."     There  the  warrant,  as  stated  in  the 

(o)  2  Russ.  583. 
VOL.  I.  CO 


The  Queen 

V. 
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1839.         return^  was  insufficient;   yet  the  Lord  Chancellor  refused 
to  discharge  the  prisoner  until  he  had  ascertained  the  con- 
tents of  the  warrant  itself. 
Batcheldoe.      VI.  Even  if  the  return  be  informal,  the  Court  will  not 

If  the  return        ...  ,  .  r         /*•   •       i  n 

be  insufficient   discbarge  the  prisoner,  it  sumciently  appears,  at  all  events, 

the  prisoner,     i\j^^  \jq  [^  Jq  custody  on  a  charge  of  high  treason,  committed 
being  under  a..  ..  *.  •• 

charge  of  trca-  within  the  dominions  of  her  Majesty;    for  which,  if  the 

tii"ed*to ^^i  *""  Statute  of  the  colonial  legislature  be  a  nullity,  and  the  con- 
discharge,        ditional  pardon  a  nullity,  he  is  still  liable  to  be  tried  in 

England  or  in  Canada.  If  the  condition  is  void,  the  par- 
don is  void,  and  if  the  prisoner  renounce  the  colonial  statute 
and  the  pardon,  the  general  law  of  the  realm  will  prevent 
his  discharge.  The  Habeas  Corpus  Act  itself  (31  Car,  2, 
c.  3],  s.  \6)  provides,  '*  that  if  any  person  or  persons,  at 
any  time  resiant  in  this  realm,  shall  have  committed  any 
capital  offence  in  Scotland  or  Ireland,  or  any  of  the  islands 
or  foreign  plantations  of  the  King,  his  heirs  or  successors, 
where  he  or  she  ought  to  be  tried  for  such  offence,  such 
person  or  persons  may  be  sent  to  such  place,  there  to  re- 
ceive such  trial,  in  such  manner  as  the  same  might  have 
been  used  before  the  making  of  this  act ;  any  thing  herein 
contained  to  the  contrary  notwithstanding."  If,  then,  this 
return  be  quashed,  the  prisoner  may  be  in  the  same  situa- 
tion as  if  he  had  merely  been  indicted,  but  he  will  be  still 
amenable  to  justice,  and  must  be  remanded.  In  Rex  v. 
Kimherley  (a),  the  defendant,  who  had  been  committed  to 
Wood-street  Compter,  for  feloniously  marrying  contrary  to 
an  Irish  act  of  parliament,  was  brought  up  by  habeas  cor- 
pus. A  motion  was  made  that  he  might  be  discharged  or 
bailed,  on  the  ground  that  justices  of  the  peace  had  juris- 
diction only  as  to  such  offences  as  are  against  the  laws  of 
England,  and  are  committed  in  England,  and  that  the 
Habeas  Corpus  Act  gives  no  power  as  to  offences  in  Ire- 
land. Sed  per  Curiam,  *'  It  has  been  done  in  Colonel 
Lundy^s  case  (b) ;  and  in  3  Keb.  785  the  Court  refused  to 
bail  a  man,  committed  for  a  murder  in  Portugal." 

(a)  S  Str.  848.  (6)  3  Vent.  314. 
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JRex  V.  Plait  {a)  is  an  authority  on  the  same  point.    The 

liourts  in  Canada  would  not  discharge  the  prisoner^  under    _    _ 

.  The  Queen 

:he  present  circumstances,  nor  will  this  Court  (6).  v. 

Batcheldor. 

M.  D.  Hill,  in  reply*     There  is  no  foundation  for  the 
doctrine,  that  the  King  may,  by  virtue  of  his  prerogative, 
commute  the  punishment  of  death  to  that  of  transportation 
in  cases  of  high  treason.     Many  authorities  will  be  found 
against  such  a  doctrine ;  and  by  Magna  Charta  it  is  ex- 
pressly provided,  that  no  man  should  be  punished,  unless 
found  guilty  by  his  peers,  or  by  the  law  of  the  land.     But 
even  if  the  King  has  such  a  power,  the  governor  of  Canada 
is  not  supreme,  and  it  is  matter  of  notoriety  that,  in  all  pa- 
tents, under  which  governors  of  colonies  are  appointed, 
the  power  to  pardon  for  treason  and  murder  is  excepted. 
No  law  could  be  made  in  the  colony,  empowering  the 
governor  to  send   transports  into   England,  and  restrain 
them  there,  whether  it  were  to  be  made  the  terminus  or 
only  a  stage  in  their  proceeding  towards  another  place; 
and   without  the  concurrence   of  the  authorities  in  Van 
Diemen's  Land,  or  some  act  of  the  Imperial  Parliament 
overriding  those  authorities,  such  transports  could  not  be 
taken  to  Van  Diemen's  Land.     The  law,  in  its  utmost 
extent,  could  only  carry  them  as  near  the  place  of  their 
ultimate  destination  as  conflicting  jurisdictions  would  allow. 
In   this  case   the    governor  of   Upper  Canada  has   not 
attempted   to  extend   his   authority   beyond  his   own  ju- 
risdiction ;  thenceforward  the  prisoner  had  been  left  to  be 
picked  up  by  any  one  who  might  volunteer  to  convey  him 
on  his  journey.    The  arguments  for  the  Crown^  to  support 
the  legality  of  his  transportation,  have  been  put  entirely  on 
a  legislative  recognition,  in  the  recital  of  an  act  of  the 
British  Parliament.     Such  arguments  are  extremely  dan- 
gerous ;  that  act  stated,  that  *'  laws  were  in  force,"  autho- 
rizing transportation  from  the  colonies.     If  so,  where  are 

(a)  1  Leach *8  Crown  Law,  157.        2  D.  &  R.  41 1,  and  Rex  v.  Marks^ 

(b)  See  also   Ex  parte  KranSy      3  East,  157. 

o  o  2 


644  CASES  IN  THE  QUEEN's  BENCH, 

18S9.        tbey?     They  might  easily  have  been  produced,  for  they 
^"-^^"^■^      must  of  course  be  laws  of  the  imperial  legislature.     Rex  v. 
^^  Suddis  (a)  has  been  referred  to  as  shewing  that  no  warrant 

Batcheldor.  for  the  prisoner's  detention  need  be  set  out  on  the  return, 
simply  because  no  objection,  on  account  of  the  absence  of 
any  warrant,  had  been  taken  in  that  case  by  Erskine.  Evea 
if  such  an  argument  were  good,  it  is  to  be  observed  that 
the  Court  there  supported  the  return,  because  it  appeared 
from  it  that  a  judgment  had  been  pronounced  against  the 
prisoner.  Suddis,  also,  it  is  to  be  remembered,  was  a 
soldier,  not  entitled  to  perfect  liberty,  but  was  under  the 
control  of  his  officer,  and  might  have  been  sent  from  Gib- 
raltar, a  military  station,  to  this  country,  without  having 
committed  any  offence  whatever.  In  that  case,  therefore, 
where  a  trial  had  been  had,  many  circumstances  might  be 
taken  for  granted.  Here  the  Court  is  called  upon  to 
take  the  bare  assertion  of  the  gaoler  of  Liverpool  that  ao 
indictment  has  been  preferred;  that  a  bill  has  been  fonnd; 
that  a  petition  has  been  presented;  that  a  confession  of 
guilt  has  been  made ;  and  that  a  pardon  has  been  granted 
and  accepted  on  condition  of  the  prisoner's  transportation. 
The  prisoner  ought  to  have  been  accompanied  throughout 
by  a  warrant  to  shew  the  authority  under  which  he  was 
held  in  custody ;  otherwise  it  might  be  in  the  power  of 
the  tyrannical  master  of  any  vessel,  before  going  into  port, 
to  put  any  one  of  his  crew  in  irons,  and  then  to  deliv€r  hiai  up 
to  any  gaoler  here,  as  a  person  who  was  under  sentence  of 
transportation  and  in  transitu  to  a  penal  colony.  If  the 
mere  delivery  was  sufficient,  there  is  nothing  in  the 
boasted  privilege  of  habeas  corpus  to  protect  such  a  per- 
son, however  innocent,  from  transportation  to  Van  Die- 
men's  Laud.  It  is  not  necessary,  at  this  stage  of  the  pro- 
ceedings, to  notice  the  argument  which  has  been  offered 
to  prove  that  the  prisoner  will  not  be  entitled  to  his  dis- 
charge, even  if  the  return  be  deemed  insufficient;  that 
question,  if  it  should  arise,  may  be  conveniently  reserved 
for  a  future  occasion.  Cur.  adv.  vult. 

{a)  1  East,  306. 


The  Queen 

V, 
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On  Monday,  Jan.  2 1 ,  the  prisoners  were  again  brought        1839. 
into  Court,  when  Lord  Denman  C.  J.  delivered  the  judg- 
ment of  the  Court  as  follows : — 

We  are  now  to  pronounce  our  judgment  on  the  validity    Batcheldor. 
of  a  return  to  a  writ  of  habeas  corpus  for  bringing  up  the 
body  of  Randal  Wixon,  being  in  the  custody  of  the  keeper 
of  her  Majesty's  gaol  at  Liverpool.     The  writ  was  issued 
by  Mr.  Justice  Litiledale,  returnable  forthwith  before  him- 
self, at  his  chambers  in  Serjeant's  Inn ;  but  the  term  was  so 
near  at  hand,  that  it  was  thought  expedient  to  hear  the 
argument  in  the  full  Court.     Every  point  that  could  arise 
opoQ  the  facts  that  appear  has  been  amply  discussed,  and 
as  some  doubt  was  expressed  on  the  right  of  my  learned 
brother  to  issue  this  writ,  we  desire  to  state  our  deliberate 
opinion  that  he  has  done  no  more  than  the  law  justifies  and 
requires.     We  deserve  herein  neither  the  praise  nor  the 
censure  that  may  belong  to  innovation:   we  are  merely 
abiding  by  an  established  practice.     Lord  Coke  indeed,  and 
Lord  Hale  and  Lord  Chief  Baron  Comyn,  as  text  writers 
upon  this  subject,  appear  to  confine  to  Chancery,  which  is 
at  ail  times  open — the  ofiicina  justitias — the  power  of  issuing 
a  habeas  corpus  in  time  of  vacation.     But  Tremain's  Pleas 
of  the  Crown  contain  four  precedents  of  writs  in  the  exact 
form  of  that  now  before  us,  earlier  than  3 1  Car.  Q,  one  as 
early  as  the  4Srd  Eliz.    Wilmot,  in  his  answer  to  the  House 
of  Lords,   refers  to  others  anterior  to  the  Habeas  Cor- 
pus Act,  and  observes  that  the  great  men  who  framed  it 
would  never  bave  left  so  obvious  a  defect  without  remedy. 
In  1758  be  and  the  judges,  consulted  by  the  House  of 
Lords,  affirmed  this  power,  and  the  reforming  bill  which 
bad  been  introduced  would  scarcely  have  been  suffered  to 
fkll  had  it  not  been  in  that  respect  deemed  unnecessary. 
In  1765  then  Blackstone's  statement  is  a  valuable  testimony 
of  the  general  opinion  at  that  time,  and  the  practice  from 
that  period  has  been  uniform.     It  is  also  true  that  in  de- 
ciding Crowley's  case  {a)  Lord  Eldon  doubted  the  power  of 

(a)  2  Swanst.  1. 


546  CASES  IN  THE  QUEEN^S  BENCH, 

1839.         a  judge  in  vacation  to  issue  a  habeas  corpus,  saying  there 
^^•"^^       is  much  good  principle  for  it,  but  very  little  practice.    That 
v.  doubt  assisted    his  argument  in   favour  of  overruling  the 

Batcueldor.  solemn  decision  of  Lord  Nottingham  in  Jenkes's  case  (a) ; 
but  the  passages  in  his  judgment,  which  occur  at  p.  65  and 
p.  68,  distinctly  prove  that  he  formed  his  opinion  partly  on 
the  inconvenience  and  oppression  which  might  have  ac- 
crued to  the  subject  if  deprived  of  the  means  of  obtaining 
a  release  from  imprisonment  in  time  of  vacation  by  a  writ 
sued  out  in  the  Court  of  Chancery.  Now  the  same  ill 
consequences  would  follow  in  criminal  cases,  notwithstand- 
ing the  power  of  issuing  these  writs  in  vacation  by  Chancery, 
unless  the  judges  of  the  Court  of  King's  Bench  have  power 
to  decide  immediately  on  the  right  to  restrain  a  subject  of 
his  personal  freedom.  In  favour  of  the  practice  we  have 
the  authority  of  Lord  Nottingham  himself,  who  in  his  judg- 
ment, preserved  by  Mr.  Swanston,  mentions  that  prece- 
dents of  such  writs  being  issued  by  Kelynge  C.  J.  were 
brought  before  him.  He  says  indeed  that  Rainsford,  then 
C.  J.,  had  refused  a  habeas  corpus  to  Jenkes,  but  not  be- 
cause he  doubted  his  power  to  do  so.  It  b  far  more  likely 
he  did  not  choose  to  enter  into  a  controversy  with  the  Privy 
Council,  by  whom  Jenkes  had  been  committed.  In  fact, 
therefore,  there  is  no  decision  against  this  doctrine,  and  in 
its  favour  great  authority,  principle,  necessity,  and  very  early 
precedents,  continued  to  the  present  hour. 

We  proceed  then  to  examine  this  return ;  which  in  sub- 
stance is,  that  after  the  insurrection  in  Upper  Canada  was 
suppressed  last  year,  the  legislature  authorized  a  pardon  to 
be  granted  by  the  Governor  to  such  persons  charged  with 
high  treason  as  should,  before  arraignment,  confess  their 
guilt,  and  petition  for  a  pardon,  on  such  conditions  as  should 
seem  fit ;  that  Wixon  was  so  charged,  and  so  pardoned,  on 
condition  of  being  transported  to  Van  Diemen's  Land; 
that  for  want  of  the  means  to  convey  him  thither  directly, 
he  was  first  taken  to  Quebec,  in  Lower  Canada,  then  em- 

(a)  6  How.  St.  Tr.  1189,  cited  3  Bl.  Comm.  132,  and  more  fuiJy  in 
Lord  Etdon\  Judgment,  2  Swanst.  12. 
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barked  to  England,  and  there  kept  in  safe  custody  in  Liverpool         i839. 

gaol,  being  a  secure  and  convenient  place  for  the  purpose      ^-^n^^^^ 

^   -..-.,  .,  .  -       The  Queen 

of  detaining  bim,  while  necessary  preparations  were  made  ^. 

for  transporting  him  in  fulfilment  of  the  condition  of  his    Batcheldor. 
pardon.      Some   general  observations   are   materia]   to  be 
made.     The  return  must  necessarily  be  received  as  true 
in  all  the  particulars  that  appear  upon  it  in  the  present 
stage,  in  which  its  sufficiency  alone  is  examined.     We  are 
sitting  as  on  a  demurrer,  or  a  writ  of  error  on  the  judgment 
of  another  Court.     We  must  also  bear  in  mind  that  the 
matter  for  our  consideration  is  not  the  code  by  which  the 
law  of  this  country  may  require  its  ministers  to  proceed  in 
certain  cases,  but  whether,  under  the  circumstances  of  this 
prisoner,  he  can  justly  complain  that  he  is  injured  and  has 
a  right  to  be  set  free.     Obviously  there  is  a  broad  distinc- 
tion between  the  duties  which  a  state  may  enjoin  on  persons 
in  authority,  for  purposes  of  its  own,  and  the  powers  of 
which  it  may  permit  the  exercise  for  any  lawful  purpose. 
The  difficult  questions  that  may  arise  touching  the  enforce- 
ment in  England  of  foreign  laws,  are  excluded  from  this 
case  entirely,  for  Upper  Canada  is  neither  a  foreign  state 
nor  a  colony  with  any  peculiar  customs.     Here  are  no  mala 
prohibita  by  virtue  of  arbitrary  enactments ;  the  relation  of 
master  and  slave  is  not  recognized  as  legal;  but  acts  of 
parliament  have  declared  that  the  law  of  England,  and  none 
otlier,  shall  there  prevail.    The  consequence  is,  that  we  can 
take  judicial  notice  of  their  legal  proceedings,  can  under- 
stand the  language  they  employ,  and  must,  according  to  all 
former  practice,  make  every  reasonable  intendment  in  sup- 
port of  their  validity. 
The  legislative  act,  under  which  the  pardon  was  granted,  objections  to 

was  however  said  to  be  absolutely  void,  for  two  inherent  ^^^  return  an- 
swered. 

vices ;  first,  that  by  the  law  of  England  no  man  can  contract 
for  his  own  imprisonment.  This  dictum  of  Chief  Justice 
Hobart,  founded  on  older  authorities  and  on  principle,  was 
cited  by  Mr.  Hargrove  in  his  celebrated  argument  in  the  case 
of  James  Sommerseti  {a).  It  made  out  his  point,  that  even  if 

(fl)  20  How.  St.  Tr.  1. 
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1839.        the  negro  had  sold  his  freedom^  our  law  would  hold  the 
fj^^^"^^      bargain  void ;  but  it  really  has  no  application  to  the  case  of 
t;.  a  man  charged  with  a  crime,  but  permitted  by  law  to  con- 

Batcheldor.  fggg  j^  before  arraignment,  and  so  enabled  to  obtain  a  par- 
don, by  which  his  life  is  spared,  but  binding  himself  to 
undergo  a  less  severe  punishment.  The  second  objection 
was  to  the  enactment  that  persons  may  be  pardoned  ''  on 
such  conditions  as  may  seem  fit/'  as  if  it  introduced  a  power 
of  punishing  in  a  manner  unheard  of  in  our  procedure,  and 
would  legalize  even  torture  and  mutilation.  But  we  are  of 
opinion  that  these  barbarous  practices  are  implicitly  ex- 
cluded from  the  enactment,  unless  it  should  actually  express 
them.  There  is  no  doubt  that  transportation  was  intended, 
for  that  mode  of  punishment  is  mentioned  in  the  2nd  section 
of  the  same  act:  it  appears  from  former  acts  passed  in 
Canada  to  have  been  in  force  there;  and  the  5  Geo.  4,  c.84| 
8.  1 7,  proves  the  frequency  of  transporting  to  the  penal  set- 
tlements for  offences  committed  in  certain  colonies  belong- 
ing to  her  Majesty ;  while  it  is  notorious  that  the  substitution 
of  that  punishment  for  the  loss  of  life  has  been  constandji 
during  a  long  course  of  years,  an  acknowledged  practice  in 
this  country.  Another  objection,  drawn  from  a  different 
provision  of  the  act,  that  the  pardon  was  made  equivalent 
to  an  attainder  in  respect  to  property,  and  therefore  could 
not  affect  the  person,  was  not  much  pressed,  as  this  pro- 
ceeding is  in  no  degree  connected  with  the  principles  of 
attainder.  Objections  were  raised  to  the  condition  of  tbe 
pardon,  both  in  respect  to  the  time  and  the  place  of  trans- 
portation. The  time  is  fourteen  years,  to  be  reckoned  from 
the  arrival  of  the  party  in  Van  t)iemen's  Land,  thus  de- 
pending on  accident,  or  perhaps  postponed  by  wilful  delay, 
and  void  for  the  uncertainty.  The  answer  given  at  tho  bar 
appears  to  us  satisfactory;  that  as  the  transportation  may 
be  for  term  of  life,  it  may  d  fortiori  be  for  any  shorter  period. 
It  was  then  said  that  tbe  power  to  receive  the  convict  at  Van 
Diemen's  Land,  the  place  of  his  destination,  ought  to  ap- 
pear in  the  letters-patent  granting  the  pardon.     We  do  not 
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think  it  necessary.    Her  Majesty  has  power  by  law  to  mak&        1839. 
that  settlement  a  receptacle  for  persons  transported  under    rp/^^T^^ 
sentence,  or  after  a  commutation  of  their  punishment;  and  v. 

we  can  have  no  difficulty  in  presuming  that  all  due  prepa-  Batcheldor. 
rations  and  provisions  for  that  purpose  have  been  made. 
The  return  was  challenged  for  the  want  of  every  one  of  the 
numerous  documents  whence  the  right  to  imprison  was 
inferred.  The  indictment  for  treason,  it  was  contended, 
ought  to  have  been  recited,  if  not  set  forth  in  terms ;  the 
petition,  the  confession,  the  pardon,  the  assent,  though  that 
indeed  is  not  required  by  the  act.  We  were  told  that  it 
was  our  duty  to  inspect  these  papers,  and  not  receive  a 
merely  general  description  from  the  party  imprisoning,  that 
we  might  judge  for  ourselves  whether  the  description  was 
correct,  and  whether  they  really  conferred  the  authority 
ascribed  to  them.  To  this  manifold  objection  one  answer 
must  serve ;  the  fact  is  stated  to  the  Court  upon  the  return, 
and  we  are  bound  to  receive  it  as  true.  The  party  who 
makes  the  return  has  probably  never  seen  the  documents, 
but  at  his  peril  places  his  confidence  in  the  captain  who 
brought  the  prisoners  from  Canada,  or  in  some  other  per- 
son ;  but  he  is  bound  by  the  assertion  which  he  makes  on 
their  credit,  and  their  truth  may  be  questioned  in  any  ulterior 
proceeding  which  it  may  be  competent  to  the  party  to  adopt. 
The  last  head  of  objection  is,  that  the  authority  to  transmit 
the  prisoner  to  the  various  custodies  in  which  he  has  suc- 
cessively been  placed  does  not  properly  appear.  The  trea- 
son was  committed  in  Upper  Canada,  and  there  confession 
was  made,  and  the  conditional  pardon  granted.  How  then, 
it  is  asked,  could  the  Governor  of  Lower  Canada  be  justified 
in  receiving  him,  and  in  transmitting  him  to  England  ?  and 
how  can  the  gaoler  of  Liverpool  restrain  his  person  in  this 
country  ?— the  more  especially  as  Sir  John  Colborne*8  letters- 
patent  are  directed  in  terms  to ''  such  person  in  England 
as  may  be  lawfully  authorized  to  receive  him,"  and  no  war- 
rant is  even  pretended  to  have  been  directed  to  the  gaoler 
of  Liverpool,  nor  does  he  even  allege  himself  to  be  a  person 
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1839.  answering  that  designation.  We  answer,  tbat^  as  soon  as  the 
j^^P^^^"^  conditional  pardon  bad  been  granted  on  the  prisoner's  peti- 
te, tion,  the  crown  had  a  right  to  enforce  the  condition,  and  to 
Batcheldor.  ^j^i^g  gu  necessary  steps  for  that  purpose.  The  circum- 
stances confer  the  authority,  and  no  warrant  could  enlarge 
it.  Sir  John  Colbome,  whose  letters -patent  are  addressed 
to  persons  having  authority  to  receive,  had  in  himself  no 
more  authority  to  receive  than  the  person  who  now  detains 
the  prisoner.  As  it  is  physically  impossible  to  embark  at 
once  for  Van  Diemen's  Land  from  Upper  Canada,  in  every 
intermediate  territory  where  the  prisoner  was  confined  in 
the  necessary  performance  of  the  condition  to  which  he  had 
lawfully  bound  himself,  he  was  lawfully  confined.  And  the 
5  Geo,  4,  in  the  section  before  quoted,  shows  that  transports 
from  the  colony  on  commuted  sentences  had  been  habitu- 
ally received  in  England  in  their  passage  to  the  penal  settle- 
ments. The  result  is,  that  the  person  making  this  return  is 
justified  in  rendering  his  assistance  to  the  captain  of  the 
vessel,  which  has  brought  the  prisoner  from  Lower  Canada, 
in  detaining  him,  and  to  such  other  person  as  may  be  em- 
ployed to  carry  him  to  Van  Diemen's  Land ;  and  that  the 
prisoner  must  be  remanded  to  his  custody. 

We  have  selected  the  case  open  to  the  most  numerous 
objections  for  our  first  judgment.  Eight  others,  viz.,  J,  G. 
Parker,  F.  Malcolm,  R.  Walker,  P.  Bedford,  L.  fVatson, 
J.  Brown,  J.  Anderson,  and  W.  Alves,  must  be  disposed 
of  in  the  same  manner,  for  substantially  the  same  reasons. 
Three,  viz.,  J.  Grant,  Z.  W.  Miller »  and  W.  Reynolds^ 
have  not  been  pardoned  under  the  legislative  act,  but  ac- 
cording to  the  ordinary  practice,  as  stated  in  the  return, 
after  being  duly  convicted  at  a  court  of  sessions  of  oyer  and 
terminer,  at  Niagara,  in  Upper  Canada, — one  of  them  of 
treason,  the  other  two  of  felony.  We  have  carefully  con- 
sidered whether  these  allegations  are  sufficient;  and,  on 
the  principles  already  stated,  we  think  they  are.  On  this 
point  we  rely  on  the  principle  laid  down  in  Barnes*  case  (a) — 
see  also  Hutchins  v.  Player  ip) — that  returns  to  the  writ  of 

(a)  2  Rol.  R.  157.  (6)  Bridgraaa's  Rep.  993. 
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habeas  corpus  do  not  require  minute  correctness  if  the  sub- 
stance of  the  facts  is  stated ;  and  on  the  precedent  acted 
upon  in   Rex  v.  Suddis{a)f  where  similar  allegations,  but  ^ 

still  looser,  were  sanctioned  and  held  good.     These  then    Batcheldor. 

must  also  be  remanded.  ^''^7T  '^' 

maDded. 

M,  D.  Hill  then  moved  for  a  rule,  calling  upon  Bat- 
cheldor to  shew  cause  why  he  should  not  verify  his  return 
by  affidavit. 

He  moved  also  for  an  attachment  against  Batcheldor,  for 
contempt  in  making  a  false  return,  upon  an  affidavit  made 
by  a  clerk  to  the  attornies  for  the  prisoners,  which  alleged 
that  Batcheldor  had  shewn  him  the  letters-patent  of  Sir  J. 
Colbome  to  Morton,  the  master  of  the  ''  Captain  Ross,"  as 
the  warrant  (&)  under  which  he  ( Batcheldor)  held  the  pri- 
soners in  custody,  and  stated  that  the  return  would  consist 
simply  of  such  warrant;  that  Batcheldor  had  shewn  him 
the  return  also,  as  originally  prepared  in  Watson  a  case; 
that  such  return  did  simply  set  out  such  warrant.  The 
affidavit  then  stated  that,  although  the  name  of  Watson  oc- 
curred in  the  recital  of  the  warrant,  it  was  wholly  omitted 
in  the  mandatory  part  of  it. 

With  regard  to  the  first  part  of  the  motion,  the  writ  of 
habeas  corpus  will  obviously  be  rendered  illusory,  if  the 
judges,  who  thereby  demand  to  know  the  causes  of  a 
party's  imprisonment,  are  compelled  to  rest  satisfied  with 
the  unsupported  statement  of  the  party  making  a  return. 
In  the  present  case  Batcheldor  professes  to  speak  from  the 
information  of  another, — that  person  being  the  master  of 
the  vessel  which  had  conveyed  the  prisoners  to  England, 
who  might,  from  motives  of  private  pique,  have  got  them 
on  board  by  stratagem,  and  after  leaving  them  with  the  gaoler 
of  Liverpool,  to  whom  he  never  exhibited  the  documents 
referred  to  in  the  return,  and  to  whom  he  could  tell  any 

(a)  1  East,  306.  same  in  this  respect,  referring  to 

(h)  See  the  concluding  part  of  Sir  J.  Cothornt^^  letters-patent  as 

the  return  in  the  case  of  Grant,  the  authority  under  which  the  pri- 

All    the  other  returns  were  the  soners  were  sent  to  England. 
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1839.        storj^  that  would  be  likely  to  answer  the  purpose,  have 
^^^^^^^^      sailed  back  to  America.    The  notion  that  a  return  must  be 
9,  taken  as  conclusive  of  the  truth  of  all  facts  stated  in  it,  is  of 

Batcheldor.  modern  origin.  In  Hutchim  v.  Player  (fl)^  Sir  Orlando 
Bridgman  refers  to  Andrew  Devine's  case,  34  Hen.  6,  where 
a  habeas  corpus  issued  out  of  Chancery  to  the  Mayor  and 
Sheriffs  of  London,  to  bring  Devine^s  body  before  the  King 
in  Chancery.  They  returned  that  he  had  been  convicted  of 
exercising  the  trade  of  a  broker  without  admission,  contrary 
to  the  customs  and  ordinances  of  the  city  of  Liondon.  '*  To 
this  he  makes  answer ;  and  they  reply,  and  pray  that  be  may 
be  remanded.  The  Lford-Chancellor,  by  the  advice  of  the 
two  justices  Fortescue  and  Prisot,  Asheton  J.,  and  the  rest 
of  the  justices,  and  having  heard  the  reasons,  evidences  and 
allegations  on  both  sides,  and  the  charters,  liberties,  statutes, 
records,  and  ordinances  of  the  city  in  that  behalf,  ex  antiquo 
fact,  et  approbat.,  did  adjudge  that  he  should  be  remanded, 
in  affirmance  of  the  said  liberties,  statutes  and  ordinances. 
This  precedent,"  says  Sir  O.  Bridgman,  "  I  shall  make  use 
of  anon  to  prove  the  custom ;  but  I  urge  it  now  only  to 
this  purpose,  to  shew  that  the  Court  did  make  use  of  mat- 
ter dehors  to  satisfy  themselves  of  the  cause  of  the  return." 
So,  in  Sir  IVm.  Chancei/^s  case(b),  it  appeared  that  he  had 
been  imprisoned  by  four  commissioners  of  the  High  Com- 
mission Court,  established  under  1  Eiiz.  c.  1.  He  was 
discharged  on  return  to  a  habeas  corpus,  on  a  ground  not 
appearing  on  the  face  of  the  return  (c),  namely,  that  the 
commission  did  not  empower  four  commissioners  to  act. 
Gardener^  case  (d).  Swallow  v.  Lc  City  de  London  (e),  and 
particularly  Hutchins  v.  Player  (a),  in  which  Devine^s  case 
is  stated,  are  authorities  that  the  Court  will  look  out  of  the 

(a)  Bridgman's  Judgments,  274  to  others  also,  and  it  did  not  state 
— 288.  that  four  only  had  any  power  to 

(b)  12  Rep.  82.  act.     See  the  Jadgmenc  of  Cok- 

(c)  The  commissioners'  warrant  ridge  J.  post,  562. 

appeared  on  the  face  of  the  return.  {d)  Cro.  Eliz.  821;  S.C.  as  Si* 

It  was  signed   by  four  of  them  JohrCs  case,  5  Rep.  71b. 

only,  after  reciting  that  the  com-  (e)  1  Sid.  287. 
raissioa  was  directed  to  them  and 
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return,  and  investigate  its  truth,  and  that  they  will  admit  it 

to  be  pleaded  to.     It  is  said  indeed  that  the  plea  must  not    „.    _ 

1  .^  .     .^      •  r      .  ,     The  Queen 

traverse  the   return,  but   can  only  be  in   confession  and  v. 

avoidance.  Such  a  pica,  however,  would  not,  it  is  appre-  ^atcheldor. 
bended,  be  conclusive ;  it  might  be  traversed ;  and  if  so, 
why  should  the  return  be  privileged  and  not  traversable  ? 
The  return  states  that  Watson  obtained  a  conditional  par- 
don :  suppose  a  plea  to  confess  that,  and  to  avoid  it  by 
averring  that  an  absolute  pardon  was  granted  afterwards : 
the  onus  would  lie  on  Watson  to  prove  it.  Suppose  then, 
on  the  other  hand,  his  plea  simply  to  traverse  the  condition 
of  the  pardon ;  surely  the  onus  would  be  cast  on  the  gaoler, 
who  asserts  the  affirmative  of  the  issue,  to  prove  it.  Why 
should  pleadings,  in  which  liberty  is  at  issue,  be  so  exempted 
from  the  ordinary  rules  of  evidence,  as  to  relieve  the  party 
pleading  in  restraint  of  liberty  from  the  onus  that  would  be 
cast  upon  him  in  an  issue  as  to  property  of  merely  nominal 
value  ?  If  the  return  can  be  looked  at  only  as  on  demurrer, 
and  its  statements  of  fact  cannot  be  controverted,  or  if  they 
may  be  controverted,  but  the  party  traversing  them  is  bound 
to  prove  a  negative,  namely,  that  he  is  not  legally  in  confine- 
ment,— what  is  to  hinder  one  man  from  seizing  another, 
and  selling  him  iuto  slavery,  if  he  can  get  a  special  pleader 
to  make  a  return  good  upon  the  face  of  it?  An  action  of 
false  imprisonment  would  be  no  protection  to  a  man 
snatched  away  to  a  distant  country,  where  he  might  lose  all 
clue  to  the  discovery  of  his  oppressor.  In  ]  757  occurred 
the  cases  of  the  men  impressed  and  confined  in  the  Savoy, 
under  18  Geo,  2,  c.  10;  cases  which  excited  great  attention, 
and  in  the  following  year  were  made  the  ground  for  intro- 
ducing into  parliament  a  bill  (already  referred  to  during 
this  argument)  for  rendering  the  writ  of  habeas  corpus 
more  effectual.  An  account  of  these  cases,  from  Dodson*s 
Life  of  Mr.  Justice  Foster,  is  to  be  found  in  the  notes  to 
the  case  of  Sommersett  the  negro  (a),  together  with  the  fol- 
lowing opinion  of  that  learned  judge,  privately,  but  delibe- 

(a)  20  How.  State  Trials,  Addenda,  1374. 
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rately  expressed  in  writing: — "He"  (the   prisoner)  ''is 

„.    _  taken  from  the  Exchange,  or  from  behind  his  counter,  no 

The  Queen  °  ,      o 

v.  matter  whence,  and  thence  to  the  Savoy,  or  aboard  a  ten- 

Batcheldob.  jgj..  ^j^j  jf  jjjg  fpjendg  happen  to  have  time  enough  to  pro- 
cure a  habeas  corpus,  a  sufficient  return  to  the  writ  is  im- 
mediately made;  (there  are  precedents  enough  in  the 
Crown  Office,  and  they  are  soon  copied ;)  and  the  man  is 
sent  away,  in  due  form  of  law,  to  take  his  chance,  for  some 
years  perhaps,  amidst  the  perils  of  the  sea  and  the  disasters 
of  war.  But  it  is  said  that  he  is  not  without  remedy. 
What  remedy  ?  An  action  against  a  man  perhaps  not  worth 
a  groat.  But  how  responsible  soever  the  officer  may  be, 
what  satisfaction  in  damages  is  equal  to  the  injury  ?  or,  if 
that  were  possibly  to  be  had,  what  becomes  of  the  action 
if  the  plaintiff  should  be  knocked  on  the  head  in  the 
service  ?  Why  truly  moritur  cum  person^*  In  short,  be 
hath,  in  this  view  of  the  case,  no  remedy,  unless  you  give 
him  what  I  call  the  specific  remedy, — a  right  to  controvert 
the  truth  of  the  return  before  it  is  too  late." 

In  Rex  V.  White  (a),  Trin.  T.  IQth  Geo.  2,  this  course 
was  pursued.  A  habeas  corpus  was  directed  to  Major 
White,  of  the  Tower  of  London,  to  bring  up  the  body  of 
Reynolds.  White  returned  that  Reynolds  was  committed  to 
his  custody  as  a  person  impressed  under  18  Geo.  2,  c.  10. 
After  the  writ  and  return  had  been  filed,  a  rule  was  ob- 
tained, upon  affidavits,  that  the  commissioners  for  putting 
the  act  in  execution  should  shew  cause  why  Reynolds 
should  not  be  discharged.  Affidavits  were  read  on  both 
sides ;  and  the  Court  said,  *'  that  although  it  is  not  usual  to 
enter  into  the  truth  of  facts  set  forth  in  the  return  to  a 
habeas  corpus,  yet  in  this  case,  as  the  party  suing  the  writ 
hath  no  other  remedy,  it  may  be  done ;  and  that  if  Reynolds 
is  not  within  the  description  of  the  act,  the  commissioners 
have  no  sort  of  jurisdiction  over  him;  the  whole  proceeding 
is  a  mere  nullity,  as  coram  non  judice."  [Coleridge  J. 
Does  it  appear  on  which  side  affidavits  were  first  filed  ?] 

(o)  20  How.  State  Trials,  Addenda,  1376,  n. 
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It  does-  not  appear.     On  the  introduction  of  the  above-         1839. 
mentioned  bill,  after  it  bad  passed  the  Commons  to  the       '^^v-^^ 
House  of  Lords,  several  questions  on  the  subject  of  habeas  ^, 

corpus  were  submitted  by  the  lords  to  the  judges  (a).  The  Batcheldor. 
tenth  among  those  questions  was  the  following : — "  Whe- 
ther, in  all  cases  whatsoever,  the  judges  are  so  bound  by 
the  facts  set  forth  in  the  return  to  the  writ  of  habeas  cor- 
pus, that  they  cannot  discharge  the  person  brought  before 
them,  although  it  should  appear  most  manifestly  to  the 
judges,  by  the  clearest  and  most  undoubted  proof,  that 
such  return  is  false  in  fact,  and  that  the  person  so  brought 
up  is  restrained  of  his  liberty  by  the  most  unwarrantable 
means,  and  in  direct  violation  of  law  and  justice?'*  Ten 
of  the  judges  delivered  their  opinions  on  this  question,  and 
seven  of  them  were  of  opinion  that  they  were  not  so  bound 
by  the  return.  Wilmot  J.,  who  was  one  of  that  majority 
of  seven,  and  whose  opinions  are  to  be  found  more  at 
length  in  his  ''  Judgments  and  Opinions,"  p.  107,  and 
Parker  C.  B.,  who  was  also  of  that  majority,  certainly  de- 
livered qualified  opinions,  namely,  that  by  the  '^ clearest  and 
most  undoubted  proof"  they  meant  the  verdict  of  a  jury,  or 
judgment  on  demurrer  or  otherwise,  in  an  action  for  a 
false  return.  But  they  were  neither  of  them  probably 
aware  of  the  cases  cited  from  Bridgman^s  Judgments,  which 
have  only  recently  (in  1823)  been  published;  and  the  House 
of  Lords  threw  out  the  bill,  because,  in  all  probability,  they 
thought  it  unnecessary,  as  the  existing  state  of  the  law,  ac- 
cording to  the  views  of  a  majority  of  the  judges^  allowed 
the  return  to  be  controverted. 

lnGoldswain3C^9e(b)(\S  Geo.  3,) a  bargeman  protected 
by  the  Navy  Board,  while  carrying  timber  to  the  King's 
docks  had  been  impressed;  and  Gould  J.  observed  on  that 
occasion,  "  I  do  not  conceive  that  either  the  Court  or  the 
party  are  concluded  by  the  return  of  the  habeas  corpus, 
but  may  plead  to  it  any  special  matter  necessary  to  regain 

(a)  See  4  Bac.  Abr.  140, 7th  ed.      Pari.  Hist.  898. 
title  Hab.  Corp.  (B)  13,  and  15  (fi)  2  W.  Bla.  1207. 
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1839.         his  liberty.     St,  Jokn^s  case  (a)  was  a  case  of  this  kind.** 
^^^^'^^^       Mr.  Hargrove,  in  his  Jurisconsult  Exercitations  (6),  has 

This  CDuEKN 

^  printed  his  argument  in  the  Negro  Sommeneti's  case,  with 

Batch ELDOR.  notes,  in  which  is  to  be  found  the  following  passage: 
**  In  the  habeas  corpus,  the  return  cannot  be  contested  by 
pleading  against  the  truth  of  it,  and,  consequently  on  a 
habeas  corpus,  the  question  of  liberty  cannot  go  to  a  jury 
for  trial;  though  indeed  the  party  making  a  false  return  ia 
liable  to  an  action  for  damages,  and  punishable  by  the 
Court  for  a  contempt;  and  the  Court  will  hear  affidavits 
against  the  truth  of  the  return,  and,  if  not  satisfied  with  it, 
restore  the  party  to  his  liberty.*'  One  part  of  the  above 
passage  is  adverse  to  the  right  now  claimed  on  behalf  of 
the  prisoners,  to  controvert  the  return  in  pleading;  but 
Mr.  Hargrove  could  hardly  have  been  cognisant  of  the 
authorities  already  cited  in  favour  of  that  right. 

An  argument  against  the  right  to  controvert  the  return 
may  be  derived  from  the  56  Geo.  3,  c.  100.  That  act 
recites,  that  it  was  desirable  to  extend  the  remedy  by 
habeas  corpus  under  31  Car.  2,  c.  2,  and  that  the  former 
act  applied  only  to  cases  of  commitment  for  criminal  or 
supposed  criminal  matter,  and  then  provides  for  cases 
where  any  person  should  be  confined  otherwise  than  for 
some  criminal  or  supposed  criminal  matter,  or  for  debt,  or 
by  process  in  any  civil  suit.  It  then  enacts,  (s.  3,)  **  that 
in  all  cases  provided  for  by  this  act,  although  the  return  to 
any  writ  of  habeas  corpus  shall  be  good  and  sufficient  in 
law,  it  shall  be  lawful  for  the  justice  or  baron,  before  whom 
such  writ  may  be  returnable,  to  proceed  to  examine  into 
the  truth  of  the  facts  set  forth  in  such  return,  by  affidavit 
or  by  affirmation  (in  cases  where  an  affirmation  is  allowed 
by  law),  and  to  do  therein  as  to  justice  shall  appertain; 
and  if  such  writ  shall  be  returned  before  any  one  of  the 
said  justices  or  barons,  and  it  shall  appear  doubtful  to  him, 
on  such  examination,  whether  the  material  facts  set  forth 
in  the  said  return,  or  any  of  them,  be  true  or  not,  in  such 

(o)  Cro.  Eliz.  821;  5.  C.  5  Rep.  71b.  (6)  Vol.  i.  p.  22,  n. 
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case  it  shall  and  may  be  lawful  for  the  said  justice  or  baron         ^839. 
to  let  to  bail  the  said  person  so  confined  or  restrained,"  &c.       ^*^^/-^^ 
It  may  be  argued  perhaps  that,  as  this  statute  provided  ^^ 

for  an  examination  into  the  truth  of  a  return  in  other  than  Batcheldor. 
criminal  cases,  and  as  the  present  is  a  criminal  case,  the  rule 
expressio  unius,  8cc.  applies,  and  that  the  statute  therefore 
is  not  available  on  the  present  occasion.  But  the  statute 
is  to  be  construed  in  favour  of  liberty,  and  it  must  be 
remembered,  that  the  meaning  of  the  words  '^  criminal  or 
supposed  criminal  matter,''  in  31  Car,  2,  c.  2,  is  limited 
iu  the  third  section  by  the  exception  *'  other  than  persons 
convict  or  in  execution  by  legal  process."  The  two  sta- 
tutes then  being  in  pari  materia,  the  words  '^  criminal  or 
supposed  criminal  matter,"  must  be  taken  in  the  latter 
statute  to  be  used  in  the  same  limited  sense  as  in  the 
former,  so  as  not  to  include  persons  convict  or  in  execution 
by  legal  process,  but  such  persons  only  as  are  committed 
to  await  their  trial.  The  prisoners,  therefore,  are  within 
its  remedial  provisions,  and  have  a  right  to  the  benefit  of 
any  examination  to  which  the  returns  are  thereby  rendered 
liable.  The  main  argument,  however,  relied  upon  is,  that 
the  early  authorities  shew  that  the  prisoners  are  entitled  to 
this  benefit  at  common  law. 

Of  late  years  it  has  been  the  practice  of  the  Courts, 
whenever  the  liberty  of  the  subject  is  concerned,  in  cases 
where  they  have  the  power  to  investigate  facts  by  a  tedious 
and  formal  process,  to  interfere  by  virtue  of  their  summary 
jurisdiction,  so  as  to  grant  a  speedier  relief.  Thus  a  party 
having  privilege,  whether  of  Court  or  of  Parliament,  was 
formerly,  if  arrested,  obliged  to  have  recourse  to  his  writ 
of  privilege;  so  a  feme  covert  was  formerly  obliged  to 
plead  her  coverture.  Now,  however,  in  these  and  other 
cases,  the  parties  in  confinement  may  obtain  redress  upon 
motion.  On  this  account  it  is  that  many  years  have 
elapsed  since  a  plea  has  been  actually  put  in  to  a  return  to 
a  writ  of  habeas  corpus,  and  it  has  been  more  usual,  as  in 

VOL.  1.  p   p 
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1839.        Rex  V.  Marks  {a),  to  resort  to  affidavits.    If  then  the  Court 

^^^^      may  examine  into  the  truth  of  a  return,  whether  upon 
The  Queen       ,  ,.  ,  ^^     . 

V.  plea,  accordmg  to  the  ancient  practice,  or  upon  affidavit, 

BiTCHELDOB.   according  to  the  modern  practice,  it  cannot  be  contended 

that  the  particular  course  of  inquiry  adopted  by  the  CSouit, 

for  the  convenience  of  parties,  can  affect  that  which  is  a 

maxim  of  reason  and  of  law,  that  the  onus  of  proof  is  alwajs 

on   him  who  maintains   any  thing  in  derogation  of  the 

freedom  or  property  of  another.     Where,  therefore,  such 

onus  would  necessarily,  by  the  rules  of  pleading,  be  cast 

upon  the  party  making  a  return,  if  the  return  were  pleaded 

to,  the  circumstance  that  the  procedure,  by  pleading  to  a 

return,  has   fallen  into   disuse,  will  not  shift   that  onus. 

The  return  must  still  be  proved,  whether  it  be  opposed 

by  plea   or  affidavit;  the  prisoner  cannot  have  to  shew 

negatively  that  there  is  no  just  excuse  for  his  imprisoD- 

ment.    In  the  former  argument  it  was  said  that  it  could  not 

be  necessary  for  a  return  to  set  out  the  documents  which 

would  justify  the  detention  of  persons  under  sentence  of 

transportation,  for  it  might  be  that  all  such  documents  had 

been  lost  in  shipwreck.     The  same  mischance,  however, 

might  destroy  all  documents  by  which  a  prisoner  might 

be  able  to  shew  that  he  was  detained  unjustly.     If  the 

return  had   been  traversed,  as  in   Devine^s  case  (6),   the 

course  of  pleading  would  have  thrown  it  upon  Mr.  Batch- 

eldor  to  prove  his  return.     It  is  right,  therefore,  that  be 

should  now  be  called  upon  to  verify  it  by  affidavit.     With 

regard  to  that  part  of  this  motion  which  relates  to  the 

attachment  of  Batchddor  for  a  contempt,  it  is  sufficient 

to  observe,  that  the  name  of  Leonard  Watson  is  not  to  he 

found  in  the  operative  part  of  the  warrant     His  return  is 

therefore  false;  he  has  therein  made  various  statements, 

which  he  could  not  know  to  be  true ;  but  in  this  particular 

instance  he  has  made  a  statement  which  he  must  have 

known  to  be  false. 

(«)  3  East,  157.  {b)  Bridgman's  Judgments,  288. 
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Lord  Denman  C.  J. — ^^Upon  the  return,  which  was  read         1839. 

some  days  ago,  ia  the  case  of  fValson.  I  understand  Mr.    ^^"^T^^ 

.  ...       The  QuEEM 

Hill  to  make  two  motions,  or  rather  one  motion  having  in  v. 

▼lew  two  disUnct  objects.  In  the  first  place,  Mr.  Hill  Batcheldor, 
contends  that  the  return,  as  it  now  stands,  ought  to  be 
verified  by  affidavit;  and,  in  the  second  place,  he  produces 
an  affidavit,  on  which  he  founds  an  application  for  the 
attachment  of  Mr.  Batcheldor  for  a  contempt  of  this  Court 
in  making  such  a  return,  which  was  false  within  his  own 
knowledge.  With  regard  to  the  first  branch  of  the  motion 
there  seems  to  be  no  sort  of  authority  for  saying,  that  in 
any  instance  whatever  it  has  been  held  necessary  to  support 
a  return  to  a  writ  of  habeas  corpus  by  affidavit;  and  I  do 
not  find  that  in  practice  it  has  ever  been  done.  It  appears 
to  me,  therefore,  that  we  should  not  be  justified  in  intro- 
ducing any  new  practice,  or  in  saying  that  now,  for  the 
first  time,  it  is  necessary  that  the  party  who  makes  the 
return  should  verify  it  on  oath.  The  law  provides  certain 
other  means  to  secure  the  truth  of  the  return,  and  if  they 
should  be  found  insufficient,  it  is  a  great  misfortune  for 
those  whom  the  law  intended  to  protect,  but  this  will  not 
authorize  us  in  making  any  innovation  upon  it.  With  regard 
to  the  other  part  of  the  motion,  it  appears  that  the  warrant 
of  Sir  J.  Colbome  has  been  misrepresented  to  the  Court. 
I  must  own  that,  in  my  opinion,  wherever  the  Court  has 
the  means  of  ascertaining  the  truth,  it  ought  to  be  ex- 
tremely careful  in  requiring  that  the  truth  should  be  fully 
stated.  Without  entering  into  the  question  whether  the 
warrant,  which  has  been  misrepresented,  was  material  to 
justify  Mr.  Batcheldor  in  detaining  the  prisoner,  or  whether 
it  may  not  be  inferred,  from  the  judgment  delivered  this 
morning,  that  the  warrant  might  have  been  dispensed  with 
altogether,  (for  i  think  that  no  such  minute  inquiry  ought 
to  be  made,)  it  is  sufficient  to  say  that  there  is  an  untruth 
ID  the  return,  and  that  there  is  therefore  a  prim^  facie  case 
for  us  to  call  upon  the  party  who  has  made  the  untrue 
statement  to  account  for  his  having  done  so. 
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1839.  LiTTLEDALE  J. — A  person  imprisoned  unjustly  has  two 

J^'*^)^^       remedies ;  he  may  either  bring  an  action  for  false  impri- 
The  Queen  .  i      ,       •  -      •  i  i 

V,  sonment  agamst  the  party  who  has  him  m  custody,  or  he 

Batcheldor.  jjjgy  apply  to  a  judge  for  a  writ  of  habeas  corpus.  If  he 
brings  an  action,  the  party  detaining  him  would  be  bound 
in  his  plea  to  set  out  specially  the  grounds  of  the  detention, 
and  to  prove  all  the  facts  alleged  by  him  which  should  be 
put  in  issue.  But  the  gaoler  of  Liverpool  is  not  defend- 
ant in  such  an  action,  so  as  to  be  in  the  situation  which 
would  compel  him  to  prove  the  truth  of  every  cause  assigned 
for  the  prisoner's  detention.  The  prisoner  has  applied  in 
a  summary  way  for  relief  by  habeas  corpus.  The  writ  has 
been  granted,  and  calls  upon  the  gaoler  to  bring  his  body 
before  the  Court,  and  to  account  for  holding  him  in  cus- 
tody; and  it  has  been  held  to  be  not  material  in  this 
form  of  proceeding  to  specify  all  matters,  justifying  the 
detention,  fully  and  minutely,  as  in  an  action  for  false 
imprisonment.  But,  it  is  said,  the  return  should  have  been 
supported  by  affidavit.  I  do  not  find  any  authority  for 
such  a  practice.  Mr.  Hill  argues  from  other  proceedings 
with  regard  to  habeas  corpus,  and  says  that,  if  the  princi* 
pie  of  them  is  followed  up,  the  gaoler  ought  to  prove  his 
return  by  affidavit.  There  is  no  precedent  for  this,  and 
we  cannot  deviate  from  the  usual  course  so  as  to  require 
that  to  be  done  in  this  instance  which  has  never  been  done 
before.  With  regard  to  the  other  point,  it  appears  that 
the  warrant  was  within  the  knowledge  of  the  gaoler,  and 
being  the  document  under  which  he  was  to  detain  the  pri- 
soners, he  must  be  presumed  to  have  looked  over  it,  and 
should  therefore  be  called  upon  to  account  for  his  misre- 
presentation of  it. 

Williams  J. — The  judgment  already  pronounced  may 
be  offered  as  an  answer  to  that  part  of  this  motion  which 
requires  the  return  to  be  fortified  in  the  first  instance  by 
affidavit,  because  the  Court  has  decided  that  the  return 
prini^  facie  imports  verity.     In  many  of  the  cases  cited  in 
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the  course  of  this  argument,  and  in  Ex  parte  Krans{a), 

which,  I  believe,  has  not  been  cited,  the  Court  considered 

the  effect  of  the  return  itself.     If  it  prim^  facie  imports  fj, 

verity,  it  follows  that,  until  it  is  impeached,  no  evidence   Batcheldor. 

can  be  required  in  support  of  it. 

Coleridge  J. — I  am  entirely  of  the  same  opinion  upon 
both  points.  With  regard  to  the  latter  part  of  this  appli- 
cation! I  think  it  unnecessary  to  say  more  than  that  as  it 
is  merely  a  rule  nisi  which  has  been  granted;  the  Court 
abstains  cautiously  from  prejudging  the  question,  and  pro- 
ceeds simply  on  the  principle,  that  wherever  a  public 
officer  has  made  a  return,  which  prim^  facie  appears  untrue, 
it  is  incumbent  upon  him  to  account  for  it  and  explain  why 
he  has  so  dealt  with  the  Court.  The  other  point  is,  that  it 
18  necessary  for  Mr.  Batcheldor,  in  the  first  instance,  to 
support  his  return  by  affidavit.  A  great  deal  was  said  in 
the  first  part  of  Mr.  H ill's  argument,  by  way  of  general 
observation,  on  the  liberty  of  the  subject,  and  on  the  illusory 
nature  of  the  writ  of  habeas  corpus,  unless  we  sustain  his 
argument.  With  regard  to  that  I  will  merely  say  that,  on 
an  examination  of  the  history  of  England,  it  will  be  found, 
1  apprehend,  that  that  judge  does  best  for  the  liberty  of  the 
subject  who  does  not  indulge  in  speculations  of  his  own,  as 
to  what  will  be  best  for  the  people  to  the  extent  of  straining 
the  law  beyond  its  limits,  as  marked  out  by  the  authorities, 
but  who  adheres  to  the  law,  as  he  finds  it  written,  and  as  he 
finds  it  has  been  acted  upon,  however  defective  it  may  be; 
because,  if  it  be  defective,  the  enforcement  of  it  is  sure  to 
lead  to  its  alteration  in  the  regular  and  constitutional  mode. 
Mr.  Hill  has  argued  the  matter  with  great  learning,  but  the 
authorities  cited  do  not  sanction  his  position,  which  is,  not 
that  the  truth  of  the  return  may  in  any  stage  be  controverted, 
either  by  plea  or  affidavit,  but  that  the  return  should  be 
supported  by  affidavit  in  the  first  instance.  There  is  not  a 
single  case  from  the  time  of  Henry  6,  down  to  Mr.  Har^ 

(o)  1  B.&C.  250;  S.C.  2  D.  &R.411. 
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1839.        grave,  which  bears  out  such  a  doctrine.     In  Sir  W.  Chan- 
cey's  case  (a),  it  does  not  appear  to  nie  that  any  thing  more 

was  decided  than  that  the  return  was  informal  on  the  face 
Batcheldor.  ^f  j^.  ^^^  g^gjj  jf  ^|j^^  ^g^g  jjQj  g^^  j^  ^jn  jjg  found,  I  ap- 
prehend, that  cases  of  privilege  may  stand  on  a  different 
footing  from  ordinary  cases,  and  that,  where  the  Court  sees 
that  any  of  its  officers,  or  any  of  its  privilegesi  have  been 
dealt  with  unfairly,  it  may  ex  officio  institute  an  inquiry 
of  its  own.  The  great  current  of  authorities  is  the  other 
way,  but  perhaps  in  some  of  the  earlier  cases  a  party  has 
been  allowed  to  controvert  the  truth  of  the  return  by  plea, 
and  in  the  later  cases,  the  practice  of  filing  affidavits  with 
the  same  object  may  have  been  allowed.  Now  Sir  Michael 
Foster  is  to  be  taken  as  a  strong  authority  on  this  point 
It  is  well  known  what  his  opinions  were^  and  if  he  does  not 
go  beyond  this,  that  a  party  may  file  affidavits  for  the  pur- 
pose of  controverting  the  return — if  he  does  not  go  on  to 
say  that  it  is  incumbent  on  the  party  making  the  return  to 
support  it  by  affidavits,  in  the  first  instance,  it  must  be  taken, 
I  think,  that  he  had  not  discovered  any  authority  for  the 
latter  position.  Thus  stands  the  case  upon  the  authorities, 
but  Mr.  Hill  says  that  justice  requires  us  to  shift  it  on  the 
other  side.  I  think  the  Court  cannot  proceed  to  that  extent, 
and  that  there  is  no  ground  for  granting  the  first  part  of  this 
application. 

Rule,  calling  upon  Mr.  Batcheldor  to 
verify  his  returui  refused. 

Rule  nisi  granted  for  an  attachment. 

Sir  J.  Campbell  A.  G.,  Sir  R.  M.  Rolfe  S.  G.,  Sir  F. 
Pollock,  and  Wighlman  (Jan.  23,)  shewed  cause,  upon 
several  affidavits,  against  the  rule  for  the  attachment. 

Mr.  Batcheldor  made  an  affidavit  that  he  received  the 
prisoners  from  Morton,  who  stated  that  they  were  state 
prisoners,  brought  by  him  from  Canada  to  England,  with  a 

(a)  12  Rep.  82. 
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view  to  their  being  transported;  that  he  {Batcheldor)  re-         1839. 
ceived  them  by  the  directions  of  the  mayor  of  Liverpool      ^^^v-^^ 
and  other  magistrates  of  that  town;  that  the  names  of  the  ^^ 

prisoners  were  called  over  by  Morion  on  delivering  them   Batcheldor. 
into  deponent's  custody,  and  that  the  name  of  Watson  was 
among  them ;  that  no  warrant  was  then  delivered  to  him, 
but  that  in  the  course  of  the  same  dav  he  received  a  warrant 

m 

from  the  town-clerk,  appearing  to  be  under  the  hand  of  Sir 
J.  Colbomef  and  under  the  seal  of  the  province  of  Lower 
Canada,  and  that  the  deponent  again  left  the  warrant  for 
the  use  of  the  town-clerk  in  his  communications  with 
government  respecting  the  prisoners,  and  that,  though  the 
deponent  had  occasional  possession  of  the  warrant  after- 
wards, it  was  for  the  most  part  in  the  custody  of  the  town- 
clerk,  from  whom  he  finally  received  it  the  night  before 
coming  to  London  with  the  prisoners;  that  on  his  arrival 
he  left  it,  with  other  papers,  according  to  directions  given 
him,  with  the  London  agents  of  the  town-clerk;  that  on  the 
14th  January  he  signed  certain  returns  prepared  by  counsel, 
and  was  not  aware,  until  after  such  returns  had  been  filed, 
that  Wat9on^%  name  did  not  occur  in  the  mandatory  part  of 
the  warrant,  and  that  the  return  originally  prepared,  as  men- 
tioned in  the  afijdavit  for  the  prisoners,  was  not  withdrawn 
with  any  intention  of  keeping  back  from  the  Court  the 
terms  of  the  warrant.  Mr.  Blunt,  clerk  in  the  office  of  the 
secretary  of  state  for  the  colonies,  also  made  an  affidavit, 
that  a  despatch  had  been  received  at  the  Colonial  Office  on 
the  18th  December,  from  the  governor  of  Upper  Canada, 
containing  a  list  of  certain  convicts,  who  had  been  engaged 
in  the  late  rebellion,  and  pardoned  on  condition  of  transpor- 
tation, and  that  in  such  list  was  contained  the  name  of 
Watson,  as  well  as  that  of  the  other  persons  mentioned  in 
Sir  J.  Colbome^s  warrant ;  that  Watson  was  described  in  the 
list  as  one  of  the  prisoners  transported  for  life,  and  that  de- 
ponent believed  Watson's  name  was  omitted  in  the  manda- 
tory part  of  the  warrant  by  a  clerical  mistake.  Deponent 
also  verified  a  parchment  writing,  purporting  to  be  the  par- 
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1839.         doD  granted  to  Watson ^  to  be  sealed  with  the  seal  of  the 
^^^''^       province  of  Upper  Canada,  and  to  be  signed  by  the  governor 
V.  of  that  province.     A  further  affidavit  was  made  by  the  soli- 

Batcueldor.  citor  to  the  Treasury,  which  stated  that  instructions  were 
sent  to  counsel  to  prepare  the  draft  returns;  that  such 
instructions  consisted^  among  other  things,  of  the  list  of 
prisoners,  charters  of  pardons,  and  other  documents,  received 
from  Canada,  and  a  copy  of  the  warrant ;  that  he  was  not 
aware  that  Watson^s  name  occurred  in  the  recital  only  of 
such  warrant;  that  a  draft  return  in  one  of  each  class  of 
cases  was  prepared  by  the  counsel  for  the  crown,  one  in  the 
case  of  Finlay  Malcolm,  and  the  other  in  the  case  of  John 
Grant,  which  were  used  as  precedents  for  the  rest,  and  that 
the  drafts  of  the  other  returns  were  copied  from  those  pre- 
pared, and  the  names  of  the  other  prisoners  were  inserted 
in  such  drafts,  varied  only  as  to  the  statement  of  the  Courts 
in  which  indictments  had  been  preferred,  and  of  the  condi- 
tions of  their  respective  pardons;  that  deponent  was  not 
aware  that  WaUon*^  name  was  omitted  in  the  mandatory 
part  of  the  warrant,  and  that  the  draft  of  the  original  return 
was  considered  by  counsel  to  be  incorrect,  who  thought  it 
right  that  anotl\^r  return  should  be  prepared,  setting  out 
truly  all  the  circumstances,  but  that  it  was  not  only  unne- 
cessary, but  would  be  improper,  to  state  all  the  documents 
at  length  upon  such  returns. 

It  was  contended  upon  these  affidavits  that  the  rule  must 
be  discharged,  as  the  return  had  been  impeached  in  one 
particular  only,  the  mistatement  with  respect  to  which  was 
obviously  not  wilful,  and  the  return  originally  prepared  had 
been  withdrawn,  because  it  was  not  true  that  the  prisoners 
were  detained  merely  on  the  warrant  of  Sir  J.  Colborne, 
which  in  law  was  spent  on  their  reaching  Liverpool.  It  was 
also  contended  that,  according  to  Rex  v.  Suddh  (a),  and  Ei 
parte  Krans  (b),  and  the  judgment  delivered  in  the  present 
case,  the  gaoler  would  have  been  justified  in  detaining  the 

(a)  1  East,  306.  (6)  1  B.  &  C.  258;  S.  C.  2  D.  &  R.  411. 
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prisoners  without  any  warrant  at  all,  so  that  it  was  immate-  ]839. 

rial,  and  might  have  been  passed  by  altogether.   It  was  also  ^^^v*^/ 

prayed  that  the  return  might  be  amended,  by  omitting  the  ^^ 

averment  respecting  the  warrant.  Batcheldor. 

M,  D.  Hill,  Falconer,  Roebuck  and  Fry,  contr^,  contended 
that  the  warrant  could  not  be  immaterial,  and  cited  Rich  v. 
Doughty  {a\  Newsomev,  Bowj/er{b),  and  Anonymous  (c),  to 
shew  that  the  transportation  of  the  prisoners  was  illegal. 
They  also  contended  that  the  return  having  been  shewn  to 
be  false  in  one  important  particular,  was  deprived  of  credit 
altogether,  and  must  be  quashed. 

Sir  J,  Campbell  A.  G.  replied  upon  the  cases  cited,  and 
added  that  he  was  not  prepared  to  admit  that  the  return 
could  be  traversed,  although  it  might  be  confessed  and 
avoided. 

Lord  Den  MAN  C.  J. — This  is  a  motion  for  an  attach- 
ment against  Mr.  Batcheldor,  the  gaoler  of  Liverpool,  who, 
to  a  writ  of  habeas  corpus,  has  made  a  return,  by  which  he 
justities  himself  for  keeping  in  custody  the  body  of  Leonard 
Watson.  The  attachment  was  moved  for  on  the  ground 
that  Mr.  Batcheldor  has  committed  a  contempt  of  this 
Court,  in  falsely  setting  out  the  warrant  under  which  he 
received  the  prisoner.  I  agree  that  if  he  had  been  guilty 
of  wilful  falsehood  he  would  be  deserving  of  severe  punish- 
ment, and  that  there  has  been  in  this  matter  a  degree  of 
culpable  neglect  manifested,  which  we  cannot  view  without 
displeasure.  It  is  undoubtedly  incorrect  to  say  that  the 
letters-patent  of  Sir  J,  Colborne,  in  the  mandatory  part  of 
them,  required  the  captain  of  the  vessel  to  convey  Watson 
from  Quebec  to  England.  In  the  first  place,  1  do  not  think 
that  the  party  making  this  return  was  free  from  blame  in 
receiving  into  his  custody  a  prisoner  whom  he  was  not 

(a)  3  Salk.  149.  (c)  Comb.  16. 

(6)  3  P.  Wms.  37. 
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1839.         thereby  entitled  to  receive ;  he  ought  to  have  been  thoroughly 
The  Qu£Eif    *^^^8fied  of  his  authority  before   he  ventured   to  restrain 
V.  another  of  his  liberty.     In  criminal  proceedings,  a  mistake 

of  this  kind  might  be  attended  with  the  most  dreadful  con- 
sequences; and  the  Court  thinks  that  where   any  man  is 
entrusted  with  an  office,  which  controls  the  liberty  of  his 
fellow-subjectSy  he  ought  to  be  most  scrupulous,  and  to 
beware  of  acting  on  any  occasion  without  the  clearest  autho- 
rity.    But  it  is  not  for  improperly  detaining  the  prisoner 
that  we  are  asked  to  punish  Mr.  Batcheldor,  but  for  having 
trifled  with  the  Court  and  with  justice,  by  making  a  wilfully 
untrue  return.     Whether  the  warrant  was  material  or  not  is 
by  no  means  decisive  of  the  question  whether  he  is  charge- 
able with  a  contempt  in  misrepresenting  that  vrarrant.     But 
the  affidavits  of  Batcheldor  and  others,  which  hare  been 
read  to  the  Court,  shew  in  what  way  the  mistake  occurred ; 
and  I  must  say  that  it  is  impossible  to  impute  to  him  the 
offence  of  treating  the  Court  with  contempt,  by  making  a 
wilfully  false  return.     I  think  he  ought  to  have  made  himself 
more  sure,  but  at  the  same  time,  when  there  was  shewn  him 
a  long  list  of  names  set  forth  in  the  introductory  part  of  the 
warrant,  and  he  found  the  name  of  Watson  in  the  number,  it 
seems  impossible  to  say  that  he  might  not  have  overlooked 
the  omission  of  his   name  in  the  mandatory  part  of  it. 
There  has  however  been  neglect  in  some  quarter  or  another, 
which  cannot  be  passed  over  without  blame ;  some  person, 
at  all  events,  should  have  compared  one  document  with 
another,  so  as  to  be  satisfied  that  the  return  gave  a  correct 
account  of  the  warrant;  and  the  Court  had  a  right  to  expett 
that  no  document  should   be  laid  before  it,  stating  that 
Watson  was  doomed  in  Canada  to  be  imprisoned  in  this 
country,  unless  some  one  was  prepared  to  pledge  his  re- 
sponsibility that  the  warrant  of  Sir  J.  Colhome  did  contain 
such  a  mandate.     As  to  the  materiality  of  the  warrant,  the 
Court,  on  Monday  last,  said  that  the  warrant  was  not  mate- 
rial to  justify  the  detention  of  the  prisoner,  and  we  do  not 
think  it  necessary  to  enter  into  any  argument  in  defenoe  of 
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a  judgment  deliberately  given  after  anxious  consideration^        1839. 
and  under  a  deep  sense  of  our  responsibility  to  the  country.      ^"^^v^^^ 
It  is  also  unnecessary  to  consider  what  further  proceedings  9. 

the  prisoners  may  be  entitled  to  take;  I  neither  assent  to  Batcheldor. 
nor  dissent  from  any  of  the  propositions  laid  down  on  the 
subject.  I  am  by  no  means  prepared  to  say,  if  Watson,  or 
any  of  these  men,  had  pledged  his  oath  that  any  part  of  these 
returns  was  not  true^  whether  he  could  make  it  the  foun- 
dation of  any  proceeding  to  punish  for  wilful  impropriety 
or  not,  or  whether  a  foundation  of  any  proceeding  to 
quash  the  returns  or  not.  I  am  not  prepared  to  say  that, 
if  the  falsehood  of  the  returns  were  made  in  any  degree  pro- 
bable before  us,  we  should  not  be  induced  to  afford  an 
opportunity  of  having  them  distinctly  proved,  and  I  think 
therefore  that  the  writ  of  habeas  corpus  should  not  have 
been  treated  as  if  it  were  a  weapon  altogether  powerless 
for  the  protection  of  the  subject,  or  as  if  the  judges  of  the 
land  had  been  guilty  of  some  fraud  and  collusion  in  putting 
that  forward  as  a  real  protection,  which  is  said  to  turn  out 
to  be  nothing  but  a  subject  of  undeserved  panegyric.  It 
appears  to  me  that,  even  if  the  remedy  had  failed  in  a  case 
of  this  peculiar  kind,  for  which  it  is  not  likely  that  we 
should  find  any  precedent,  still  the  provisions  made  by  the 
law  for  the  liberty  of  the  subject,  have  been  found  for  ages 
effectual  to  an  extent  never  known  in  any  other  country, 
through  the  medium  of  the  summary  right  to  the  writ  of 
habeas  corpus.  And  even  in  this  case,  where  there  is  be- 
fore us  a  statement,  to  which  I  for  one  give  entire  credence, 
of  legal  proceedings  which  authorize  Watson's  imprison- 
ment, I  am  not  prepared  to  say  that,  if  any  part  of  such 
proceedings  could  be  impeached  by  him  as  untrue,  there 
should  not  be  full  inquiry,  and  the  means  afforded  him  of 
making  the  truth  appear.  As  to  the  amendment,  it  clearly 
follows,  from  what  I  have  said,  that  it  is  fit  to  be  made,  not 
for  the  purpose  of  varying  the  nature  of  the  case,  because 
the  return  was,  in  my  opinion,  sufiicient  without  it,  but  on 
the  ground  on  which  we  granted  this  rule,  that  it  is  not  fit 
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1839.  and  decent  that  any  falsehood  should  appear  on  the  face  of 

rS^^^C^'^  ^Ije  records  of  the  Court. 
Tlie  Queen 

V. 

Batcueldor.  Littledale,  WiLLiAMS  and  Coleridge  Js.  concurred. 

Rule  discharged. 


JanuaryYsth.      DoE,  on  the  demise  of  Dolley,  r.  Ward  and  others. 

J^d'^'eiSn'^r*  Special  case  for  the  opinion  of  the  Court,  under  3  &  4 

estate  to  trua-  Will,  4,   c.  42.     The   case    stated    that    Thomas    Dolley, 

testator^""*  being  seised  in  fee  of  the  freehold  hereditaments,  and  pos- 

daughter,  for  sessed  of  the  leasehold  houses  and  other  personal  estate, 

take  the  rents  which  are  the  subjects  of  the  devise  and  bequest  set  forth, 

&c.,and  from  ^n  jhe  J2th  June,  1819,  made  his  will,  whereby,  after  dis- 
and  after  her  .  .  '  •''  , 

decease  the  posing  of  certain  freehold  and  leasehold  estates  in  favour 
Sven*  tTsucIT  ^^  '^^  eldest  son,  the  lessor  of  the  plaintiff  and  his  children, 
of  her  children  he  devised  as  follows: 

had  or  might         "  ^  8*^®  ^^  ^^^  ®^^^  Thomas  Challis  and  John  Brogden 

have;  if  a  son  all  those  my  five  freehold  houses  in  Harp  Court,  numbered 

or  sons,  at  his  •       ^      i    i  i  i  •     m     ■    tt  ^ 

ortheirngesof  &c.,  nme  freehold  houses  m  Black  Horse  Court,  numbered 

twentv-ihree,    ^^     ^^^         leasehold  house  No.  3,  Crane  Court,  Fleet 

andifadaugh-  ^      "^       ^ 

ter  or  daugh-    Street,  with  all  rights  and  appurtenances  8cc.,  also  ten  shares 

thdr  agoj^of^  '"  *'^®  Eagle  Insurance,  London,  to  hold  all  the  said  last- 

tweuty-one  mentioned  freehold    and   leasehold   premises,   and   Eagle 

as  tenants  in  Insurance  shares,  unto  the  said  Thomas  Challis  and  John 

common;  and  Brogden,  their  heirs,  executors,  administrators  and  assigns, 

in  case  of  the  j«  i  . 

death  of  any     accordmg  to  the  nature   thereof  respectively,  during  the 

child  or  chil-  natural  life  of  my  daughter  Sarah  Ward,  upon  trust  that 
dren  under  the  .  ... 

respective  they,  my  said  trustees,  or  the  survivor  of  them,  his  heirs, 

To  Ko  to^he^"^  executors  and  administrators,  do  pay,  or  permit  my  said 

survivors;  in 

case  his  daughter  should  have  only  one  child,  if  a  son,  that  should  live  to  the  age  of 
twenty-three,  and  if  a  daughter,  that  should  live  to  the  age  of  twenty>one,  the  whole 
to  such  child;  until  his  grand-children  should  attain  such  ages  as  aforesaid,  the  rents  to 
he  applied  for  their  maintenance  by  the  trustees;  in  case  such  grand-children  should 
all  die  under  age,  devise  over : — Held,  that  they  took  vested  interests,  and  that  there- 
fore the  devise  was  not  void  for  remoteness. 


HILARY  TERM,  II  VICT. 

daughter  Sarah  Ward,  from  the  quarter  day  next  after  my 
decease,  to  receive  and  take  the  rents,  issues,  interest  and 
annual  profits  thereof  respectively,  for  and  during  the  term 
of  her  natural  life,  to  and  for  her  own  sole  and  separate  use 
only,  independent  of  the  debts,  control  or  engagements  of 
her  present  or  any  future  husband,  if  my  estate  and  interest 
in  the  leasehold  part  so  long  continue.     And  I  declare  that 
her  receipts  alone  shall  only  be  good  discharges  for  such 
rents,  profits  and  interest,  she  my  said  daughter  keeping 
the  said  premises  in  good  repair,  and  the  buildings  insured 
from  loss  or  damage  by  fire,  and  likewise  paying  the  ground- 
rent  and  performing  all  the  covenants  in  the  leases  of  the 
leasehold  part.     And  from  and  after  the  decease  of  my  said 
daughter  Sarah  Ward,  I  give  the  said  last-mentioned  free- 
hold and  leasehold  premises  and  Eagle  shares  unlo  such 
of  her  children  as  she  tiow  has  or  may  have;  if  a  son  or  sons, 
at  his  or  their  age  or  ages  of  twenty ^hree  years,  and  if  a 
daughter  or  daughters,  at  her  or  their  age  or  ages  of  twenty^ 
one  years,  their  respective  heirs,  executors,  administrators 
and  assigns,  according  to  the  nature  thereof  as  tenants  in 
common ;  and  in  case  of  the  death  of  any  child  or  children 
of  her  my  said  daughter,  if  a  son  or  sons,  under  the  age 
of  twenty-three  years,  and  a  daughter  or  daughters  under 
the  age  of  twenty-one  years,  the  share  or  shares  of  each 
such  child,  son  or  daughter,  so  dying,  to  go  to  the  survivor 
of  such  child  and  children,  being  a  son  or  sons,  on  his  or 
their  attaining  the  said  age  of  twenty-three  years ;  and  if  a 
daughter  or  daughters,  on  their  attaining  the  age  of  twenty- 
one  years,  and  their  heirs,  executors,  administrators  and 
assigns,  in  equal  shares,  as  tenants  in  common ;  and  in  case 
my  said  last-named  daughter  has  only  one  child,  if  a  son, 
that  shall  live  to  the  age  of  twenty-three  years,  and  if  a 
daughter,  that  shall  live  to  the  age  of  twenty-one  years, 
I  give  all  the  said  last-mentioned  premises  and  Eagle  shares 
unto  such  only  child,  so  attaining  such  age,  his  or  her  heirs, 
executors,  administrators  and  assigns,  for  ever,  or  during 
my  estate  in  the  leasehold  part,  and  direct  that  the  rents. 
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issues^  interest  and  annual  produce,  shall,  until  my  said 
grand-children  attain  such  ages  as  aforesaid,  be  paid  and 
applied  for  and  towards  their  maintenance  and  education." 
And  in  case  all  the  children  of  his  said  daughter  should  die 
under  the  age,  then  he  gave  the  property  to  his  other  chil- 
dren for  their  lives,  with  similar  limitations  over  to  their 
children. 

The  will  contains  no  other  specific  devise  or  bequest, 
exclusively  applicable  to  the  said  hereditaments  and  pre- 
mises,  but  after  certain  devises  and  bequests  of  other  real 
and  personal  estate,  unto  or  in  favour  of  Ann  Dolky  and 
Elizabeth  Maria  Dolleyy  two  other  of  the  said  testator's 
daughters,  and  their  children  respectively,  it  contains  a 
clause  in  these  words,  **  And  in  case  of  the  death  of  all  my 
grand-children,  now  born  or  hereafter  to  be  bom,  if  a  son 
or  sons  under  the  age  of  twenty-three  years,  or  if  a  daugh- 
ter or  daughters  under  the  age  of  twenty-one  years,  without 
leaving  any  child  or  children  them  or  any  of  them  surviving, 
I  give  all  my  freehold  and  leasehold  estates,  and  other  pro- 
perty hereinbefore  by  me  given  in  trust  for  the  use  and 
benefit  of  my  said  five  children,  for  their  respective  lives, 
with  remainders  over  as  before  mentioned,  unto  and  equally 
amongst  all  the  children  of  my  sister  Ann  Grwiliinj  living  at 
my  decease,  their  respective  heirs,  executors,  administrators 
and  assigns,  according  to  the  nature  and  tenure  thereof,  as 
tenants  in  common. 

The  testator  died  in  March,  1821,  seised  and  possessed 
as  aforesaid,  without  having  revoked  or  altered  his  will, 
leaving,  him  surviving,  his  daughter  Sarah  Ward,  and  seven 
children  of  the  said  &  fVard,  the  eldest  being  seventeen 
years  of  age. 

The  lessor  of  the  plaintiff  is  the  only  son  and  heir  at  law 
of  the  testator.  From  the  testator's  death  until  her  death, 
S.  Ward  received  the  rents  of  the  premises. 

In  1830,  she  died,  leaving  all  her  children  her  surviving, 
the  eldest  being  twenty-six  years  of  age. 

From  her  death  to  the  present  time  the  houses  in  Harp 
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Court  and  Black  Horse  Court  have  been  claimed  on  behalf 
of  her  children,  and  the  rents  have  been  received  for  their 
benefit. 

The  question  for  the  opinion  of  the  Court  was,  whether 
they  or  the  heir  at  law  were  entitled  to  the  said  houses. 

Sir  W.  W.  Follett,  for  the  lessor  of  the  plaintiff  (a).  The 
point  submitted  to  the  Court  on  behalf  of  the  heir  at  law 
is,  that  the  devise  over,  after  the  death  of  S.  Ward,  to  her 
children,  **  if  a  son  or  sons,  at  his  or  their  ages  of  twenty- 
three  years,  and  if  a  daughter  or  daughters,  at  her  or  their 
ages  of  twenty-one  years,**  is  void  for  remoteness.  This 
will  depend  on  two  questions;  first,  whether  such  devise  is 
confined  to  such  of  her  children  as  may  be  living  at  testa- 
tor's death,  or  extends  to  all  the  children  of  S.  Ward,  who 
may  be  bom  at  any  time,  without  reference  to  the  period 
of  the  testator's  death;  and  secondly,  if  it  does  so  extend 
to  all  her  children,  whether  they  take  vested  interests  before 
attaining  the  specified  ages.  If  the  devise  is  to  all  the 
children,  whensoever  bom,  it  is  then  too  remote,  unless 
they  take  vested  interests  at  their  birth,  for  that  part  of  the 
devise  wUch  relates  to  the  sons  exceeds  the  legal  term  of 
limitation,  and  therefore  the  whole  devise  will  be  void. 
Baldwin  v.  Karver  (6)  shews  that  the  present  devise  com- 
prises all  the  children  of  S.  Ward.  {Kelly,  for  the  defend- 
ants, admitted  this.)  Secondly,  the  children  take  no  interest 
until  the  attainment  of  their  respective  ages.  It  will  be 
contended  on  the  other  side,  that  they  took  vested  interests 
at  their  birth,  but  subject  to  be  divested  on  their  dying 
under  the  ages  stipulated.  The  material  distinction  be- 
tween this  and  the  cases  which  may  be  cited  for  the  defend- 
ants is,  that  here  the  devise  is  not  to  individuals  by  name, 
but  to  a  class,  and  that  there  is  no  antecedent  gift  to  the 
children,  of  which  the  mere  enjoyment  is  to  be  postponed 
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until  they  reach  certain  ages,  but  the  gift  is  itself  limited  to 
them  at  those  ages.     The  age  is  coupled  with  the  gift 
Leake  v.  Robinson  {a)  is  exactly  in  point  for  the  plaintiff; 
there  the  gift  was  of  real  and  personal  estate,  as  here,  to 
trustees  upon  trust  to  apply  the  rents  and  dividends  to  the 
maintenance  of  IV,  R.  JR.  until  he  should  attain  twenty-five, 
then  to  permit  him  to  receive  the  same  during  his  life,  and 
after  his  death  to  apply  the  same  to  the  maintenance  of  all 
and  every  the  children  of  W.  R,  R.,  until  twenty-five  re- 
spectively,  then  upon  trust  to  assign  and  transfer  to  such 
children  so   attaining  twenty-five.      Sir  W,  Grant  M.  R. 
observes,  in  giving  judgment,  "  The  attainment  of  twenty- 
five  is  necessary  to  entitle  any  child  to  claim  a  transfer.     It 
is  not  the  enjoyment  that  is  postponed,  for  there  is  no  ante- 
cedent gift,  as  there  was  in  the  case  of  May  v.  Waod(b), 
of  which  the  enjoyment  could  be  postponed.     The  direc- 
tion to  pay  is  the  gift,  and  that  gift  is  only  to  attach  to 
children  that  shall  attain  twenty-five."     This  authority  has 
been  followed  in  Bull  v.  Pritchard  (c),  where  there  was  a 
bequest  of  leaseholds,  **  to  all  and  every  the  child  and  chil- 
dren of  my  said  daughter,  lawfully  begotten,  or  to  be  be- 
gotten, who  shall  live  to  attain  the  age  of  twenty-three 
years"  &c.,  and  in  Vawdry  v.  Geddes{d).     In  Doe  d.  Hunt 
V.  Moore  (e),  under  a  devise  of  real  estate  to  J.  M.,  when  he 
attains  the  age  of  twenty-one,  but  in  case  he  should  die 
before  he  attains  that  age,  then  to  remain  over,  the  devisee 
was  held  to  take  an  immediate  vested  interest,  liable  to  be 
divested  upon  his  dying  under  twenty-one.     But  there  the 
age  was  not  coupled  with  the  gift  itself,  but  served  only  to 
mark  the  time  of  enjoyment.     And  neither  in  that  case  nor 
ill  Bro/nfield  \.  Craivder{f),  in  which  Borastons  csise{g) 
was  cited,  nor  in  Doe  d.  Roake  v.  Nowell{h),  was  there  any 
question  as  to  the  validity  of  the  devise,  on  the  ground  of 
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remoteness;  the  devise  was  at  all  events  good,  and  the  only 
question  was>  whether  it  could  take  effect  before  the  devisee 
attained  twenty-one,  and  it  was  not  likely  that  the  testator 
intended  an  intestacy  in  the  interim.  Farmer  v.  Francisco) 
is  also  distinguishable,  for  in  that  case  the  devise  was  of  re- 
sidue, in  which  case  any  intention  to  benefit  the  heir  at  law 
is  excluded,  and  in  case  of  any  of  the  children  dying  under 
the  age  limited,  there  was  no  gift  over  among  the  surviving 
children. 
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Kel/y,  contra.  The  distinction  set  up  between  cases 
where  the  question  was,  whether  the  devise  was  too  remote, 
and  cases  where  the  question  was,  whether  the  estate  was 
vested  or  contingent,  is  merely  verbal.  The  question,  in 
all  of  them,  was  substantially,  whether  the  estate  was  vested 
or  not,  and  that  was  the  only  question,  for  if  it  was  vested, 
no  question  could  have  arisen  as  to  the  validity  of  the  de- 
vise, en  the  score  of  remoteness.  In  Doe  d.  Hunt  v. 
Moore  {b),  the  words  of  the  devise  were  nearly  the  same  as 
in  the  present  case.  Whether  the  interest  taken  by  these 
children  is  vested  must  depend  on  the  intention  of  the  tes- 
tator, to  be  collected  according  to  certain  rules  of  law,  from 
the  language  he  has  used.  It  can  hardly  be  supposed 
that  he  intended  his  heir,  for  whom  he  has  amply  provided, 
should  take  the  property  in  dispute.  The  inclination  of  the 
Courts  has  always  been,  in  cases  of  doubt,  to  hold  interests 
to  be  vested  ;  Duffield  v.  Duffield  (c).  In  Edwards  v.  Ham- 
mond  {d)  a  copyholder  in  borough  English  surrendered  to  his 
eldest  son  and  his  heirs,  if  he  lived  to  the  age  of  twenty-one, 
provided,  and  upon  condition,  that  if  he  died  before  twenty- 
one,  that  then  it  should  remain  over.  These  words,  strong 
as  they  are,  were  held  not  to  constitute  a  condition  prece- 
dent, but  a  present  devise,  defeasible  by  his  not  attaining 
such  age.     The  present  devise  is  to  take  effect  at  certain 
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ages  of  the  devisees.  Id  Borasiotis  case  (a)  it  was  ^  when" 
IL  should  come  to  his  age  of  twenty-one ;  and  in  Farmtr 
V.  Francis  {b\  it  was  *^  when  and  as  '*  they  shall  respectively 
attain,  &c.  The  terms  are  very  similar  to  those  of  the  pre- 
sent devise.  In  Bromfield  v.  Crowder^c),  which  was  af- 
firmed on  error  in  the  House  of  Lords,  the  terms  of  the 
devise  were,  '^  if'*  C,  should  live  to  attain  twenty-one,  but 
in  case  he  should  die  before  that  age,  then  to  another;  yet 
even  there  the  estate  was  held  to  be  vested.  Here,  there  is 
an  express  gift  to  the  children  ^^  from  and  after  the  decease*^ 
of  the  tenant  for  life.  In  Doe  d.  Roake  v.  Nowell(d)j  which 
was  decided  on  the  authority  of  the  case  last  cited,  and 
was  affirmed  on  error  in  the  House  of  Lords  (e),  the  devise 
was  almost  identical  with  the  present.  The  testatrix  gave 
certain  freeholds  to  her  nephew,  and,  on  his  decease,  to  and 
amongst  his  children  lawfully  begotten,  equally  at  the  age 
of  twenty-one,  but  if  only  one  child  should  live  to  attain 
such  age,  to  such  child  at  the  age  of  twenty-one.  The 
children  were  ther»  held  to  take  a  vested  remainder,  not- 
withstanding the  circumstance,  now  relied  upon  for  the  first 
time  as  material,  that  the  devise  was  to  them  as  a  class, 
and  not  as  individuals.  Warter  v.  Hutchinson  (f)  is  another 
authority  for  the  defendants ;  indeed  no  common  law  au- 
thority has  been  cited  against  them.  Bull  v.  Priichard(g) 
was  decided  by  Lord  Gifford  M.  R.  very  shortly  after  his 
elevation  to  the  bench,  and  has  not  given  satisfaction  to  the 
profession;  the  devise  applied  to  personalty  only,  as  to  the 
vesting  of  which  a  different  rule  prevails ;  and  Farmer  v. 
Francis  (A)  was  the  only  authority  brought  before  the  Court 
to  support  the  vesting  of  the  bequest.  Snow  v.  Poulden(i}, 
and  Bland  v.  Williams  (k),  are  strongly  in  favour  of  the  de- 


(a)  3  Rep.  19  a. 
(6)  2  Bing.  131. 
(c)  iNew  Rep.  313. 
Id)  1  Mau.  &  S.  327. 
(c)  Randoll  v.  Doe  cl.  RoakCf 
5  Dow,  202. 


(/)  1  B.  &C.721;  S.C.3D. 
&  R.  58. 

(g)  1  Russ.  213. 
(h)  2  Bing.  151. 
(i)  1  Keen,  186. 
(fc)  3M>1.&K.411. 
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feniiants.  In  the  latter  case  the  testator  bequeathed  the 
residue  of  his  estate  to  trustees  to  pay  an  annuity  to  his 
daughter  for  life,  and  from  and  after  her  decease  to  receive 
the  rents  of  all  his  estates,  and  apply  the  same  towards  the 
maintenance  of  all  and  every  the  child  or  children  of  his 
daughter  until  they  should  attain  twenty-one,  and  when  and 
as  they  should  attain  that  age,  to  transfer  and  convey  the 
unapplied  residue  equally  amongst  them.  There  also  the 
devise  was  to  a  class,  and  not  to  individuals :  there  was 
also,  in  case  of  any  of  the  children  dying  under  age,  a  dis- 
tribution over  among  the  survivors,  which  disposes  of  ano- 
ther distinction  now  set  up  for  the  plaintiff,  and  the  only 
three  cases  cited  for  him  were  cited  there  also.  The  ques- 
tion was  there,  as  here,  whether  the  interests  limited  to 
the  children  did  not  fail  for  remoteness ;  and  it  was  held 
that  they  did  not,  because  they  were  vested.  Murray  v. 
Addenbrook{a)  and  Phipps  v.  Williams {b)  are  also  autho- 
rities for  the  defendants.  In  the  latter  case  there  were 
two  devises,  the  one  to  ji.,  when  and  so  soon  as  he  should 
attain  his  age  of  twenty-one,  and  the  other  to  B.  when  he 
should  attain  the  age  of  twenty-four,  on  his  giving  the 
trustees  security  for  certain  annuities  given  by  the  testator, 
and  executing  certain  deeds.  It  was  held  by  the  Vice 
Chancellor  that  A.  took  a  vested  interest,  but  that  B,*s 
interest  was  altogether  contingent  on  his  attaining  twenty- 
four,  and  doing  the  act  required.  The  House  of  Lords (c) 
took  a  different  view  as  to  the  latter  devise,  and  held  that 
the  words  respecting  his  executing  assurances  did  not  con- 
stitute a  condition  precedent. 
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Sir  W,  W.  Follett,  in  reply.  The  children  had  no  power 
of  disposing  of  or  transmitting  the  property  independently 
of  their  attaining  the  particular  ages,  and  therefore  had  no 
vested  interest,  so  as  to  be  entitled  to  the  enjoyment  of  the 
estate  on  the  death  of  the  tenant  for  life.      Before  the  par- 


(a)  4  Riiss.  407. 
(6;  5  Sim.  44. 


(r)  Ackers  v.  Phipp$y  3  CI.  & 
Fin.  663, 
QQ2 
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1839.  ticular  ages  they  could  have  do  right  to  possession,  all  con- 
trol is  withdrawn  from  them,  for  the  trustees  are  directed  to 
apply  the  rents ;  maintenance  is  not  equivalent  to  interest 
for  the  purpose  of  vesting  a  legacy ;  Puisford  v.  HuiiieHo) ; 
the  children  therefore  could  not  maintain  ejectment,  as  iu 
Edwards  v.  Hammond {b).  In  Borastotis  case  (c)  there  was 
no  devise  over.  The  distinction  between  devises  to  classes 
and  individuals  is  not  now  taken  for  the  first  time  ;  it  was 
relied  upon  in  Farmer  v.  Francis(d)y  but  in  that  case  there 
was  DO  devise  over,  so  that  in  case  of  the  devisee's  dyiog 
under  age,  his  interest  was  transmissible.  In  Murray  v. 
Addeubrook  (e)  and  Bland  v.  Williams  (f),  the  judgment 
proceeded  on  this — that  there  was  a  devise  over  in  the 
event  of  the  devisee's  dying  under  age  without  issue ;  which 
circumstance  of  course  shewed  the  testator's  view  to  be 
that  he  had  given  them  a  vested  interest.  {^Falteson  J. 
Id  Bland  s.  Williams  {/),  the  Master  of  the  Rolls  says 
that  is  the  key  to  all  the  cases  except  Bull  v.Prilchard{g); 
but  it  will  not  apply  to  Doe  d.  Roake  v.  Nowell  {fi)S\  But 
in  that  case,  on  the  death  of  any  of  the  children,  there  was 
no  gift  over  among  the  survivors. 

Cur,  adv,  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court : — The  question  arose  on  a  devise,  (his  lordsliip 
then  stated  the  terms  of  the  devise,)  and  was,  whether  the 
vesting  of  these  estates  was  not  postponed  till  the  devisees 
should  attain  twenty-three,  in  which  case  the  devise  was 
too  remote,  and  the  plaintiff  would  be  entitled  to  recover 
as  heir  at  law.  Defendant  relied  on  the  doctrine  of  Boras- 
ton*s  case  (c),  which  has  been  recognized  in  so  many  others, 
among  which  it  is  not  improper  to  specify  Edwards  v.  Ham- 
mond (6),    Doe  V.  Moore  (i),     Bromfield  v.  Crowder  (A), 

(fl)  3  Bro.  C.  C.  416.  (/)  3  Myl  &  K.  411. 

(^  3  Lev.  132.  (g)  1  Russ.  213. 

(f)  3  Rep.  19  a.  {h)  1  Mau.  &  S.  327. 

{d)  2  Bing.  155.  (i)  14  East,  601. 

(0  4  Russ.  407.  (A)  1  New  Rep.  313. 
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aflSrmed  in  the  House  of  Lords,  and  Farmer  v,  Francis  (a): 
the  plaintiff  mainly  relied  on  Leake  v.  Robinson  (ft),  Bull  v. 
Pritckard{c),  bawdry  v.  Geddes(d).     But  Leake  v.  Robin- 
son was  decided  by  Sir  W,  Grants  and  Vawdry  v.  Geddes, 
by  Sir  «/.  Leach,  on  the  peculiarity  that  those  devises  con- 
tained no  direct  gift  to  the  class  intended  to  be  benefited, 
but  only  a  direction  to  trustees  to  pay  after  the  happening 
of  the  event.     Leake  v.  Robinson  (6),  indeed,  admits  of  ano- 
ther distinction,  for  the  class  is  there  described  under  the 
appellation  of  such  of  the  children  as  shall  attain  twenty- 
five;  and  similar  language,  in  both  respects,  is  employed  in 
Bulls,  Pritckard{c),  which  was  decided  in  the  early  time 
of  Lord  Gifford,  as  Master  of  the   Rolls,  and  is  said  to 
have   failed   to  give  satisfaction.     If  that  is  so,  no  more 
striking  proof  can  be  given,  how  strong  is  the  disposition 
to  control  the  sense  of  words  by  which  conditions  prece- 
dent to  the  vesting  of  estates  would   seem  to  be  indisput- 
ably created.     For,  if  a  devise  to  such  as  may  attain  twenty- 
four,  or  to  the  children  of  A.  who  shall  attain  twenty-four, 
will  vest  an  interest  in  those  who  never  attain  the  age  de- 
scribed, the  description  given  by  the  testator  of  the  objects 
of  his  bounty  is  actually  varied  by  the  Court.     Perhaps 
even  this  went  no  farther  than  the  application  of  the  same 
principle  to  the  case  of  a  devise,  *'ifhe  shall  attain  twenty- 
four,"  which  undoubtedly  was  a  large  step  beyond  a  devise 
when  be  shall  attain  twenty-four.     If  the  cases  ran  upon  any 
construction  of  the  will,  we  might  be  required  to  state  our 
reasons  for  thinking  that  "  at  the  age"  no  more  created  a 
condition  precedent,  than  the  phrases  employed  in  former 
cases.     But  we  are  relieved  from  the  necessity  of  doing  so 
by  an  express  decision  on  this  very  point,  in  Doe  d.  Roake 
V.  Nowell{e),  and  Randollv,  Doe,  in  the  House  of  Lords  (/*), 
which  arose  on  the  same   will.     An  attempt  was  made  to 
distinguish  those  cases  from  the  present,  because  in  them. 
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the  devise  being  to  the  children  at  their  age  of  twenty-onci 
no  question  of  invalidity  on  the  ground  of  remoteness  arose 
— but  the  tirne^  when  under  such  a  devise  the  estate  is 
vested,  is  wholly  beside  the  question  of  remoteness.  Nei- 
ther does  the  express  devise  over  to  the  other  children  in 
the  event  of  one  dying  under  twenty-three,  which  was  want- 
ing in  Doe  v.  Lowell  {a)^  make  such  a  distinction  as  to 
escape  from  the  authority  of  that  case.  A  further  distinc- 
tion was  attempted  to  be  made  between  a  devise  to  an 
individual  and  to  a  class,  but  we  do  not  think  that  dis- 
tinction tenable,  in  the  absence  of  authority ;  and  even  if  it 
were,  the  case  of  Doe  v.  Nowell  is  an  answer,  for  that  was 
a  case  of  a  class.  Upon  the  whole,  we  are  of  opinion  that 
the  children  took  vested  estates  in  remainder  immediately 
on  the  death  of  the  testator,  and  that  the  plaintiff  was  not 
entitled  to  recover. 

Judgment  for  the  defendants. 

{a)  1  Mau.  &  S.  327. 


Friday, 
January  \8lh. 

A  perpetual 
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without  the 
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ordinary. 


Doe  d.  Richardson  v.  Thomas  and  another. 

Ejectment  for  lands  in  Pembrokeshire.  At  the 
assizes  for  that  county  a  verdict  had  been  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case. 

The  parish  of  Little  Newcastle,  in  the  county  of  Pem- 
broke, is  a  perpetual  curacy,  situate  in  the  diocese  of  St 
David's,  and  subject  to  the  visitation  and  jurisdiction  of 
the  bishop  of  that  see. 

An  indenture  of  bargain  and  sale,  dated  September  24, 
1791,  was  then  set  out  between  William  Summen  of  the 
first,  the  governors  of  Queen  Annc*3  Bounty  of  the  second, 
and  the  Rev.  J,  Rees,  curate  of  the  curacy  of  Little  New- 
castle, of  the  third  part ;  by  which,  after  reciting  that  the 
governors  had  agreed  to  augment  the  said  curacy  a  third 
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time  with  the  sum  of  200/.,  and  had  ordered  the  same  to  be 
laid  out  in  the  purchase  of  lands,  and  that  the  premises 
after  described  had  been  found  and  approved  of  by  them 
to  be  purchased  for  the  further  perpetual  augmentation  of 
the  curacy  of  Little  Newcastle,  it  was  witnessed^  that  in 
consideration  of  ^00/.  paid  to  him  by  the  said  governors, 
William  Summers^  with  their  approbation  and  direction, 
did  granty  bargain^  sell,  and  confirm  unto  the  said  J,  Rees 
and  his  successors,  curates  of  the  curacy  of  Little  New- 
castle, all  those  premises  (which  were  set  out),  habendum 
to  the  said  J.  Rees  and  his  successors,  curates  of  the  said 
curacy;  and  the  said  governors  did  allot  and  apply  to  the 
church  or  chapel  of  Little  Newcastle  all  the  said  premises, 
and  did  thereby  declare  that  the  same  should  for  ever  there- 
after be  annexed  to  the  said  church  or  chapel  of  Little 
Newcastle,  and  should  be  from  thenceforth  held  and  en- 
joyed, and  go  in  succession  with  such  church  or  chapel  for 
ever. 

The  ejectment  was  brought  for  the  premises  conveyed 
by  Summers  to  Rees.  In  1800,  James  Rees  being  still  the 
curate,  and  his  brother  J.  R,  Stokes  being  the  patron  and 
impropriator  of  the  same  curacy,  a  lease  was  granted  by 
Rees,  which  was  confirmed  and  ratified  by  Stokes,  to  one 
David  Evan,  of  the  above  lands,  to  hold  for  three  lives, 
yielding  and  paying  the  yearly  rent  of  9/*  9s.  to  the  said 
James  Rees  during  his  incumbency,  and  after,  unto  the  said 
J.  R.  Stokes,  his  heirs  or  assigns,  or  unto  the  person  or 
persons  who  for  the  time  being  should  be  entitled  thereto. 
The  lands  included  in  the  lease  were  lands  which  had  been 
most  commonly  let  to  farm,  and  occupied  by  the  farmers 
thereof,  by  the  space  of  twenty  years  next  before  such  lease 
was  made  thereof,  and  the  yearly  rent  so  reserved  upon  the 
lease  was  as  much  yearly  rent  or  sum  as  had  been  most 
accustomably  yielded  or  paid  for  the  same,  within  twenty 
years  next  before  the  lease  was  made  thereof.  James  Rees 
died  September's,  1835,  and  from  the  date  and  execution 
of  the  lease  up  to  his  death  continued  the  curate  of  the 
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18S9.  perpetual  curacy  of  Little  Newcastle,  and  as  such  cuiate 

^^^^^^^  was,  up  to  and   at  his  death,  in  the  receipt  of  the  rent 

d,  reserved.     After  his  death,  on  September  29,   1835,  the 

Richardson  igggor  of  the  plaintiff  was  presented  to  the  said  curacy,  and 

Thomas  on  the  13th  October,   183.5,  was  duly   instituted   and  in- 

an    anot  er.  ^^.^g^j  j^j^^  ll,g  same,  and  has  since  continued  to  be  the 

perpetual  curate.  One  of  the  persons  for  whose  life  the 
lease  was  granted  is  still  living.  David  Evan  died  in  18S9> 
having  made  his  will,  and  given  the  lease  to  his  wife  Martha^ 
who  hath  since  married  one  of  the  defendants. 

The  question  for  the  opinion  of  the  Court  was,  whether 
James  Rees  and  John  R.  Stokes,  or  either  of  them,  had 
any  power  to  grant  the  said  lease  for  the  term  of  lives 
therein  stated,  without  the  confirmation  of  the  ordinary  of 
the  diocese. 

E.  V.  Williams,  for  the  lessor  of  the  plaintiff.  The 
question  is,  whether  a  perpetual  curate,  whose  benefice 
has  been  augmented  by  certain  lands  under  Queen  Anne's 
Bounty  Acts,  can  let  those  lands  for  three  lives,  without 
the  consent  of  the  ordinary.  For  the  lessor  of  the  plaintiff 
it  is  contended,  that  the  present  lease  was  void  for  want  of 
such  consent.  The  origin  and  character  of  perpetual 
curates  is  described  in  Burns  Ecc.  Law,  55,  (Curate), 
citing  G165.  819'  Formerly  a  perpetual  curate  could  not 
have  any  endowment,  but  only  a  stipend.  But  by  1  Geo.  I, 
St.  2f  c.  4,  all  churches  &c.,  which  should  be  at  any  time 
thereafter  augmented  by  the  governors  of  Queen  Anne's 
Bounty,  are  declared  to  be  perpetual  cures,  and  the  mini- 
sters nominated  thereto,  and  their  successors,  are  made 
bodies  corporate,  and  enabled  to  take  in  perpetuity  any 
lands  granted  to  them  by  the  governors;  and  sectional 
contains  a  further  provision  for  the  same  purpose.  The 
defendants  will  contend  that  this  statute  gives  a  perpetual 
curate  a  fee-simple,  in  right  of  his  church,  in  the  lands 
granted,  so  as  to  bring  him  within  the  enabling  clause  of 
32  Hen.  8,  c.  28,  s.  I,  which  empowers  persons  having  a 
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fee-simple  in  right  of  their  churches  to  make  good  and 
effectual  leases,  as  if  they  had  a  perfect  and  pure  estate  of 
fec'simple  to  their  own  only  uses ;  and  that  a  perpetual 
curate  is  not  within  the  proviso  of  the  4th  section,  which 
restrains  a  *'  parson  or  vicar"  from  making  any  lease  in  any 
other  manner  than  he  might  have  done  before  the  passing 
of  that  act,  because  such  curate  is  not  either  **  parson  or 
vicar."  But  a  perpetual  curate,  after  the  augmentation  of 
his  curacy,  is  in  the  same  situation  with  a  parson  or  vicar 
at  common  law,  who  have  no  fee-simple  in  right  of  their 
churches;  Litt.  ss.  644,645,  646,  and  648,  where  the  fee 
is  said  to  be  in  abeyance.  Whether  it  be  so,  or  remain,  as 
put  by  Coleridge,  2  B1.  Com.  c.  7,  in  the  grantors,  the 
perpetual  curate  certainly  has  it  not.  The  enabling  part 
of  the  Stat.  Hen,  8,  seems  to  have  been  intended  to  apply 
to  bishops,  deans,  and  others  who  have  the  fee-simple,  and 
may  maintain  a  writ  of  right;  Co.  Litt.  300  h;  and  sect.  4  is 
added  ex  abundanti  cautel^,  and  by  way  of  proviso  rather 
than  exception.  It  was  held,  indeed,  in  Acton  v.  Pitcher  (a), 
JBisco  V.  Holte  (b),  and  fVatkinson  v.  Man  (c),  that  preben- 
daries were  within  the  equity  of  the  enabling  statute;  but 
ID  tBose  cases  it  was  assumed  that  prebendaries  were  seised 
in  fee  in  right  of  their  church,  so  that  the  authority  of  the 
passages  in  Littleton  was  not  discussed.  But  perpetual 
curates  cannot  be  within  the  equity  of  the  statute,  for  at 
the  time  of  its  passing  such  curates  had  no  lands  to  lease; 
and  the  words  of  a  statute  should  be  construed  with  refe« 
rence  to  the  subject  or  occasion  on  which  they  are  used, 
and  the  object  intended  to  be  attained :  per  Abbott  C.  J., 
in  Rex  v.  Hall  (d).  If  perpetual  curates  had  been  in  the 
contemplation  of  the  statute,  there  is  no  reason  why  the 
enabling  power  should  have  extended  to  them.  Assuming, 
however,  that  they  are  within  it,  they  are  also  within  the 
proviso,  which  restrains  parsons  and  vicars  from  exercising 
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(6)  1  Lev.  112. 
(f)  Cro.  Elii.  350;  1  Lev.  112, 
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any  new  powers  of  leasing,  for  a  parson  is  nothing  more 
than  persona  ecclesite;  Co.  Lit.  300;  Flela,  Mb.  2,  c.  IQ* 
In  Jenkinson  v.  Thomas  (a),  a  perpetual  curate  was  held  not 
to  answer  the  description  of  a  parson  or  vicar^  so  as  to  be 
liable  for  the  penalties  imposed  on  non-residence  bj  21 
Hen.  8,  c.  Id;  but  the  Court  in  that  decision  proceeded 
on  the  principles  of  the  strict  construction  applicabia  to  a 
penal  statute. 

Lastly^  to  make  the  present  lease  valid,  under  32  Hen.  8, 
c.  28,  s.  2,  the  rent  reserved  must  be  such  as  has  been 
accustomably  paid  for  the  lands  within  twenty  years  next 
before  such  lease.  Now  these  lands  had  not  been  in  the 
possession  of  the  incumbent  more  than  nine  years,  so  that 
the  condition  of  the  statute  as  to  the  letting  of  church 
lands  could  not  have  been  complied  with:  \Bac.  Abr.  712, 
Leases9(E),rule6;  Doe  A.  Tennyson  v.  Lord  Yarborough{b). 


Chilton,  contri.  The  special  case  itself  Was  ilieant  to 
exclude  the  point  last  raised,  for  it  is  stated  that  the  lands 
were  let  at  the  rents  accustomably  taken  for  twenty  years 
before  the  lease.  The  grantor  had  the  fee-simple  of  the 
lands,  and  he  has  granted  all  his  estate  to  the  perpetual 
curate  and  his  successors,  who  are,  by  1  Geo.  1,  made  a 
body  corporate.  The  curate  therefore  had  the  fee,  and  if 
he  had  it  not  in  right  of  his  church,  in  what  other  right  did 
he  hold  ?  Having  a  fee  in  right  of  his  church,  be  was 
within  the  enabling  clause  of  the  statute,  and  being  neither 
parson  nor  vicar  he  is  not  within  the  proviso,  and  for  the 
latter  position  Jenkinson  v.  Thomas  {a)  is  a  direct  autboritj; 
the  enabling  part  of  the  statute  should  be  construed  libe- 
rally, and  the  disabling  part  strictly. 

£.  P*.  Williams  replied. 


Lord  Denman  C.  J. — The  question  is,  whether  lands, 
granted  to  a  perpetual  curate  and  his  successors,  by  the 

(«)  4  T.  R.  665.  (6)  1  Bing.  24. 
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governors  of  Queen  Anne^s  Boanty,  can  be  leased  by  bim         1839. 
witbout  the  consent  of  the  ordinary.     On  the  part  of  the      ^-^^-^^ 
defendants,  it  is  contended  that  he  is  within  the  enabling  d. 

section  of  32  Hen.  8,  as  being  a  person  who  is  seised  in  R^chaudsoii 
fee  in  right  of  his  church.  I  doubt  whether  he  has  a  fee  Thomas 
at  all,  but,  if  he  has,  he  appears  rather  to  hold  by  virtue  ^"^  another. 
of  a  donation  under  statute  than  in  right  of  his  church. 
But,  assuming  that  he  is  within  the  enabling  section,  is  he 
not  also  within  the  proviso  of  the  4th  section,  as  a  parson 
or  vicar  i  It  is  admitted  that  a  perpetual  curate,  having 
land,  could  not  have  been  in  the  contemplation  of  the  legis- 
latare  in  framing  either  the  first  aection  or  the  fourth.  He 
certainly  is  not  in  terms  within  the  latter  clause,  but  I  think 
that  he  may  fairly  be  considered  to  fall  within  its  provision, 
in  furtherance  of  the  objects  intended  by  the  legislature. 
He  is  a  kind  of  vicar;  he  is  not  in  possession  of  the  great 
tithes,  but  is  a  subordinate  person  serving  the  church. 
Jeukitisonv.  Thomas{a)  is  against  this  opinion;  but  that 
was  the  case  of  a  penal  action,  in  which  the  statute  was 
construed  strictly.  The  present  case,  on  the  other  hand, 
involves  a  matter  of  duty  and  policy  relative  to  the  dispo- 
sition of  property,  and  fairly  admits  the  application  of  a 
more  liberal  principle  of  construction.  If  the  statute  does 
not  apply  to  a  perpetual  curate  at  all,  he  remains  with  no 
greater  powers  than  he  had  at  common  law,  and  the  present 
lease  is  void  for  want  of  the  consent  of  the  ordinary. 

LiTTLEDALE  J. — Little  Newcastle  is  called  a  parish  in 
the  beginning  of  the  case,  but  afterwards  in  the  documents 
there  referred  to  it  is  called  a  curacy.  The  lessor  then 
appears  to  have  been  a  mere  curate.  Was  he  therefore 
within  the  enabling  clause  of  32  Hen.  8,  c.  28  ?  Had  he  a 
fee-simple  in  right  of  his  church  i  If  not,  there  is  an  end 
of  the  case.  Whether  a  parson  has  an  inheritance  in  fee- 
simple,  or  something  in  the  nature  of  such  a  fee,  is  imma- 
terial.    A  bishop,  who  is  said  to  have  the  fee,  can  no  more 

(a)  4  T.  R.  665. 
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sell  the  lands  belonging  to  his  see  than  a  parson  can  the 
lands  of  his  benefice.  If  a  perpetual  curate  has  a  fee,  I  do 
not  think  he  holds  it  in  right  of  his  church.  But  assuming 
that  he  does  hold  in  that  capacity,  so  as  to  be  within  the 
first  section  of  the  act,  is  he  not  also  within  the  fourth  sec- 
tion ?  He  is  certainly  not  a  vicar  by  name,  but  what  else 
is  he  in  effect  ?  He  cannot  be  more  than  a  vicar,  and  is 
substituted  for  a  parson ;  I  am  therefore  of  opinion  that  he 
is  either  not  within  the  equity  of  the  first  section,  or  that,  if 
he  is,  he  is  within  the  equity  of  the  fourth  section  also. 


Williams  J. — I  think  a  perpetual  curate  is  not  within 
the  enabling  clause  of  32  Hen,  8,  for,  until  the  subsequent 
statute  of  Geo.  1,  which  has  been  relied  upon  for  the  de- 
fendants, he  was  a  mere  stipendiary,  and  not  a  corporation 
sole.  Supposing  that  by  the  latter  statute  he  had  an  estate 
in  fee  in  right  of  his  church  (which  is  a  great  concession  in 
argument,  as  there  must  also  be  an  impropriator),  the  ques- 
tion arises  whether  he  is  within  the  restraining  proviso  of 
the  former  statute.  The  duties  of  vicars  and  curates  are  not 
dissimilar,  nor  was  their  origin,  for  formerly  a  vicar  was  a 
mere  stipendiary,  and,  whether  with  reference  to  these 
points  or  to  the  objects  of  the  legislature,  I  think  that  we 
are  justified  in  considering  a  perpetual  curate  to  answer 
the  description  of  vicar,  for  the  present  purpose,  though  in 
a  penal  case  there  prevailed  a  different  construction. 

Coleridge  J. — The  course  of  the  present  argument 
renders  it  not  improbable  that  the  same  conclusion  on  the 
present  question  may  be  arrived  at  by  different  persons 
from  different  premises.  I  quite  agree  with  the  rest  of  the 
Court  in  their  judgment,  but  my  judgment  ttirns  principally 
upon  this,  that  a  perpetual  curate  is  not  within  the  enabling 
clause  of  32  Hen.  8.  At  the  time  of  the  passing  of  that 
act  he  had  no  interest  which  could  bring  him  within  its 
operation;  and  so  his  condition  remained  until  the  passing 
of  1  Geo.  1,  and  so  it  remains  now,  where  his  curacy  has 
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not  been  augmented.  In  order  to  be  brought  within  the 
enabling  clause  of  the  earlier  statute,  he  must  not  only  have 
an  estate  in  fee,  but  in  right  of  his  church.  Whether  he  has 
a  fee  depends  upon  a  difficult  question,  namely,  what  is  the 
nature  of  a  parson's  estate  in  his  benefice — aquestiou  which 
it  is  not  necessary  for  me  to  decide,  for  I  am  of  opinion 
that,  whatever  estate  the  perpetual  curate  has,  he  has  it  not 
in  right  of  his  church.  The  statute  of  Geo,  1  has  extended 
his  interest,  but  has  not  altered  its  nature;  so  that,  if  he 
had  no  interest  in  right  of  his  church  before  that  act,  he 
has  none  now.  There  is  of  course  still  a  rector  impropri- 
ate in  Little  Newcastle.  The  history  of  perpetual  curates 
shews  that  they  had  no  rights  in  the  church,  but  merely 
performed  ministerial  duties  for  the  monks.  Having  this 
opinion,  I  need  not  consider  the  effect  of  the  fourth  section 
of  .32  Hen.  8,  but  I  quite  agree  with  the  rest  of  the  Court, 
that  a  perpetual  curate  can  only  be  brought  within  the  first 
section,  as  a  kind  of  vicar,  which  would  equally  bring  him 
within  the  latter  section.  The  authority  of  Jeukinson  v. 
Thomas  {a)  has  been  sufficiently  distinguished. 
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Judgment  for  the  plaintiff. 


(o)  4  T.  R.  665. 
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VACATION  SITTINGS  IN  BANC, 


AFTER  HILARY  TERM,  (a) 


F^l^U  The  QCEEN  V.  Bosh. 

Whereaponsh  (Jjj  ^^  appeal  against  a  rate  for  the  repair  of  highways  in 

was  divided  rr  ©  r  v>        j 

into  eight  the  borough  of  Bradford,  the  Wiltshire  quarter  sessions 
of  wh^ii^  be-  confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on 
fore  the  new     a  Case  in  substance  as  follows: 

Hichwav  yVct 

(5&6  Will,  Ay       Bradford  is  a  parish  consisting  of  eight  several  tithings. 

c.  50),  main-    There  are  not  overseers  for  each  of  the  several  tithings.  nor 

tamed  its  own  .     .  ... 

highways  sepa-  do  the  tithings  separately  maintain  their  own  poor,  but  there 

rately,  and        ^^^  f^^j.  overseers   annually  appointed  from  some  of  the 

after  the  pass-  ^  .  . 

ing  of  that  act  tithings  for  the  whole  parish,  and  there  is  one  entire  rate  on 

^^hincs  elect-    ^^'  *®  tithings  for  the  general  maintenance  of  the  poor  of 

ed  one  or  more  the  whole  parish.  It  has  been  the  general  custom  in  the 
persons  as  sur-         .  ,  .  r   i     i  •  i  r  i     •  •  • 

veyors,  who      parish  to  appoint  surveyors  of  the  highways  for  each  tithmg 

h  "^"Un^r*  ^^  ^^^  parish  separately,  and  to  raise  a  rate  in  each  separate 

parish,  but  tithing  for  the  repairs  of  the  highways  within  the  tithing, 

t^hinra  seoa-  ^'^*^^  ^^^  h^tn  applied  to  the  repairs  of  the  roads  within 

rately  as  be-  the  tithing  in  which  the  rate  is  raised,  and  there  has  been 

fore  the  act  * 

Held  that  the  ^^  general  rate  for  the  repairs  of  the  highways  in  the  whole 

parish  at  large  parish  conjointly. 

had  no  power  .  -  .     .  /.        i 

to  form  a  board       i  be  practice  of  appointing  separate  surveyors  of  each 

under  sect.  18,  distinct  tithing  in  the  parish,  and  of  separately  ratine  the 

and  that  the       .   ,       .  f  ^        .  ,  A  '  .  . 

rate  made  by  inhabitants  of  the  tithmgs  to  the  repair  of  the  highways 
them  was  bad.  ^jthin  each  tithing,  only  continued  until  the  vestry  meeting 

for  the  nomination  of  overseers  of  the  parish,  held  31st  of 
March,  1836,  when  the  3  &  6  Will.  4,  c.  50  (the  General 
Highway  Act)  had  come  into  operation,  at  which  meeting 

(a)  Under  the  1  &  2  Vict,  c.  32,  the  Court  sat  in  banc  from  Friday, 
Feb.  tst,  to  Wednesday,  Feb.  6th,  inclusive. 


AFTER  HILARY  TERM,  II  VICT.  587 

it  was  uoanimouslv  resolved, ''  that  it  was  expedient  to  form         i839. 
a  board  for  the  superiutendence  of  the  highways  of  the    J^^X^^ 
parish,  aod  for  the  purpose  of  carrying  into  effect  the  pro-  v, 

visions  of  the  5  &  6  Will.  4,  c.  50;"  and  thirteen  persons  Bush. 
(some  one  or  more  being  selected  from  each  of  the  eight 
tithings)  were  then  duly  elected  to  serve  the  office  of  sur- 
veyors of  the  highways  for  the  year  ensuing,  and  to  compose 
such  board.  The  board  so  appointed  managed  the  repairs 
of  the  highways  until  the  next  annual  appointment  of  over- 
seers, and  appointed  a  clerk  and  a  general  surveyor  at  sala- 
ries, but  made  separate  rates  for  each  tithing  in  the  parish, 
and  applied  the  monies  raised  in  each  tithing  for  the  repairs 
of  the  highways  within  such  tithing,  and  not  to  the  general 
repairs  of  all  the  highways  in  the  parish.  At  the  annual 
meeting  for  the  nomination  of  overseers  for  the  ensuing  year, 
held  on  the  31st  of  March,  ISS7,  a  board  was  formed  iu 
pursuance  of  the  5  &  6  Will.  4,  c.  50,  for  the  superintend- 
ence of  the  highways  of  the  parish,  and  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  said  act,  and  four 
surveyors  for  the  borough,  and  a  surveyor  for  each  tithing, 
constituted  the  board.  The  board  of  surveyors  so  formed 
continued  the  clerk  and  general  surveyor  as  in  the  preceding 
year,  and  made  a  separate  rate  for  the  borough  tithuig  of 
Bradford,  which  was  the  subject  of  the  appeal;  the  appellant 
contending  that  since  the  act  5  &  6  Will.  4,  c.  50,  came  into 
operation,  and  the  resolutions  of  vestry  of  the  31st  March, 
1836,  before  stated,  the  rate  ought  to  be  a  general  rate  for 
the  whole  parish,  and  not  a  separate  rate  for  each  tithing, 
and  therefore  that  the  separate  rate  for  the  borough  tithing 
ought  to  be  quashed. 

The  sessions  found  that  the  parish  of  Bradford  consists 
of  eight  tithings;  that  from  time  immemorial  such  several 
tithings  have  been  severally  and  separately  assessed  for  the 
maintenance  of  the  highways  within  such  tithing  respectively, 
and  have  had  separate  surveyors  for  such  several  tithings 
respectively,  down  to  the  31st  March,  1836;  that  such  im- 
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1839.        memorial  custom  was  and  is  a  legal  custom ;  that  for  and  not-^ 
^"^y^^      withstanding  the  act  of  the  5  Sc6  Will.  4,  c.  50,  or  any  thing 
V.  done  by  the  inhabitants  of  the  said  parish  of  Bradford,  from 

Bush.  ^j^^  ^i^^  March,  1836,  the  said  custom  of  separately  rating 
is  a  lawful  and  subsisting  custom  down  to  the  time  of  the 
appeal.  The  questions  for  the  opinion  of  the  Court  are, 
first,  whether  such  custom  be  a  valid  custom  in  law,  as 
found  by  the  sessions ;  and  secondly,  whether  the  inhabitants 
of  the  borough  tithing  and  the  several  tithings  above  men* 
tioned,  having  united  in  forming  a  board,  pursuant  to  the 
5  &  6  H^ilL  4,  c.  50,  a  separate  rate  for  each  of  the  other 
tithings,  or  one  rate  for  the  whole  parish,  is  to  be  made  con- 
formably to  the  said  act. 

Bingham,  in  support  of  the  order  of  sessions.  By  the 
new  Highway  Act  (5  8l  6  Will.  4,  c.  50),  three  modes  are 
pointed  out  of  appointing  surveyors  of  highways.  By  sec- 
tion 6  it  is  enacted,  that  the  inhabitants  of  every  parish, 
maintaining  its  own  highways,  are  to  elect  one  or  more 
persons  to  the  office  of  surveyors.  Section  13  enacts,  that 
parishes  may  be  formed  into  districts  for  the  purpose  of 
having  one  sufficient  person  as  district  surveyor;  and  lastly, 
section  18  enacts,  that  in  any  populous  parish,  where  the 
population  exceeds  5000,  a  majority  of  the  vestry  may 
determine  to  form  a  board  for  the  superintendence  of  the 
highways  of  such  parish.  Now  first,  as  section  5  interprets 
*'  parish*'  to  be  any  tithing  or  place  maintaining  its  own 
highways,  it  is  clear  that  the  custom  of  separate  rates  for 
each  tithing  is  not  interfered  with,  and  that  such  is  a  good 
custom.  [Littledale  J.  There  is  no  doubt  about  that 
Sir  W.  W.  Follett,  contrA.  It  is  not  intended  to  contest  that 
point.]  That  being  so,  it  is  equally  clear  that  although  the 
surveyors  elected  for  these  tithings  call  themselves  a  board, 
a  separate  rate  for  each  tithing  is  still  proper.  But  it  is 
intended  to  be  argued  on  the  other  side,  that  these  tithings 
were  not  competent  to  form  a  board.     [Coleridge  J.  How 
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does  that  point  arise  od  the  present  case?]  It  does  not  1839. 
arise,  and  was  not  made  at  sessions^  but  it  may  be  forced 
into  the  argument.  It  is  true  that  this  board  is  not  property 
framed  under  section  1 8,  and  it  will  be  said  that,  as  the  Bvse. 
parish  of  Bradford  is  not,  according  to  section  5,  a  place 
maintaining  its  own  highways,  but  many  places,  each  main- 
taining its  own  poor,  it  had  no  power  to  form  a  board  for 
the  parish  at  large;  but  as  section  6  authorizes  one  or  more 
persons  to  be  elected  for  each  tithing,  and  as  these  persons, 
when  elected,  may  meet  and  act  together,  taking  care  only 
to  make  separate  rates  on  each  tithing,  the  fact  of  their 
calling  themselves  a  board  cannot  make  their  acts  illegal. 
The  case  indeed  states  that  the  board  made  the  rate  in 
question  for  the  borough  of  Bradford,  but  those  expressions 
have  been  introduced  since  the  case  was  at  sessions,  for  the 
fact  is,  that  the  four  borough  surveyors  only  made  the  rate 
for  the  borough  (<i).  No  express  clause  provides  for  the 
case  where  one  parish  contains  several  tithings,  maiutahiing 
their  own  highways,  but  by  the  analogy  of  section  16,  which 
provides  for  the  case  where  several  parishes  have  united  to 
appoint  a  district  surveyor,  and  enacts  that  the  district  sur- 
veyor shall  apply  the  money  raised  by  each  parish  separately, 
it  is  submitted  that  the  course  adopted  by  the  parish  of 
Bradford  in  the  present  instance  is  strictly  correct. 

Sir  W.  W.  Follett  (with  whom  was  Ball),  contri.  The 
parish  of  Bradford  have  adopted  an  erroneous  construction 
of  the  new  act.  That  parish  being  divided  into  tithings, 
maintaining  their  own  highways  separately,  had  no  power 
to  appoint  a  board,  for  it  had  nothing  whatever  to  do  with 
the  highways  of  the  parish.  If  any  one  of  the  tithings  con- 
tained a  population  exceeding  5000,  that  tithing  only  might 
appoint  a  board.     It  is  clear  therefore  that  the  tithings, 

(a)  Reference  was  made  to  the  signed  by  the  four  surveyors  of  the 
printed  form  of  appeal,  in  which  tithing  of  Bradford,  i.e.  the  bo- 
the  rate  was  stated  to  have  been      roagh  of  Bradford. 
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instead  of  following  the  castom,  which  it  is  conceded  is 
unaltered  by  the  act,  of  making  a  separate  rate  for  eack 
tithing,  have  fallen  into  the  error  of  allowing  the  generd 
board  to  make  a  rate  for  the  tithing.  [Coleridge  J.  That  is 
not  so,  if  the  fact  is,  as  stated  by  Mr.  Bingham,  that  the 
borough  surveyors  only  made  the  rate.]  The  case  expressly 
states  that  the  board  made  the  rate.  Suppose  even  the  four 
surveyors  only  of  the  borough  tithing  had  signed  the  rate, 
that  would  not  make  it  valid,  for  still  it  would  be  the  rate  of 
the  board,  and  the  board  is  illegally  constituted. 


LiTTLEDALE  J. (a) — There  is  no  doubt  the  rate  is  bad, 
but  the  questions  put  to  the  Court  seem  to  imply  that  the 
constitution  of  the  board  was  valid,  which  it  clearly  is  not 
The  finding  of  the  sessions,  therefore,  is  like  an  imperfect 
verdict.     The  rate  must  be  quashed. 

Williams  and  Coleridge  Js.  concurred. 

Order  of  Sessions  quashed. 

(a)  Lord  Denman  C.  J.  was  at  the  Privy  Coandl. 


Saturday,       The  QuEBN  V.  The  Inhabitants  of  Narberth  North. 

February  2d. 

Saleable  un-  ON  an  appeal  against  a  rate  made  by  the  parish  of  Nar- 
the 43E/""  c '^  berth  North,  the  Pembrokeshire  quarter  sessions  quashed 

S,  means  such 

shoots  from  old  stools  as  are  capable  of  reproduction,  and  of  being  treated  by  the  wood- 
owner  so  as  to  yield  a  succession  of  profits,  and  the  circumstances  to  determine  this 
question  are  matters  of  fact  for  the  sessions. 

Therefore,  where  a  plantation  of  oaks  was  cut  down  last,  in  1786,  and  shoots  grsw 
up  from  their  stools,  which  were  occasionally  weeded,  and  at  the  end  of  fifty  years  the 
wood-owner  cut  some  every  year,  which  he  sold  for  colliery  purposes  and  fire-wood, 
and  the  sessions  decided  that  they  were  not  saleable  underwood ;  tlie  Coort  held  thai 
they  would  not  disturb  their  decision,  although  temble,  per  Coleridge  J.,  that  the  decision 
was  wrong  upon  the  facts. 
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the  rate  with  costs,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench,  on  the  following  case : 


591 


1839. 


The  rate  was  made  on  the  l6th  September,  1837;  the  v. 


appellant  is  thus  assessed  in  the  rate: 


Inhabitants  of 

Nabberth 

North. 


Names 

of 
Occupier. 


Riitaen,  BaroD  de. 


Description 

of 
Property. 


Cannaster  Wood. 


Rental 

or 

Annaal  Value. 


£.     f.    d. 
105    0    0 


Amount  at  which 

the  Propertj  is 

assessed. 


£.     «.    d. 
105    0    0 


Amount  of  Poor- 
rate  to  be  collected 
at  8d.  in  the  Pound. 


£.     «.    d. 
3    10    0 


The  appellant  is  the  owner  and  occupier  of  the  wood 
called  Cannaster  Wood,  which  is  in  the  parish  of  Narberth 
North,  and  is  of  the  extent  of  350  acres,  or  thereabouts. 
The  wood  consists  chieflj  of  oak,  but  there  are  a  few  ash, 
alder  and  beech  trees,  growing  therein.  The  oaks  do  not 
grow  from  acorns,  or  original  or  maiden  trees,  but  from  old 
oak  stools  belonging  to  trees  that  were  last  felled  about  the 
year  1786.  About  that  year  the  wood  was  cut  down  by  the 
then  proprietor  thereof,  and  at  that  time  they  were  cut  from 
old  stools.  Since  that  period  they  have  again  sprung  or 
grown  up  from  the  old  stools  or  stumps,  but  no  regular 
cutting  of  them  has  taken  place  since  that  time  until  within 
the  last  four  years.  Several  of  the  trees  grow  from  the 
same  stool  or  stump.  They  are  called  poles,  and  are  used 
for  colliery  purposes,  and  for  fire-wood.  The  appellant, 
during  each  of  the  last  three  years,  has  cut  down  portions 
of  these  poles  and  sold  them ;  the  mode  of  treating  them 
while  felling,  is  to  cut  off  at  the  stump  the  worst  shoots, 
atid  leave  the  best  and  most  promising  shoot  to  stand  for 
further  growth.  These  poles  are  sold  by  the  dozen,  and 
not  by  admeasurement,  as  large  timber  is  sold.  They  have 
been  occasionally  waste-weeded  by  cutting  down  the 
crooked  shoots  to  improve  the  trees  that  remained ;  waste 
weedings  are  permitted  to  lie  on  the  ground  to  rot.  The 
trees  or  poles  cut  down  by  the  appellant  had  been  growing 

RR  2 
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1839.        for  fifty  years.    The  bark  is  stripped  from  the  poles  and  sold 

J^^^^r^      hy  the  ton,  and  the  poles  thus  stripped  are  sold  for  the  use 
The  Queen  .     .  . 

V.  of  collieries  by  the  dozen.    The  Sessions  considered  that 

Inhabitants  of  j|,egg  ^^ees  were  not  saleable  underwood  within  the  meanine 
Narbebth  ^ 

NoETB.       of  the  43  Eliz,  c.  2,  and  ordered  the  rate  to  be  quashed. 
The  question  for  the  Court  is,  whether  these  trees  are 
saleable  underwoods  within  the  meaning  of  the  statute. 
If  they  are,  then  the  rate  is  to  be  confirmed  ;  but  if  not, 
then  it  is  to  be  quashed. 

J.  Evans  and  R,  V.  Sichards,  now  argued  in  support  of 
the  order  of  sessions.  The  facts  of  the  case  shew  clearly 
that  the  poles  in  this  case  were  not  saleable  underwood, 
AW  rateable  property  must  be  such  that  it  can  be  rated 
communibus  annis;  and  although  it  is  true  that  12er  ▼•  Jfti^ 
field  (a)  decides  that,  if  there  be  a  fall  of  underwood  once 
in  twenty  years,  it  may  be  rated,  that  comes  within  the 
above  principle,  because  the  profits  accruing  at  stated 
periods,  may  be  distributed  equally  over  every  year.  But 
here  there  has  been  no  stated  period  for  felling.  [Cole- 
ridge J.  The  difHculty  of  that  principle  would  be  that,  if 
the  proprietor  chose  to  cut  at  irregular  periods,  he  might 
exempt  himself  from  rate.  The  nature  of  the  growth  must 
be  looked  at.]  The  statute  of  Elizabeth,  which  speaks  of 
saleable  underwoods,  has  received  an  elaborate  exposition 
in  Rex  v.  Ferrybridge  (b),  which  entirely  governs  this  case. 
In  that  case  firs  and  larches  had  been  planted  as  a  shelter 
to  oak  and  ash,  and  also  to  make  a  profit  by  cutting  the 
firs  and  larches  from  time  to  time,  when  the  young  timber 
required  more  space.  Considerable  thinnings  of  the  fin 
were  made  from  time  to  time,  and  the  poles  so  cut  were 
thirty  years  old,  and  from  thirty  to  forty  feet  high.  The 
Court  held  that  these  firs  or  larches  were  not  saleable  un- 
derwood. That  case  is  nearly  identical  with  the  present, 
except  that  here  the  trees  were  fifty  years  old,  which  removes 
them  still  further  from  the  popular  meaning  of  underwood, 

(a)  10  East,  219.  (Jf)  1  B.  &  C.  375;  5.  C  2  D.  &  R.  634. 
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which  is  the  sense  in  which,  according  to  Holroyd  J.  in 

the  above  case,  it  is  used  in  the  statute  of  Elizabeth,  and    ^     ^ 

.  .  •        ./.  ^^   QUE£!f 

that  learned  judge  laid  down  that  underwood  signifies  all  v. 

wood  which  is  not  haut  bois,  which  definition  excludes  oaks  I'^**™^*"^*  of 

and  ash.     BayUy  J.  also  decided  that,  as  profit  to  be  de-       North. 

rived  from  periodical  cutting  was  not  the  object  of  planting, 

the  trees  did  not  come  within  the  statute.    The  sessions 

have  in  fact  decided  this  case  on  the  facts,  as  the  jury  did  in 

Aubrey  V.Fisher  (a)  f  and  that  finding  is  conclusive.     The 

liability  of  trees  like  the  present  to  tithe,  may  perhaps  be 

insisted  on,  but  that  is  immaterial,  because  every  species 

of  wood  which  is  not  timber  is  titheable,  and  the  exception 

under  45  Edw.  3,  c.  3,  in  favour  of  gros  bois,  does  not  in- 

clade  germins  growing  from  old  stools.    Chichester  v.  Shel'^ 

don(Jb)  decides  that  point,  but  it  has  nothing  to  do  with  the 

question  whether  they  are  saleable  underwood  or  not,  for 

the  trees  in  that  case  were  undoubtedly  timber. 

E»  V.  Williams,  contr^.  The  onus  is  upon  the  wood- 
owner  to  shew  that  he  is  exempted  from  rate.  Timber  is 
ID  no  case  rateable,  because  it  affords  no  succession  of  pro- 
fits; but  in  the  present  case  there  is  a  valuable  property  in 
the  parish  periodically  renewing,  and  affording  a  succession 
of  profits,  which  the  owner  has  it  in  his  power  to  take  at 
stated  times.  The  poles  in  this  case  all  grow  from  old 
stools,  from  which  new  shoots  spring  from  time  to  time, 
whenever  there  is  a  fall.  There  is  therefore  strictly  a  suc- 
cession of  profits.  According  to  the  definition  of  under- 
wood in  Com.  Dig.  Chase,  (N  1),  south  boys,  which  is  the 
correlative  of  hault  boys  or  great  timber,  comprehends  all 
onderwood;  and  therefore  oaks  or  any  other  trees,  springing 
from  old  stools,  would  be  included  under  the  term,  and 
if  such  growth  can  be  so  treated  as  to  yield  a  succession 
of  profits,  it  is  rateable.  At  the  period  of  passing  the 
43  Eliz.  c.  £,  the  principal  fuel  of  the  county  was  probably 
wood,  and  the  growth  of  underwood  much  more  general  in 

(d)  10  East,  446.  (6)  1  Turn.  &  Russ.  245. 


594  CASES  XN  TIi£  QUEEN'fli  ^ENCB^ 

1839.  coDsequeDce.  The  object  of  the  legislature  w^s  to  protect 
''-^-'^-^  the  growth  of  timber,  and  also  to  prevent  the  too  rapid  coo- 
9^  sumption  of  underwood,;    for  by  the  35  Hen.  8«  c.  17» 

Inhabicaots  of  Jt  ig  enacted^  that  no  person,  except  in  certain  specified 
NoATH.  cases,  should  be  permitted  to  convert  coppice  or  under- 
woods into  tillage,  which  in  the  forest  laws  was  called  an 
assart  {a).  The  terms  ''  haut  bois"  and  ''  sous  boi^**  were 
not  used  then  to  distinguish  timber  from  underwood ;  tim- 
ber being  called  maresmium,  as  appears  from  Roh  Abr. 
tit.  Maeresme,  119. 

It  is  therefore  quite  possible  that  underwood  tjien  ought 
be  considered  to  include  young  oaks  which  were  oot  arbores 
maresmiales.  This  b  confirmed  by  what  Lord  Ifardwickt 
said  in  Walton  v.  Tryon  (Jb),  Umt  great  part  of  the  coppices 
is  grown  from  germins  of  old  timber  trees  and  such  (oajc) 
stools  of  timber  wood. 

To  try  then  whether  this  wood  would  have  been  saleable 
underwood  at  the  time  of  the  statute  of  Elizabeth^  suppose 
the  owner  had  cut  down  the  whole  wood,  then  he  woHld 
have  been  rateable  for  the  whole,  for  the  stools  would  have 
remained  from  which  new  shoots  would<  spring,  ai^d  h^ 
could  not  have  alleged,  that  he  did  not  intend  to  grow 
any  more  underwood,  because  by  the  35  Hen*  8,  c.  17 
(subsequently  repealed),  he  was  prevented  from  converting 
the  land  into  tillage.  It  is  admitted  tha^,  if  the  woodr 
owner  intended  to  leave  the  young  growth  to  grow  into 
timber,  he  would  not  be  rateable,  but  that  fact  in  sii(cli  case 
must  be  determined  upon  by  the  sessions.  The  n^ere  fact 
of  varying  the  periods  for  cuttiqg  underwood  cannot  with- 
draw it  from  the  rate,  at  the  will  of  the  ownpr,  iZcr  v. 
Ferrybridge  {c)  was  properly  decided,  because  ^rjs  and, 
larches,  which  do  not  spring  from  stools,  can  in,  np  case 
yield  a  succession  of  profits,  and  are  therefpre  not  rateable. 
The  titheability  of  such  trees  certainly  does  not  conclude 
the  question,  whether  they  are  rateable  or  not,  because  as 

(a)  See  Com.  Dig.  Chase  Wast,  (c)  1  D.  &  C.  375 ;  S.  C.  2  D. 
(N  9).  &  R.  634, 

(6)  Ambl.  133. 
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io  Evans  v.  George  (a),  which  was  the  last  case  on  the  point,  issg. 

the  trees,  which  were  undoubtedly  timber^  were  of  eighty  ^-^v*^^ 

years'  growth;  but  that  case  throws  some  light  on  this  case,  9. 

because  in  deciding  that  timber  trees  growing  from  old  Inhabitants  of 

Stools  were  not  exempt  from  tithe,  under  the  46  Edw.  3,  Nortb. 
the  different  judges  ail  recognized  that  germins  of  oaks  Sec., 
springing  from  old  stools  8cc.^  might  constitute  underwood. 

LiTTLSDALE  J.  (&) — No  case  has  been  decided  exactly 
like  the  present.  The  first  question  is,  whether  this  is  un- 
derwood at  all,  and  I  should  consider  all  such  small  growths 
as  were  never  likely  to  grow  into  timber  to  be  underwood. 
Ifi  for  instance,  ash  or  oak  are  treated  in  such  a  manner  as 
shews  that  they  were  not  planted  with  a  view  to  become 
timber,  but  were  cut  down  at  stated  periods  for  hop  poles 
and  other  purposes,  I  should  consider  them  to  be  under- 
wood. The  trees  in  the  present  instance,  I  should  sup- 
pose, were  never  intended  to  grow  up  to  timber,  and,  from 
the  facts  stated  in  the  case,  I  should  say  they  were  under- 
wood. The  next  question  is,  are  they  saleable  underwood 
within  the  statute  o(  Elizabeth?  All  wood  that  is  or  may 
be  sold,  is  in  one  sense  saleable,  but  I  apprehend  the 
meaning  of  the  expression  in  the  statute  applies  to  that 
description  of  underwood  only  which  yields  a  succession  of 
profits,  and  that  must  depend  on  the  mode  in  which  a  plan- 
tation is  managed.  All  the  particulars  which  determine 
whether  the  underwood  is  saleable  or  not,  ought  in  fact  to 
be  determined  by  the  sessions.  In  the  case  of  Aubrey  v. 
Fisher (c),  the  question  was  left  to  the  jury.  So  in  this 
case,  the  question  turned  on  peculiar  circumstances,  and 
was  left  to  the  decision  of  the  sessions,  and  I  cannot  say 
theyhave  decided  wrong. 

Williams  J. — ^The  sessions  intended,  no  doubt,  to  leave 
a  question  for  our  decision,  and  if  they  came  to  a  wrong 

(a)   19  Price,  76 ;    5.  C  nom.  (6)  See  note  (a),  ante,  590. 

Evans  v.  Roxe,  M'Clel.  &  Y.  557.  (c)  10  East,  446. 
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1839.        conclusion,  we  are  at  liberty  to  reverse  it.     It  has  been 
^""^^^^-^      contended   that  these  plantations   yield  a  profit,  and  are 

The  QUEEH  .  , 

9.  therefore  rateable,  but  that  is  not  sufficient,  for  timber 

Inhabitants  of  Jq^^  gQ  likewise,  which  is  confessedly  excluded.  1  agree. 
North.  however,  that  the  nature  of  the  tree  does  not  determine  the 
question,  for  if  oaks  were  cut  down  every  twenty-five  years, 
they  would  no  doubt  be  rateable.  The  treatment  of  the 
plantation  therefore  by  the  owner,  must  be  the  point  looked 
at.  If  so,  the  question  may  be  asked,  where  the  limits  are 
to  be  placed  as  to  the  periodical  cuttings,  which  distinguish 
underwood  from  timber?  If  ash  may  be  cut  down  every 
fifteen  years,  and  the  slower-growing  oak  every  thirty  or 
forty,  and  both  be  applied  to  the  same  purposes,  can  one 
be  said  to  be  underwood  and  not  the  other  ?  No  case  draws 
any  such  distinction.  If  then  there  is  no  rule  of  law  to 
determine  what  shall  be  underwood  or  what  not,  there  is 
nothing  to  prevent  the  sessions  from  determining  the  ques- 
tion of  fact  according  to  the  treatment  of  the  wood  by  the 
owner.  They  have  done  so  in  this  case,  as  the  jury  did  in 
Aubrey  v.  Fisher  (a),  and  I  concur  in  thinking  their  decision 
ought  not  to  be  disturbed. 

Coleridge  J. — I  am  of  the  same  opinion,  although 
I  have  come  to  it  with  some  difficulty,  owing  to  the  pre- 
vious decisions.  On  inquiring  into  what  is  saleable  under- 
wood, we  have  to  determine  whether  it  is  underwood,  and 
whether  it  is  saleable.  Without  pretending  to  be  a  natural- 
ist, I  should  say  that  any  shoots  growing  from  old  stools,  in 
plantations,  among  other  trees,  constitute  underwood,  and 
therefore  I  do  not  quarrel  with  the  decision  in  Rex  v.  JPer- 
rybridge  {b),  which  determined  that  firs  and  larches  are  not 
underwood,  because  they  do  not  grow  from  stools,  but  when 
cut  down  their  boles  rot  in  the  ground.  The  Court  how- 
ever went  out  of  their  way  in  that  case,  to  lay  down  defini- 
tions of  underwood,  which  I    think  are  not  applicable. 

(a)  12  East,  446.  (6)  1  B.  &  C.  37^ ;  5.  C.  2  D.  &  R.  634. 


The  QuEBW 
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I  think  that  these  poles  were  underwood.  Then  are 
they  saleable  underwood?  No  doubt  they  are,  for  they 
are  actually  sold;  but,  according  to  Rex  v.  Ferrybridge  {a),  v, 

we  are  told  to  look  at  the  purpose  for  which  they  are  ^  v*^j?"J!!„®^ 
planted  and  cut  down,  and  that,  if  profit  is  not  the  principal  North. 
object  of  the  cutting,  they  are  not  rateable.  But  look 
at  the  different  copses  throughout  the  county,  which  are 
growing  from  old  stools,  or  at  firs  and  larches  in  plantations, 
which  every  one  knows  are  ordinarily  planted  as  nurses  for 
other  trees.  In  the  lapse  of  a  few  years  they  are  capable 
of  yielding  great  profit;  on  principle,  therefore,  one  would 
conceive  that  such  growths  should  be  rateable.  But  the 
original  purpose  of  planting  in  either  of  these  cases  does 
not  include  the  profits  actually  received.  Mr.  Williams 
went  near  to  give  the  proper  definition  of  saleable  under- 
wood, in  stating  it  to  include  all  such  growths  as  are 
capable  of  reproduction,  and  of  being  treated  by  their 
owner  so  as  to  yield  a  succession  of  profits.  And  I  agree 
that  with  such  plantations  the  owner  shall  not  be  allowed 
to  avoid  the  rate,  by  any  irregular  mode  of  directing  the 
cuttings.  But  let  us  look  at  the  facts  of  the  case.  The 
wood,  it  appears,  was  cut  down  fifty  years  ago,  and  lately 
there  have  been  regular  cuttings  for  the  last  three  or  four 
years,  but  these  cuttings  do  not  appear  to  have  been  for 
the  mere  purpose  of  getting  a  profit,  but  from  the  additional 
motive  of  improving  the  plantation.  These  are  the  facts, 
and  upon  these  the  sessions  do  not  find  that  anything  has 
been  done  out  of  the  ordinary  course  adopted  in  that  county 
by  woodcutters,  to  avoid  the  poor's  rate,  which  they  ought 
to  have  done  in  order  to  bring  the  case  within  the  argument 
of  Mr.  Williams.  They  have  therefore  concluded  that  this 
is  not  a  case  in  which  there  is  such  a  calculable  succession 
of  profits  as  to  justify  a  rate. 

Now  I  do  not  say  the  sessions  have  come  to  a  right  con- 
clusion, and  if  I  had  had  to  decide,  I  might  probably  have 
adopted  a  different  view;  but  as  it  is  a  pure  question  of 

(a)  1  B.  &  C.  375 ;  5.  C.  2  D.  &  R.  634. 
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fact,  unliess  we  can  see  tbftt  the  sessions  were  wroag  m 
point  of  law^  we  ought  not  to  disUtrb  their  decision.    To 
V.  that  extent  only  my  judgment  goes. 

Inhabitants  of 
NABBaRTu  Order  of  Sessions  confirmed. 

MOETH. 


Saturday,  ^^^  QuEEN  V.  The  Inhabitante  of  Bishopton. 

February  ^nd. 

In  1813  the     C/N  an  appeal  against  an  order  of  two  justices  for  the  re- 
pauper  s  cbil-  .  .        . 
dren  were  en-  moval  of  George  Winterbum  and  Ann  his  wife  from  the 

a??iifl  for'^  township  of  Ripton,  in  the  liberty  of  Ripton,  in  the  West 
three  years.      Riding  of  the  county  of  York,  to  the  township  of  Bishop- 

of 'the  miU  ^  ^">  ^^  ^^  ^^^^  liberty,  the  sessions  confirmed  the  order, 
rented  three  subject  to  the  opinion  of  this  Court  on  the  following  case: — 
the  parish  of        Prior  to  the  year  1815  the  pauper,  George  Winterbum y 

B.,  distant        his  wife  and  nine  children,  resided  at  Bishop  Thornton^  in 

one-eighth  of  a  ,         ,     ^ 

mile  from  the   the  county  of  York,  and  some  of  his  children  worked  in  a 

!!l!l  «.?;'L™  f  n^ill  there.     In  that  vear  he  removed  with  hi&  family  into  a 

convenience  ot  «  ^ 

the  families      cottage  at  Bishopton,  situated  within  one  eighth-  of  a  mile 

there?^  The  ^^om  a  0ax  mill  belonging  to  one  Mrs,  Coates,  This  cot- 
pauper  occu-  tage  and  two  others  adjoining  it  were  rented  by  Mrs,  CoaUs 
cottages,  and  from  a  Mr.  Smnder,  for  the  convenience  of  the  families 
agreed  'o  py  employed  at  her  mill,  some  of  the  children  of  each  family 
the  cottage,  living  in  these  cottages  being  so  employed.  The  pauper 
bededucted^  had  six  children  who  worked  at  the  mill,  and  who  were 
out  of  the  chil-  engaged  for  three  years.  The  pauper  made  the  bargain 
The  children  ^^^^  Mrs.  Coat^'s  manager,  who  is  dead,,  which  was,  that 
worked  for  the  t^vo  shillings  per  week  was  to,  be  paid  for  the  use  of  the 

three  years,  T  •  T  i        i  •  » 

and  some  of  cottage;  which  sum  was  to  be  deducted  from  the  children  s 

them  for  a  ^-ages.     The  children  continued,  to  work  for  the  three 

The  pauper  years  originally  contracted  for,  and,  some  of  them  for  a 

^[3^ till  ^  longer  period.    The  pauper  continued  to  occupy  the  cot- 

1829,  when  he 

quitted,  on  being  required  to  do  so,  without  any  regular  notice  to  <]uit.  The  pauper 
was  never  in  the  service  of  the  mill-owoer.  On  these  facts  the  sessions  decided  that 
the  pauper  had  gained  a  settlement  in  B.  by  occupying  a  tenement  under  the  13  &  14 
Car,  2,  c.  12,  subject  to  a  case. — Held,  that  it  was  a  question  of  fact  for  the  sessions, 
whether  the  occupation  of  the  cottage  was  ancillary  to  the  services  of  the  children, 
and  that  on  the  facts  stated  the  pauper  had  gained  a  settlement. 
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tage  until  the  year  1829*  at  which  time  one  of  his  sons,        i839. 
being  then  24  years  of  age,  stiil  worked  there,  and  con-       ^-^^v-^ 
tinned  to  do  so  after  the  pauper  left  the  cottage  and  re-         ^  ^"^''^ 
moved  to  Ripton.     Duripg  the  time  lie  occupied  the  cot-  Inhabitants  of 
tag^  the  pauper  worked  as  a  husbandman  for  various  per- 
sons, and  occasionally  for  Mrs.  Coales,  but  never  was  her 
servant.     In   1829  the  three  cottages  were  sold  by  Mr. 
Swifider  to  a  third  party,  and  the  usual  notice  was  given  to 
Mrs.  Coates  to  deliver  up  possession  thereof  to  the  pur- 
chaser.    The  pauper  in  consequence  was  required  to  move, 
which  he  accordingly  did  after  a  few  weeks,  without  having 
received  any  regular  notice  to  quit.     During  his  occupatioa 
of  this  cottage  the  pauper  rented  other  tenements  within, 
the  township  of  Bishopton  of  a  sufficient  value,  if  added  to. 
the  cottage,  to  confer  a  settlement  in  that  township.    The 
question  for  the  opinion  of  the  Court  is,  whether,  under 
the  foregoing  circumstances,  the  occupation  of  the  cottage 
by  George  Winterburn  was  such  a  renting  of  a  tenement  as 
to  aid  in  conferring  a  settlement  within  the  meaning  of 
13  8c  14  Gzr.  2,  c.  12. 

J.  Talbot,  and  J.  Ingham,  in  support  of  the  order 
of  sessions.  To  gain  a  settlement  by  renting  a  tenement, 
under  the  13  &  14  Car.  2,  c.  12,  it  is  quite  clear  that  there 
need  not  be  a  specific  tenancy,  and  that  it  is  sufficient  if 
the  party  come  to  occupy  on  his  own  interest,  and  not  as 
the  servant  of  another;  Rex  \.  St.  Marjf,  Newington  (a). 
Rex  V.  Fillongley  (6).  The  only  question,  therefore,  is,, 
whether  the  pauper  in  this  case  did  occupy  as  a  servant, 
and  that  seems  disposed  of  by  the  finding  of  the  sessions,, 
that  he  was  not  Mrs.  Coates's  servant  For  it  is  not  suf- 
ficient that  a  tenement  be  taken  for  the  purpose  of  some 
service  or  other ;  to  deprive  a  party  of  a  settlement,  the 
tenement  must  be  occupied  as  the  servant  of  the  landlord. 
On  examining  the  cases  where  it  has  been  held  that  the 
occupation  of  a  tenement  being  merely  ancillary  to  a  ser- 

(a)  5  B.  &  Ad.  540.  (6)  1  T.  R.  458. 
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1899.        vice  was  insufficient  to  confer  a  settlement,  it  will  be  found 

^^^"^^       that  the  strict  relation  of  master  and  servant  actually  existed 

9.  in  all  of  them ;  Rex  v.  Field  {a).  Rex  v.  Cheshunt  {b),  Rex 

I^abitants  of  ^^  Seacrofl  (c).     But  where  the  residence  is  independent 

of  the  service,  then  a  settlement  is  gained ;  Rex  v.  Iken  (d), 
Rex  V.  Cherry  Willingham  («),  Rex  v.  Minster  (J*),  Rex  v. 
Lower  Hejford  (g).  Even,  therefore,  if  the  pauper  had 
been  a  servant,  as  residence  in  the  cottage  was  not  ancil- 
lary to  his  occupation,  it  would  not  deprive  him  of  his  set- 
tlement. In  no  case  has  it  been  intimated  that  the  being 
servant  to  any  one  else  destroys  the  effect  of  renting  a  tene- 
ment, under  the  statute  of  Charles*  Rex  v.  Walt  Lynn  (A) 
is  the  last  case  upon  this  point,  and  it  proves  completely 
that  the  residence  must  be  strictly  connected  with  the  parti- 
cular service  in  order  to  deprive  the  pauper  of  his  settlement. 

Dimdas,  contra.  It  is  not  contended  that  the  pauper 
was  a  servant  to  Mrs.  Coates,  but  it  is  submitted  that,  as 
the  occupation  of  the  pauper  was  merely  ancillary  to  the 
service  of  his  children,  it  was  not  an  independent  occupa- 
tion, and  therefore  not  a  "  coming  to  settle"  within  the 
statute  of  Charles,  If  the  children  had  died  the  pauper 
might  have  been  turned  out  at  once ;  the  rent  payable  was 
strictly  connected  with  the  service  of  the  children,  and  on 
that  service  being  put  an  end  to,  would  cease  pari  passu. 
The  real  question  in  these  cases  is,  what  was  the  intention 
of  the  parties  at  the  time  of  making  the  contract?  If  the 
hiring  of  a  tenement  was  the  subject-matter  contemplated, 
then  a  settlement  would  be  gained;  but  if  the  service  of 
the  children  was  the  real  object  of  the  agreement,  and  the 
occupation  of  the  cottage  was  granted  for  the  purpose  of 
securing   their  services,  then  no  settlement  was  gained. 

(a)  5  T.  R.  587.  (e)  1  B.  &  C.  626 ;  5.  C.  3  D. 

(6)  1  B.  &  Aid.  473.  &  R.  13. 

(c)  S  Mau.  &  S.  472.  (/)  3  Mau.  &  S.  976. 

((0  2A.  &E147;    5.C.  4N.  (g)  1  B.  &  Ad.  75. 

&M.117.  (A)  3N.&P.411. 
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Rejs  V.  Wall  Lynn  (a)  and  Rex  v.  Lower  Heyford  (Jb)  were 

no  doubt  rightly  decided ;  but  in  those  cases  the  paupers 

Tbc  Queen 
occupied  as  independent  occupiers,  and  were  rated  to  and  9. 

paid  all  the  parochial  rates.  In  many  cases  the  Court  has  I^ahuants  of 
inquired  what  the  principal  object  was  at  the  time  of  the 
contract.  Thus  in  Rex  v.  Seacrqft  (c),  where  the  waiter 
paid  for  the  privilege  of  the  tap  at  an  hotel  60/.  a  year,  the 
Court  held  that  there  did  not  appear  to  be  any  taking  as  a 
tenant.  So  in  Rex  v.  Kehtern  (d),  where  the  pauper  was 
to  have  20L  a  year  and  a  house  and  garden.  Lord  Ellenbo^ 
rough  C.J.  held  that,  as  the  house  was  given  the  pauper 
for  the  mutual  convenience  of  himself  and  his  master,  it 
was  like  the  occupation  of  rooms  by  a  coachman,  and 
was  not  an  independent  occupation.  So  also  in  Rex  v. 
Ightham  (e),  the  whole  inquiry  of  the  Court  was  directed 
to  the  point  whether  the  contract  of  the  pauper  was  in- 
tended to  be  one  of  service  or  apprenticeship. 

LiTTLEDALE  J.  (/) — I  think,  on  the  facts  stated  in  the 
case,  that  the  pauper  has  gained  a  settlement.  In  the  cases 
cited,  to  shew  that  a  settlement  was  not  gained,  the  relation 
of  master  and  servant  existed  and  the  occupation  was  ancillary 
to  the  service,  but  here  the  pauper  was  not  a  servant  at  all. 
He  appears  to  have  been  employed  by  several  persons  as  a 
labourer  in  husbandry,  and  then  to  have  made  this  agree- 
ment with  Mrs.  Coates,  by  which  his  children  were  to  work 
for  her  in  the  mills,  and  he  was  to  pay  25.  a  week  for  the 
cottage.  This  was  clearly  a  taking  of  the  cottage  to  rent; 
but  it  is  urged  that,  as  the  cottage  was  merely  let  to  him  as 
ancillary  to  the  service  of  his  children,  it  was  not  an  inde- 
pendent occupation.  No  doubt  the  pauper  would  not 
have  been  allowed  to  have  the  cottage  but  for  that,  but  still 
he  agrees  to  pay  rent,  and  that  prim&  facie  constitutes  the 

(a)  3  N.  &  P.  411.  (0  4  A.  &  £.  937;  S.  C.  6  N. 

(6)  1  B.  &  Ad.  75.  &  M.  3S0. 

(c)  2  Mau.  &  S.  473.  (/)  See  note  (a)^  ante,  590. 

(d)  5  Mau.  &  S.  136. 
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1839.         delation  of  landlord  and  tenant;  thereforei  taking  it  alto- 


^.  gether,  I  think  he  gained  a  settlement. 

Inhabitants  of      WiLLiAMS  J.— It  is  to  be  regretted  that  the  sessions  did 

BiftHOPTON.  ... 

not  decide  this  question  on  the  mere  matter  of  fact.  lo 
the  cases  cited  by  Mr.  Dundas  the  service  and  the  resi- 
dence were  identified,  but  that  is  not  so  here;  and  the  sti- 
pulation as  to  the  25.  to  be  deducted  out  of  the  wages  of 
the  children  was  a  mere  mode  as  to  the  pajdoient  of  rent. 

Coleridge  J. — I  think  the  sessions  ought  to  have  de- 
cided the  fact  whether  this  cottage  was  taken  for  the  pur- 
poses of  the  service  or  not;  and  whichever  way  they  had 
decided  I  should  not  have  quarrelled  with  their  decision. 
t  agree  with  the  principle  laid  doXiii  by  Mr.  Dundas,  tliat 
the  object  of  the  contract  is  the  point  to  be  looked  at; 
and  I  do  not  think  that  the  occupation  of  a  tenement  need 
be  identified  with  service  under  the  landlord.  If  the  tene- 
ment be  taken  as  merely  ancillary  to  s6tne  service  or  other; 
I  am  inclined  to  think  it  would  not  be  sufficient.  The  facts 
here  do  not  very  distinctly  shew  what  was  the  object  of 
taking  the  cottage,  of  whether,  if  the  children  had  ceased 
to  work  at  the  mill,  the  tenancy  would  have  been  put  an 
end  to;  but  on  the  whole  I  agree  with  the  rest  of  the 
Court,  that  a  settlement  was  gained. 

Order  of  Sessions  confirmed. 
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1839. 

The  Queen  v.  The  Company  of  Proprietors  of  the  ^^^ 

Blackfriars'  Bridge.  J^J^^^^y^^ 

Februaty2d, 

On  an  appeal  against  a  rale  for  the  relief  of  the  poor  of  A  local  act 

the  township  of  Salford,  the  Lancashire  Quarter  Sessions  ment  recited 

confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  Jj*^'  j'  would 

a  case  in  substance  as  follows : —  utility  to  the 

The  Company  of  Proprietors  of  Blackfriars  Bridge  ap-  l''^^^^^^  ^^j^ 

pealed  against  a  poor's  rate  for  the  township  of  Sal  ford,  empowered  a 

upon  the  ground,  amongst  others,  that  they  were  not  bene-  raise  a  capital 

ficial  occupiers  of  the  same.     By  an  act  passed  in  the  year  •y™  amongst 

.  r    .  .  themselves  by 

1817,  intituled,  "  An  Act  for  building  a  Bridge  across  the  shares,  and  to 

river  Irwell,  from  Water  Street,  in  the  Township  of  Salford,  ^'"""^  *  ^"^^ 
'  ^  '         ^  *^  '  ther  sum,  by 

to  St.  Mary's  Gate,  in  the  Township  of  Manchester,  all  in  mortgage  or 
the  County  of  Lancaster,  and  for  making  proper  Avenues  Jhe  buflding 

thereto," — (which  act  was  to  form  part  of  the  case,)  and  thereof,  and 

•  ••.!••..  lit/*  •!•  1     authorized 

recitmg,  mter  aha,  that  it  would  be  of  great  utility,  not  only  tolls  to  be 

to  the  numerous  inhabitants  of  Manchester  but  to  the  taken,  and  en- 
acted that  the 
public,  if  the  old  bridge  were  taken  down  and  another  tolls  should 

bridge  erected  in  lieu  thereof, — certain  persons  wereincor-  ^rs^fn^^g. 

porated  by  the  name  of  **  The  Company  of  Proprietors  of  charging  the 

the  Blackfriars*  Bridge;"   and  by  the  same  act  the  said  theactand 

Company  were  empowered  to  raise  any  sum  of  money  not  P*y*"g  ^® 

*  mortgagees 

exceeding  17J00/.,  to  be  divided  into  shares  of  50/.  each,  their  interest, 

It  was  further  enacted  that,  if  the  said  sum  of  17,700/.  an^^l^atthe 

'  ^     ^  .  surplus  should 

should  be  found  insufficient  for  building  the  bridge,  the  be  divided 
Company  might  raise  the  further  sum  of  12,000/.,  either  ^eton^not^ 
by  fresh  contributions  amongst  themselves  or  by  mortgage  exceeding  7i 
of  the  said  bridge,  or  by  granting  annuities  out  of  the  tolls,  their  shares. 

It  was  further  enacted  by  the  said  act,  that  the  tolls  that  '^®.  «»ce*' 

arising  from 

should  be  collected  under  and  by  virtue  of  this  act  should  the  tolls  be- 
yond the  divi- 
dend was  to  be  applied  in  paying  off  the  capital  advanced  by  the  proprietors ;  after- 
wards to  pay  off  the  mortgage  debt,  afterwards  to  form  a  fund  for  the  repairs  of  the 
bridge,  ana  then  the  tolls  to  cease  altogether. 

The  Company  raised  the  sums  authorized  under  the  act,  and  also  incurred  a  further 
debt  in  completing  the  bridge.    The  tolls,  which  amounted  to  1500/.  a  year,  were  ap- 

Klied  in  discharging  this  further  debt  and  tb^  interest  of  the  monej^  raised.  This  debt 
ad  not  been  wholly  discharged,  and  no  dividend  to  the  proprietors  had  ever  been 
made. — Held  .that  the  Company  had  a  beneficial  interest  in  the  tolls  till  their  capital 
was  paid  off,  and  that  they  were  therefore  rateable  to  the  poor's  rate  as  occupiers  of  the 
bridge. 
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18S9.        be  applied,  in  the  first  pl«€e»  in  discharging  dM  expenses 

^"^""*^      of  obtaining  the  act,  and  fik>m  time  to  time^of  carrying  the 
Ths  QvEaa>  **  ,     ,.  ,  •.-..• 

I,.  same  into  execution,  and  or  keeping  the  bndgb  m  repair; 

^^^""^'^^  and,  in  the  next  place,  in  paying  to  the  mortgagees  and 
CcNBpaaj.  anniutapts  the  interest  and  annuities  ficc.;  andihetutflm 
thereof  iho^ld.  be  divided  am9ng$i  the  pfHfprietors  in  proimr^ 
turn  to  theif  tharee^  in  the  manner  following;  that  is  to  say, 
that  the  said  proprietors  sboiUd  be  entitled  to  receive  out 
of  the  tolls  thereiabefore  allowed  to  be  taken  and  reoeiTed, 
interest,  after  the  rate  of  5/.  per  cent,  per  annum,  upon  the 
respective  sum  or  sums  of  money  which  should  have  beea 
p^id  upon  their  respective  shares,  for  and  towards  ths; 
execution  of  the  said  undertaking ;  whjch  interest  should 
commence  and  be  computed  from  the  time  or  xespective 
times  of  payment  of  such  sum  or  sums  of  money^  or  of  the 
instalments  thereof  respectively;  and  from  and. after  the 
time  when  the  said  bridge  should  be  opened  for.  the.;pas- 
sage  of  horses  &c.,  the  said  proprietors  should,  instead  of 
such  interest  as  aforesaid,  be  entitled  to  and  recefve  an 
interest  and  dividend  upon  their  respective  shares  bat  df 
the  said  tolls,  so  as  that  such  proprietors  did  not  reteivt 
more  than  7/.  lOs.  per  annum;  and  when  and  as  soon  ni 
such  surplus  should  be  more  than  sufficient  to  pay  suc6 
interest  and  dividend  of  ?/•  lOs.  per  annum,  the  excess  ^al 
to  be  applied  in  discharge  of  the  principal  sum  paid  by 
the  proprietors  rateably,  nntil  the  whole  sum  of  IT^TOO^' 
should  have  been  paid  off  and  discharged,  and  from  tfience^ 
forth  the  several  proprietors  should  cease  to  receive  any  fut'- 
ther  share  of  the  tolls,  and  the  tolls  should  be  accumulated 
to  pay  off  the  mortgages,  and  to  form  a  fund  of  £ — '—  jfbr 
the  repairs  of  the  bridge,  and  then  that  the  tolls  and  duties 
should  wholly  cease  and  determine. 

In  pursuance  of  the  powers  of  the  act  the  Coinpauy 
purchased  land  for  making  the  bridge,  raised  among  them^ 
selves  17>700/.,  and  borrowed  on  mortgage  12,000/.  They 
did  not  grant  any  annuities.  These  sums  were  not  suf- 
ficient for  the  building  and  completing  the  bridge  Sec,  and 
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they  iucurred  a  further  debt,  a  balance  of  which  debt,  viz. 
S££5/.,  still  remains  unpaid.     The  bridge  was  opened  to    ^.    ^ 

,  ,.         ,  or  jijg  QUEEK 

the  public  about  1822.  v. 

The  tolls  hitherto  received  by  the  Company  have  been  ^''^b"pJe"*' 
by  them  applied,  after  defraying  the  necessary  expenses  Company. 
Incidental  to  the  undertaking,  in  paying  and  keeping  down 
the  interest  of  the  mortgages,  and  in  the  liquidation  of  the 
debt,  as  aforesaid.  No  surplus  has  hitherto  existed,  after 
making  such  payment,  for  a  dividend,  and  none  has  been  de- 
clared ;  and  the  Company  have  not  yet  received  any  dividend 
or  interest  upon  the  subscribed  sum  of  17»700/.,  or  any 
part  thereof.  The  tolls  are  let  in  the  current  year  for 
1500/.,  and  in  the  preceding  year  were  let  for  1  ISO/. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  Company  of  Proprietors  are  liable  to  be  rated,  under 
the  circumstances  and  with  reference  to  the  enactment 
hereinbefore  set  forth. 

S.  Martin  and  Bere,  in  support  of  the  order  of  sessions. 
The  principle  is  clearly  established  that,  where  the  rents 
and  profits  accruing  from  any  property  are  devoted  exclu- 
sively to  public  purposes,  such  property  is  not  rateable ; 
Rex  V.  The  Trustees  of  the  River  Weaver  (a).  Rex  v.  Liha- 
bitants  of  Liverpool  {b),  Rex  v.  Beverley  Gas  Light  Com- 
missioners (c).  But  when  any  profit  is  receivable  by  private 
persons,  although  there  may  be  an  ultimate  destination  for 
the  public,  then  a  rate  may  be  imposed.  And  it  is  quite 
immaterial  whether  the  parties  have  received  any  profit  or 
iiot;  all  that  is  required  to  make  them  liable  to  a  rate  is, 
that  there  should  be  a  possibility  of  receiving  profits,  for 
they  are  rateable,  although  the  property  is  a  losing  con- 
cern; Rex  V.  Parrot  {d).  In  the  present  instance  the  pro- 
prietors are  enabled  by  the  rate  to  receive  a  dividend  of 
?/•  lOi.  per  cent,  per  annum,  and  have  a  further  beneficial 
interest  in  the  possibility  of  having  all  their  capital  paid 

(fl)  7  B.  &  C.  70  n.;  S.  C.  9  D.  R.  780. 

&  R.  788.  (c)  6  A. & £.645;  1  N.&  P.  646. 

(6)  7  B.  &  C.  61 ;  S,  C.  9  D.&  (</)  5  T.  R.  593. 

VOL.  I.  S  s 
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1839.        off*  they  are,  therefore,  clearly  liable  to  be  rated,  and  they 

^'^">^^      reBemble  a  railway   company,    whose  profits  are  always 

9.  limited  to  a  certain  sum  by  their  act  of  parliament    As 

Blackfriars*  g^pjj  ^3  ijjg  Court  finds  that  profits  are  or  may  be  made 
Bridge  .         /-  ^  n 

Company,     from  a  property,  they  hold  it  a  fit  subject  for  a  rate ;  Rei 

V.  St.  Giles,  York  (a),  Governors  of  Bristol  Poor  r.  Wait  (A). 

L.  Peel  and  Walker,  contrd.  The  principle  in  this  case 
is  not  in  dispute,  for  it  is  admitted  that  public  property  is 
not  rateable ;  and  it  clearly  appears  from  the  preamble  to 
the  act  that  this  bridge  has  been  erected  for  the  otility  of 
the  public.  The  dividend  which  the  proprietors  are  enti- 
tled to  receive  is  no  more  than  interest  for  the  money 
advanced ;  and  although  the  dividend  may  be  as  high  as 
7L  105.  per  cent.,  this  is  only  a  suspension  of  the  usofy 
laws  in  their  behalf.  In  no  case  has  it  been  held,  that 
interest  paid  on  money  raised  for  a  pnblic  undertaking 
constitutes  rateable  profits.  Suppose  that  in  Rex  v.  Liver* 
pool  (c)  the  lenders  of  money  to  the  dock  trustees  had  been 
entitled  to  receive  6/.  per  cent,  instead  of  5L,  would  ditt 
fact  have  made  any  difference  in  the  decision  of  the  case  ? 
Could  the  excess  of  interest  over  the  legal  rate  of  5/.  per 
cent,  on  ordinary  loans,  which  in  that  case  would  have 
been  payable  to  the  creditors  of  the  estate,  have  been  held 
to  constitute  a  profit  out  of  the  lands,  so  as  to  make  them 
rateable;  then  what  difference  can  it  make  that  in  the 
present  case  the  Company  have  raised  the  money  amongst 
themselves  instead  of  borrowing  it  from  strangers?  The 
shares  are,  by  the  2d  section  of  the  act,  the  separate  per- 
sonal estate  of  the  individual  subscribers;  each  subscriber 
is  therefore  a  creditor  of  the  Company  to  the  extent  of  his 
shares.  It  is  in  either  case  mere  interest  of  money  ad- 
vanced. But  conceding  that  the  Company  might  be  rated 
if  they  received  a  dividend  of  7/.  lO^.  per  cent,  that  is  no 
ground  for  making  them  rateable  now,  in  the  present  state 

(a)  3  B.  &  Ad.  573.  (c)  7  B.  &  C.  61 ;  S.C.9  D.& 

(6)  5  A.  &  E.  1 ;  5.  C.  6  N.  &      R.  78a 
M.  383. 
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of  the  undertaking,  when,  as  it  appears  from  the  case,  they 
have  as  yet  received  nothing.    The  only  source  of  profit  is    ,^ 
from  the  tolls.    Those  tolls  have  hitherto  been  wholly  ap-  v. 

plied  in  paying  the  interest  of  the  mortgage  debt,  and  in  ^^b^^ge*** 
the  completion  of  the  undertaking;  that  is,  in  defraying  Company. 
the  principal  and  interest  of  the  money  wanted  and  raised 
for  the  purpose  of  completing  the  undertaking,  over  and 
above  the  monies  authorized  to  be  raised  by  the  act,  and 
which  proved  deficient.  In  Thicknesse  v.  Lancaster  Canal 
Company  (a)  it  was  considered  by  the  Court  that  tolls 
were  applicable  for  this  purpose*  If  so,  money  might  be 
raised  for  the  purpose,  and  the  tolls  applied  to  discharge 
it*  This  has  been  done,  and  no  profit  has  yet  arisen. 
It  has  never  been  decided  that  property,  which  at  a  future 
time  may  produce  rateable  profit,  is  rateable  before  the  profit 
arises.  It  is  true  that,  if  an  individual  buys  an  estate  for 
more  than  it  is  worth,  and  so  loses  money  by  it,  that  it  is 
ttill  rateable ;  but  this  is  not  a  parallel  case,  for  the  return 
is  only  net  profit  to  him.  So  also  where  no  profits  are 
made  by  a  company  or  trustees  in  any  particular  years, 
although  large  profits  accrued  communibus  anms,  they  are 
rateable ;  Rex  v.  Hull  Dock  Company  (6) ;  but  even  in  that 
case  Holroyd  J.  said,  *'  The  only  doubt  which  I  have  en- 
tertained has  been  on  section  22,  which  obliges  the  Com- 
pany to  repair  the  dock  and  other  works ;  and  if  under  that 
section  the  specific  rates  had  been,  so  far  as  they  were 
required,  appropriated  to  that  purpose  only,  I  should  have 
entertained  considerable  doubt  whether  any  property  vested 
in  the  trustees  could  properly  be  made  the  subject  of  rate, 
beyond  the  surplus  which  might  happen  to  remain  in  their 
hands,  after  satisfying  the  expenses  attending  the  main- 
tenance and  repair  of  the  works.  But  the  case  is  not  so." 
The  present  case,  however,  falls  completely  within  that  put 
by  the  learned  judge,  for  it  appears  that  the  tolls  have  all 
been  applied  in  paying  and  keeping  down  the  interest  of  the 

(a)  8  Law  Journ.  (N.S.)  Exch.         (6)  5  Mau.  &  S.  394. 
49;  5.C.  4M.&W.  472; 

S  s  2 
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1839.         debts  necessarily  raised  and  incurred  for  the  undertaking. 
^^^^^^^       Rix  V.  Mirfidd  (a),  and  the  case  just  decided  hy  the  Court, 
9.  Rex  Y.  Narberth  North  {b),  shew  that  there  must  be  a  cai* 

Blackpbiam'  culabie  succession  of  profits  before  a  rate  can  be  imposed; 
Company,  but  that  implies  that  profits  must  actually  accrue.  [Cok* 
ridge  J.  Do  not  the  Company  stand  in  the  posHkmof  a 
mortgagor  in  possession^  who  still  has  a  beneficial  interest 
in  the  estate,  although  a  great  part  of  the  proceeds  goe$ 
towards  paying  off  liie  interest  ?]  It  is  submitted  that  ihey 
are  mere  recipients  of  the  tolls,  on  a  property  devoted  to 
public  purposes,  mid  that  the  application  of  Ibo^e  tolls  to 
defray  the  interest  and  to  the  payment  of  money  raiaed  ior 
the  undertaking,  is  strictly  one  of  those  purposes.  [LiUk- 
dale  J.  Suppose  a  public-spirited  inditidual  with  a  large 
capital  should  determine  to  build  a  bridge  for  the  benefit 
of  the  public,  and  should  obtain  an  act  like  the  present  to 
enable  him  to  take  tolls  until  his  capital  were  re|>aid, 
would  not  be  have  a  beneficial  interest  Jn  the  properfy!] 
In  Rex  V.  The  Mayor  of  Liverpool  (c),  decided  last  teni^ 
the  parties  employed  under  the  trust  received  salaries 
out  of  the  dues,  which  is.  equipitaieflti to  the  interest  to  be 
received  in  the  present  case;  but  it  Wf  beldtbpt  jthe  pro- 
perty was  not  rateable,  because  the  ultimate  destination 
was  to  public  purposes.  So  here  the  ultimate  4eatinatioa 
is  to  public  purposes,  and  the  imposition  of  a  rate  wouk) 
only  lend  to  postpone  the  free  use  of  the  bridge  by  the 
public. 

LittledaleJ.  (^Q.^*-!  cannot  distijiguish  this  cs»e  from 
the  one  which  I  have  just  put,  where  an  individual  should 
build  a  bridge  at  his  own  expense,  and  get  an  act  drawn 
like  the  present,  enabling  him  to  take  tolls  to  reimburse 
himself.  Here  is  land,  on  which  by  an  act  of  pM-liaaaeot 
tolls  are  allowed  to  be  taken,  and  therefore  prim&  fade 

(a)  10  Enst,  219.  (d)  Lord  Denman  C.J.  ivas  at 

(6)  Aate^  590.  Uie  Privy  Council, 

(f)  Ante,  334. 
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tfaer^  is  a  beneficial  occupation^      But  it  is  said  that  no         1839. 

profit  is  made,  as  the  tolls  pay  only  a  fair  interest  on  tlie      v^v-^^ 

.  .  Tlie  QuEEH 

money  laid  out.    That,  however,  is  exactly  what  might  be  ^. 

doiHeoipiated  by  an  individual  in  the  case  supposed;  he  Blackfriam 

might  be  perfectly  satisfied  with  a  fair  interest  arising  out     CoiDpnnjr. 

of  ibetoUs.^   It  is  immaterial  whether  profit  ii  realized. 

Here  it  h  enacted  that,  after  the  opening  of  the  bridge,  the 

proprietors  shall  receive  a  dividend  not  exceeding  7 ^  per 

cent.;  on  tJieir  shares.   But  it  is  conteiidedf  that  tbcre  nvill  be 

a*  time  when  that  will  ceases  as  on  the  paying' off  the  capital 

of  the  Company  no  more  tolls  are  to  be  taken.  But  both  in 

iWe  case  of  the  private  individual  which  I  have  supposed, 

and  of  the  Company,  there  is  clearly  a  beneficiai  interest  up 

to  that  tinve,  and  that,  whether  it  be  a  gaining; or  a  losing 

cbncern.  ^It  seems  to  me,  therefore,  that  the  land  produces 

a  profity  which  is  rateable,  and  that  the  defendants  have 

not' got  rid  of  their  liability,  by  shewing,  as  in  Rex  v.  The 

InkabiimHs  of  Liverpool  {a),  that  it  is  applied  to  public 

pirposes  only. 


.1  • . 


<^WifiUAMsJ. — ^Tho  application  of  the  profits  in  this 
€as0  disiiiiguishes  it  from  those  in  which  it  has  been  held, 
tiitft  property  of  this  kind  is  not  rateable*  In  Rejt  y.The 
iiomnmsioners  of  the  Navigation  of  Salterns  Load  Sluice  (6), 
irhich  is  the  foundation  of  all  the  subsequent  cases,  it  was 
found  that  by  no  possibility  could  the  profits  ever  be  di- 
verted from  purposes  strictly  public.  That  also  was  emi- 
nently the  case  in  Rex  v.  The  Inhabitants  of  Liverpool^  for 
there  the  act  of  parliament  expressed  die  purposes  for  which 
the  dock  dues  were  to  be  used.  That  case  was  followed 
ill  terms  by  Rex  v.  The  Trustees  of  the  River  Weaver  (c). 
The  late  case  of  Rex  y.  The  Mayor  of  Liverpool  {d)  baa 
been  alkided  to,  where  the  rateability  of  borough  property 
waa  under  discussion;  but  the  decision  there  went  entirely 
upon  the  same  principle,  that  property  cujnscunque  generis 

(a)  7  B.&  C.  61;  S,  C.  9  D. &  (c)  7  B.&  C.  70n.;  5.  C.  9  D. 

R.  780.  &  R.  788i 

(6)  4  T.  R.  730.  {d)  Ante,  334. 
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1839.        was  to  be  rated,  except  that  which  was  entirely  devoted  to 

V^*"*^^^      public  purposes. 
The  Queen     '^  '      "^ 

V. 

Blackfriirs'      Coleridge  J. — This  is  a  clear  case.    There  is  in  the 

Bridge  .  i     -  ^         m 

Company,     first  instance  a  rateable  property  producing  profits.    The 

question  is,  whether  there  is  a  beneficial  occupation  or  not; 

but  that  must  be  determined  by  inquiring  whether  the 

profits  are  applied  to  public  purposes  only,  or  whether 

there  are  any  private  interests  mixed  up  with  the  general 

scope  of  the  act* 

Order  of  Sessions  confirmed. 


Saturday,  ^he  QuEEN  V.  The  InhabitauU  of  Outwbll. 

iebruary  2a. 

A  pansli,  ob-    AT  the  general  quarter  sessions  for  the  county  of  Norfolk, 

taming  an  or-  t  •  »*      i 

der  for  the  on  an  appeal  against  an  order  for  the  removal  of  Penmpe 
removal  of  a     jg^^^  ^^j  |,g^  ^j  j,t  children  from  the  parish  of  OntwcH  to 

pauper,  must  ®  "^ 

send  with  it,  the  hamlet  of  March,  the  Court  quashed  the  order,  subject 

""&% Vi7/.°4  *^  ^^^  following  case  for  the  opinion  of  this  Court, 
c.  76,  the  The  magistrates  who  made  the  order  of  removal  took 

examinations  ^^^  examination  of  Penelope  Bolt,  John  Bott,  the  father  of 

taken  before  the  pauper's  husband,  and  Charles  Smith,  hair-dresser,  of 

the  justices,         ,      ,  . 

and  not  that  the  hamlet  of  March,  which  stated  a  settlement  as  gained 
onW  on  which  ^^  ^^^  pauper's  husband  by  apprenticeship  in  theappelhot 
the  order  was   parish.     Before  making  the  order  they  also  took  the  exa* 

mination  of  one  William  Clarke,  which  referred  to  the 
hiring  of  some  land  by  the  pauper's  husband  in  the  respond- 
ent parish;  but  the  magistrates  made  the  order  of  removal 
upon  the  examination  of  the  said  Penelope  Bait,  John  Bott, 
and  William  Smith  only ;  and  those  were  the  examinations 
sent  with  a  duplicate  order  of  removal  to  the  appellant 
parish,  prior  to  the  removal  being  made.  The  hind  as  to 
which  William  Clarke  was  examined  was  the  same  tene- 
ment by  hiring  of  which  the  Court  adjudged  the  paupers 
to  have  gained  a  settlement  in  the  respondent  parish.  The 
notice  of  the  grounds  of  appeal  was  as  follows: — 
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Ist,  Because  the  person  or  persons  who  acted  as  over-        1839. 
seer  or  overseers  in  obtaining  the  said  order,  was  or  were    ^   ^ 
not  duly  appointed.  v. 

2dly,  Because  a  copy  of  all  the  examinations  touching     qutwelx.^ 
the  settlement  of  the  paupers^  taken  by  the  justices  pre- 
vious to  signing  the  order,  was  not  sent  to  us  with  the 
counterpart  thereof. 

Sdly,  Because  the  paupers  are  settled  in  the  parish  of 
Outwell. 

It  was  contended  on  the  part  of  the  respondents  that,  as 
the  notice  of  appeal  did  not  deny  the  settlement  set  out  in 
the  examinations  of  Penelope  Bott,  John  Boit,  and  William 
Smith,  it  must  be  taken  to  be  admitted,  and  they  need  not 
give  any  evidence  of  that  settlement;  and  the  Court  were 
of  that  opinion. 

It  was  then  objected  by  the  appellants,  that  the  exami- 
nation of  the  said  William  Clarke  ought  to  have  been  sent 
with  the  duplicate  order  of  removal  to  the  appellant  parish. 
But  such  objection  was  overruled  by  the  Court,  and  the 
appellants  proposed  to  give  evidence  of  a  settlement  in  the 
respondent  parish  by  renting  a  tenement.  The  respondents 
objected  to  the  terms  of  the  notice  of  appeal  being  too 
general,  and  that  such  evidence  could  not  be  given.  The 
Court,  however,  received  the  evidence  and  quashed  the 
order,  subject  to  the  opinion  of  this  Court  upon  the  fol- 
lowing points : — 

1.  If  the  examination  of  the  said  William  Clarke  ought 
lo  have  been  sent  with  the  order  of  removal. 

2.  If,  under  the  terms  of  the  notice  of  appeal,  evidence 
of  the  settlement  in  Outwell  could  be  given. 

If  the  Court  should  be  of  opinion  that  the  examination 
of  William  Clarke  ought  to  have  been  sent,  then  the  order 
of  sessions  to  be  confirmed ;  if  not,  to  be  quashed. 

If  the  Court  should  be  of  opinion  that  the  sessions  were 
wrong  in  admitting  the  evidence  of  the  settlement  in  Out- 
well  under  the  terms  of  the  notice  of  appeal,  the  order  of 
sessions  to  be  quashed ;  if  not,  to  be  confirmed. 
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1839.  Bere  (with  %vhom  was  £jr&<),  in  support  of  the  orders 

^^^"^^      sessions.    The  removnig  parish  is  this  case  ooghtto  have 

9.  sent  all  the  examiiiatioiis  that  were  taken  before  tbejustiees  en 

^"ch^i^u.^^  making  their  order  of  removal    Sect  79  of  4  8b  o  Will.  ^ 

c«  76/enacls»:  ,*'.  that  a  copy  of  the  exaninaition  U|»an  wbidi 
such  order  was  uuide  sbmU  foe  seht  bj  the  pariah  ofikers  of 
the  parish  obtaining  the  order;"  that  must  mean  the  whole 
exauMoalion.  [Colmdge  J  •  Why  do  you  labour  ibia  point, 
as  you  obtained  the  judgment  of  the  Court  below  f]  '  Tbear 
decision  proceeded  upon  another  ground^  which  pcrhapi 
is  not  supportable  (a);  it  is  therefore  necessary  to  shew 
that  they  were  wroag  in  then*  decision  on  the  first  point. 
Unless  all  the  examinatioas  are  sent  to  the  parish  to  whicb 
a  pauper  is  remoYed,  that  parish  does. not  get  the  benefit 
cootemfdated  by  the  legislature^  oamelyy  full  grounds  for 
ascertaining  whether  an  appeal  ought  to  be  made,  m  In  the 
present  case  it  appears  that  a  settlement  in  the  respofideot 
parish  was  first  spoken  to  before  tlie  justices^  and  that,  no 
doubt,  was  the  settlement  afterwards  proved,  at  tbejes? 
sions.  If  the  examination  had  been  aentcotttaiajag  tfaq 
evidence  of  that  settlement,  the  appeliaat  parish  woaid 
have  been  enabled  to  point  out  the  specific  grounds  erf  set^ 
tiement  on  which  they  relied,  (He  was  then  stopped  by 
the  G>urt.) 


.i; 


Mamting  and  Palmer,  contr^.  The  word  /'-exaama** 
tioni"  in  sect.  79i  can  only  be  construed  with  reference  to 
the  order  which  is  founded  npon  it.  If  a  masaof  irrele* 
vant  evidence  is  given  before  the  justices^  some  discretion 
must  be  given  to  them  as  to  what  is  to  be  sent.  SeGt/89 
sliews  that  the  sessions  may  dh^ect  such  costs  to  be  paid  by 
the  losing  party  as  they  deem  reasonable;  and  sect.  83 
enacts,  that  they  may  make  either  party  pay  costs  ibr  any 
matters  included  in  the  order  or  statement  which  the  ses- 
sions may  deem  frivolous.  That  points  out  the  necessity 
for  the  exercise  of  a  sound  discrimination  as  to  what  exa* 

(a)  See  Ru  V.  THe  InhnlntafUi  of  Derbyikirt,  1  N;  &  P.  703. 
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minations  shouM  be  sent.    IColeridgeJ,  Suppose  a  wit-        18S9. 

ness  before  Ibe  justices  spoke  to  a  seUlement  of  the  pauper    ^^7^^^ 

in  parish  ^d«»  to  wUch  tio  heed  waa  paid^  and  then  proved  v^ 

another  settlement  in  parish  B.^'ob  whidi  tbcorde*  was  ^"qJUJ^^"*^ 

mado)  would  it  be  right  to  send  the  exaomiatioii  as. to  the 

hitter  settlement  only?]    The  examination  of  a  witness  is 

eolire,  and  therefore,  perhaps,  the  whole  sbcmld  be  aent; 

[Cobrit^i  J.  Then  suppose 'that  another' witneas  proved 

the  settlement  in  the  first  pariah^t;  Oti  |Nrinciple  there 

does  not  appear  any  ground  for  scfiding'^nmiqations  on 

which  the  order  is  not  made.    -Bc^b  thC'  wordst  and  spirit 

seem  to  shew  that  alV  that  was  requaredto  be  sent^as  a 

oopy  of  the  evidence  which  induced  the  justioea  to  make 

the  order.     If  that  appears;  to  be  insufficteati  the  patish  to 

whiahit  is  sent  may  appeaL     The  takii^  the  examkiatioo 

laiBotithe  actof  the  remcnring  parish^  but  of  the  jestices; 

and  it  dpes  not  even  appear  that  the  evidence  of  Clarke 

was  taken  down*     That  the  removii^  parish  should  be  also 

obliged  to^  send  evidence  of  settieaaents  attempted  to  be 

proved  i»  jnany  different  parishes,  aeems  contrafy  to  the 

eoBunon  kw:  maxima  that  no  person  shall  be  bound  to  fuiv 

nish  evidence  against  liimself*        •    ^ 


;  I     ■•'■;.,  '  • .  '  '  •   • 


LiTTLEDALE  J.  (a) — It  appears  to  me  that  the  removing 
parish  ought  to  have  sent  the  examination  of  the  witness 
Clmfht  as  well  as  of  the  others,  because  Clarke  spoke  to 
the  hirii^  of  a  tenement  in  the  respondent  parish^  whicli^ 
as  it  afterwards  appeared  by  the  opinion  of  the  sessions^ 
conferred  a  settlement.  It  is  true  that  the  other  witnesses 
proved  a  settlement  in  the  appellant  parish,  and  that  the 
justices  acted  upon  their  evidence ;  but  I  think  it  requisite> 
within  the  principle  of  the  provision  of  the  legislature,  that 
the  whole  of  the  examination  should  be  sent. 

Williams  J. — I  have  had  some  doubt  in  this  case,  but 
OB  the  whole  I  think  it  is  better  to  construe  the  rule  strictly^ 

(a)  Lord  Denmm  C.J.  was  at  the  Privy  Cooacil, 
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1839.        and  to  decide  that  the  act  is  compulsory  on  the  removiog 
«n/^  parish  to  send  the  examinations  of  all  the  witnesses.  From 

Tb6  QuiBH 

V.  what  ir  stated,  I  must  conclude  that  the  evidence  of  Clarke 

^^vr^hhf  ^^^  *°  important  bearing  on  the  question  of  the  pauper's 

settlement,  although  not  on  the  particular  settlement  which 
was  established  to  the  satisfaction  of  the  justices. 

CoLEBiDGE  J. — Except  for  the  doubts  entertained  by 
one  of  my  learned  brothers,  I  should  have  thought  this  a 
very  plain  case.  These  clauses  are  most  beneficial  to  the 
public,  and,  having  the  laudable  object  in  view  to  prevent 
needless  litigation,  should  not  be  frittered  away.  What 
are  the  words  of  the  act?  '*  That  no  person  shall  be  re- 
moved under  any  order  of  removal  till  21  days  after  a  notice 
in  writing  of  his  being  so  chargeable  or  relieved,  accompa- 
nied by  a  copy  of  the  order  of  removal  of  such  person,  and 
by  a  copy  of  the  examination  on  which  such  order  was 
made.''  Examination  is  nomen  collectivum,  and  without 
any  thing  to  explain  it  must  mean  the  whole  examinatioo. 
The  purposes  of  justice  also  require  that  the  whole  should 
be  sent ;  for,  if  we  were  to  decide  that  a  portion  only  was 
sufficient,  the  inconvenient  practice  would  be  introduced 
of  discussing  at  sessions  what  evidence  was  material,  and 
what  not.  Besides  which,  the  parish  obtaining  the  order 
might  be  exposed  to  the  temptation  of  withholding  import- 
ant examinations.  But  it  is  said  that  the  removing  parish 
is  only  bound  to  send  the  evidence  on  which  the  order  of 
removal  is  made,  and  not  to  furnish  evidence  against  itself; 
but  I  cannot  bend  to  that  argument,  for  the  legislature 
may  have  intended,  by  requiring  the  copy  of  the  examina- 
tion to  be  sent,  that  the  parish  to  which  the  pauper  is  re- 
moved may  be  put  into  possession  of  all  the  evidence  eli- 
cited, in  order  to  shape  its  future  proceedings.  It  is  then 
contended  that,  as  section  83  enacts  that,  if  either  of  the 
parties  shall  have  included  in  the  order  or  statement  any 
frivolous  grounds  of  removal  or  appeal,  the  justices  may 
award  costs,  the  clause  shews  that  any  ground  of  settle- 
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ment  but  that  on  which  the  order  is  made  ought  not  to  be        1839. 
sent,  as  leading  to  unnecessary  expense.     But  the  order    ^/^^ 
alluded  to  there  is  the  order  of  justices,  and  the  statement  «. 

18  the  statement  of  the  grounds  of  appeal,  the  examination  ^"oinrwELL^ 
of  the  witnesses  not  being  alluded  to  at  all.  Which  then 
is  more  likely  to  increase  the  expenses  of  an  appeal,  the 
withholding  evidence  and  keeping  parties  in  the  dark  as  to 
the  facts,  or  sending  the  whole  examination,  which  may, 
indeed,  prevent  the  appeal  altogether?  We  do  much  bet- 
ter in  holding  that  the  removing  parish  has  no  discretion  as 
to  which  of  the  examinations  are  to  be  sent. 

Order  of  Sessions  confirmed. 


Brooks  v.  Stuart.  FeSi^^Ath. 

Assumpsit  by  the  plaintiff,  one  of  the  public  officers  J°  «*  *^^?***"'" 

^     ^  .  ^  .  tion  against 

of  the  Lincoln  and  Lindsey  Banking  Company,  against  the  him,  as  maker 
defendant,  as  maker  of  a  promissory  note  indorsed  to  the  ^^  note'*  the 

said  Company.     The  declaration  contained  counts  also  for  defendant 

-  .  ,  1       -n*  ,         pleaded  that 

money  lent,  mterest,  and  on  an  account  stated,     rirst  plea ;  the  note  was 

that  at  the  time  of  the  promises  one  Waison  was,  and  still  ^  joint  and 

.  "^  ,  ,         several  note 

is,  a  partner  in  the  said  Company ;  that  the  said  promises  hy  defendant 
were  made  jointly  by  defendant  and  one  Agar:  that  after  fh^t  j'had 
the  making  of  the  said  promises,  to  wit,  on  &c.,  by  a  cer-  heen  released. 
tain  indenture  &c.,  Watson,  being  such  partner  and  acting  ^hat  A.  had* 

for  the  Company,  released  to  Aear  the  causes  of  action  in  J*®®"  J®  ^ 
.  .  7-       .  leased  at  de- 

the  declaration  mentioned.     Verification.  fendant's  re- 

Replication  as  to  the  first  plea,  so  far  as  it  related  to  the  ^^  dTnd- 
cause  of  action  in  the  first  count  of  the  declaration,  that  ant,  in  coosi- 
fVatson  executed  the  indenture,  at  the  request  of  defendant,  ^^^  reie^ 

for  the  purpose  of  releasing  Agar  from  the  payment  of  the  at  his  reaaest, 

,     ,  A  J       t  •    •       ratified  the 

promissory  note,  and  thereupon  afterwards,  the  note  being  promise  in  the 

declaration, 
and  promised  that  he  would  remain  liable  on  the  note,  as  if  there  had    been  no 
such  release: — Held,  that  the  replication,  setting  up  a  parol  contract  to  avoid  the 
release,  was  bad. 
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wholly  unpaid,  io  coasideratioD  of  the  premises,  and  that 
Walion  had,  at  the  defendant's  requesti  so  released  jlg€^, 
defendant  ratified  and  confirmed  the  promise  in  tke.  first 
comit  mentioned,  and  promised  the  Company  that  he  would 
be  and  remain  -  liable  to  the  Company  on  the  prombsory 
note,  as  if  the  indenture  had  not  been  made.  Verification* 
Special  demurrer,  on  the  ground  that  the  replkation  was 
a  departure  from  the  first  count,  the  latter  alleging  the  ordi- 
nary promise  resulting*  from  the  making  of  a  promisaory 
note,  and  tJie  replication  alleging  a  new  promise^  founded 
on  a  new  and  distinct  consideration ;  and  also  that  tbe  replit 
cation  was  defective  in  this, — that  the  plaintiff  sliould  have 
either  relied  upon  tbe  alleged  ratification  of  the  promise  in 
the  first  count,  or  upon  the  alleged  promise  that  tbe  defend- 
ant would  remain  liable  on  the  promissory  note,  and  not 
upon  both,  by  which  mode  of  pleading  the  defenditntiiad 
been  prevented  from  taking  a  single  conclusive  and' distinct 
bsue;  and  also  that  the  subject-matter  of  the  replication,  if 
pleadable  at  all,  was  in  the  nature  of  an  estoppel,  and 
should  have  been  pleaded  as  such,  &c.  Joinder  in  idsr 
murrer(a). 


I .  ^ 


Martin t  in  support  of  the  deinurrer.  The  release  by 
Watson  enures  of  course  as  a  release  by  all  tbep^^taers; 
jRuddock'a  case  (&) ;  nor  can  it  be  disputed  that  the  release 
to  ^gar  was  a  release  to  the  defendant  ^Iso  as  ius  co-con^ 
tractor  (c) ;  and  this  effect  of  the  release  cannot  be  defeated 
by  a  mere  parol  agreement;  2  Wms.  Sauud.  47  s^n.  1,  aud 
Cocks  V.  Nash  {d).  The  subsequent  promise  is  altogether 
bad,  for  want  of  consideration.  "  The  obligee  releases  to 
one  obligor;  the  other,  in  consideration  of  the  forbearance, 
undertakes  to  pay ;  and  in  an  action  upon  the  case,  the 
matter  was  found  specially;  and  Rolls  argued  that  the 
debt  was  not  absolutely  discharged,  but  only  sub  modo,  viz. 


(a)  Another  replication  was  also 
demurred  to  on  the  ground  of  du- 
plicity. R.  V,  Richardt,  lor  the 
plaintiff,  admitted  that  it  could 
not  be  sustained. 


(6)  6  Rep.  95  a. 

(c)  5  Bac.  Abr.  624,  tit.  Release 
(O.) 

(d)  9  Bing.  341. 


Brooks 

V. 
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if  the  other  can  have  the  release  to  plead,  and  because  the  1839. 
forbearance  was  a  good  consideration.  But  the  Court  was 
of  opinion  that  the  debt  was  absolutely  disicharged^  and 
therefore  the  consideration  was  insufficient:*'  Uargrave^s  Stuart. 
Co.  Lit,  note  144  to  232  a,  referring  to  Ho6.  70.  Even, 
however,  if  the  replication  is  good  in  8iibstsnftce>  it  is  a  clear 
departure  from  the  first  count. 

R.  V.  Uichards,  contra.  The  replication  is  clearij  good 
in  substance.  Assuming  Cock$  v.  Nash{Q)  to  be  good  law, 
it  shews  only  that  the  mere  assent  of  one  obligor  to  the 
release  of  the  other  is  not  sufficient.  In  this  case  there  is  a 
dbtmct  promise.  With  respect  to  the  alleged  departure, 
the  replication  obviously  fortifies  the  count,  by  shewing  in 
what  manner  the  promise  therein  contained  is  still  in  force, 
notwithstanding  the  prini4  facie  effect  of  the  release.  So, 
where  the  Statute  of  Limitations  is  pleaded,  proof  of  a  new 
promise  sustains  the  declaration ;  or,  if  it  can  be  objected 
that,  as  the  statute  bars  the  remedy  ami  not  the  debt,  there 
if  no  analogy  between  the  two  cases,  aubsequent  promises 
by  a  certificated  bankrupt,  or  an  infant  on  his  majority,  may 
be  referred  to  as  shewing  that  the  replication  of  such  pro- 
mises fortifies  the  declaration  on  the  original  promise.  The 
defendant  in  effect  is  shewn  by  the  replication  to  have 
agreed  that  the  release  should  not  be  made  use  of  to  defeat 
bis  original  promise.  Irving  and  another  v.  Veitch  {h)  also 
may  be  cited  as  an  authority  that  the  promise  in  this  repli- 
cation should  not  have  been  declared  upon  as  a  new  pro- 
mise (c). 

The  Court  (^)  held  the  replication  bad,  as  setting  up  a 
parol  contract  to  avoid  the  release. 

Judgment  for  defendant, 

(a)  9  Bing.  341.  &  P.  462. 

(6)  8  M.  &  W.  CK).  (rf)  Lord  Denman  C.  J.,  UhU- 

(c)  See  Meyer  v.  Eaworth,  3  N.      dale,  Williams,  and  Coleridge,  Js. 
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Monday,  I  BBS  v.  RicHARDsoN  and  another. 

February  41  h. 

Lessee  of  a       DEBT  for  use  and  occupation.    Plea :  Nunquam  indebi- 

premises,  and        The  following  special  case  was  stated  under  3  &  4  Will,  4, 

tenant  held       ^*  ^^*     -^c^*  ^^^  Maria  Hughes  being  in  the  occupation 

over  for  a  por-  ^f  certain  premises  of  the  plaintiff,  hereinafter  described, 
tion  of  a  year  ,  r^  . 

after  the  expi-  on  the  5d  December,  1827|  a  deed^  (which  was  admitted  to 
I^ra"a^^a\ntt  ^^  ^  lease,)-was  executed  bj  her  and  the  plaintiff,  by  which 
the  will  of  the  the  plaintiff  demised  to  her  the  said  premises  for  eight 
he  could  not  J^^^^,  to  commence  from  the  11th  October  precedii^,  at  a 
give  up  pos-     yearly  rent  of  20/.     From  and  after  the  execution  of  thii 

session  to  his 

lessor.  During  lease,  the  said  Maria  Hughes  continued  in  possession  and 
such  holding     occupation  of  the  said  premises,  upon  the  terms  therein 

over  lessee  dis-  ,  ,  , 

trained  upon  mentioned,  until  her  death,  which  took  place  in  the  begin- 
tenantlbr  rent  °'"8  ^f  February,  1829.  The  defendants  are  the  executors 
previously  due:  of  the  said  Ann  Maria  Hughes,  who  have  proved  her  will 
see  was  liable'  ^"^  acted  in  the  execution  of  the  disposition  thereof,  i^fter 
in  use  and  oc-  the  death  of  the  said  Ann  Maria  Hushes,  the  defendants, 

cupation,  for  . 

the  period  of    as  such  executors,  wished  and  proposed  to  the  plaintiff  to 

the  under-te-  surrender  the  said  premises  to  him,  but  the  plaintiff,  be- 
over,  but  not  lieving  that  by  the  said  instrument  a  term  of  eight  years 
year's^rent?  ^*®  created,  refused  to  accept  such  surrender.  There- 
upon the  defendants  underlet  the  said  premises  to  Robert 
Craik  from  year  to  year,  subject  to  the  determination  of 
their  interest  therein  as  such  executors,  at  the  same  yearly 
rent  of  20/.,  and  the  said  Crcuk  entered  into  the  posses- 
sion and  occupation  of  the  said  premises,  as  their  under- 
tenant, and  continued  in  the  occupation  thereof  until  the 
14th  day  of  December,  1835,  under  the  circumstances 
hereafter  mentioned.  The  original  rent  has  been  duly  paid 
to  the  plaintiff  by  the  defendants  up  to  the  11th  day  of 
October,  1835.  On  that  day,  the  defendants  being  desi- 
rous of  delivering  up  possession  of  the  said  premises  to  the 
plaintiff,  demanded  possession,  by  their  agent,  from  their 
undertenant,  the  said  Craik,  but  the  said  Craii  refused  to 
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quit,  and  continued  against  the  defendants'  will  to  occupy,        issg. 
by  retaining  his  goods  upon  the  premises.     On  the  l6th      ^-^^^^^ 
day  of  the  same  October,  10/,  rent  being  in  arrear  from  ^^ 

the  said  Craik  to  the  defendants,  they,  by  their  agent,  dis-   Richardson 

.      J  1       r  .1  •  I  r-1     -I  •   •  t       ^^^  another, 

trained  upon  goods  of  the  said  Lratk,  remammg  upon  the 

premises  in  question  until  the  22d  day  of  the  same  month. 

After,  as  well  as  during  the  continuance  of  the  distress, 
defendants,  by  their  agent  and  attorney,  endeavoured  to 
induce  the  said  Craik  to  quit  the  premises,  and  on  the 
14th  day  of  December  following  he  did  quit  the  same. 

No  rent  or  compensation  of  any  kind  has  been  received 
by  the  defendants,  for  the  period  between  the  11th  day  of 
October  and  the  14th  day  of  December,  1835.  The  plain- 
tiff was  aware  of  all  the  circumstances  hereinbefore  stated, 
but  no  direct  communication  took  place  between  him  and 
the  defendants,  or  their  agents,  until  the  said  14th  day  of 
December,  1835.  On  that  day  the  key  of  the  said  me$« 
suage  and  possession  of  all  the  said  premises  were  offered 
by  the  agent  of  the  defendants  to  the  plaintiff.  The  plain- 
tiff, however,  refused  the  key,  unless  the  defendants  would 
pay  a  quarter's  rent;  but  the  plaintiff  stated,  that  if  the 
defendants  would  then  pay  a  quarter's  rent  he  would  take 
it,  and  accept  the  key  and  release  the  defendants  from  all 
liability.  The  agent  of  the  defendants  refused  to  make 
such  payment,  and  the  key  remained  in  his  possession,  and 
the  said  premises  have  not  been,  in  fact,  occupied  from 
that  time  up  to  the  1  Ith  day  of  October,  1836.  The  plead- 
ings are  to  be  considered  as  part  of  the  case,  and  may  be 
referred  to  accordingly,  and  the  Court  is  to  have  power  to 
draw  any  inference  from  the  facts  above  stated  which  a 
jury  might  draw. 

B,  Andrews  for  the  plaintiffs  The  defendants  are  liable 
for  a  year's  rent.  There  was  no  privity  between  the  plaintiff 
and  Craik,  and  the  defendants  are  properly  sued  for  use 
and  occupation.  Where  lands  are  agreed  to  be  let  to  il., 
who  suffers  another  to  occupy.  A*  is  liable  for  use  and 
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1839.         occupation ;  Bull  t.  Sibbi{a).  So  ia  Harding  v.  Creihorn  (&)» 
^T^^      v'bich  was  also  an  action  for  use  and:  oociipationi  Lord 
V.  Kenyan  held  that  "  when  a  lease  ia  expired,  the  tenant's 

andanotber.   responsibility  is  not  at  an  end  ;  for  if  the  premises  are  in 
possession  of  an  undertenant,  the  landlord,  may  refuse  to 
accept  the  possession,  and  hold  the  original  lessee  liable ; 
for  the  lessor  is  entided  to  receive  the  absolute  possessioQ 
at  the  end  of  the  term.    But  it  may  be  proved  that  the 
lessor  had  accepted  the  undertenant  as  his  tenant,  &c** 
Here  there  is  no  pretence  for  saying  that  the  plaintiiF  ever 
accepted  Craik  as  bis  undertenant    The  defendants  are 
liable,  not  only  to  the  time  when  they  tendered  the  key,  but, 
as  they  have  acted  as  owners,  by  distraining,  they  may  be 
considered  tenants  down  to  the  11th  October,  1836. 

Plait,  contri.  It  is  not  necessary  to  contravene. the 
authority  of  Bull  v,  Sibbs  (a),  for  it  does  not  apply.  In 
that  case  there  was  a  question,  whether  there  ever. bad 
been  any  agreement  at  all  between  the  plaintiff  and  defend- 
ant respecting  the  occupation  of  the  premises,  Thejuiy 
found  that  there  had  been  such  an  agreement,  and  also^ 
that  the  actual  occupant  was  undertenant  to  the  defendant 
Here,  there  is  no  question  that  the  relation  of  landlord  and 
tenant  once  subsisted  between  the  plaintiff  and  the  defend- 
ants :  but  the  whole  evidence  shews  that,  after  its  regular 
expiration  in  October,  1835,  it  was  not  renewed  by  Craik 
occupying  as  their  undertenant,  for  he  occupied  against 
their  will.  Harding  v.  Crethom  (6),  was  a  nisi  prius  decir 
sion,  and  the  defendant  had  a  verdict,  so  that  the  doctrine 
of  Lord  Kenyan  C.  J.  was  not  brought  into  question  after- 
wards ;  and,  in  that  case  also,  it  did  not  appear  that  the 
actual  occupant  retained  possession  against  the  w*ill  of  the 
defendant.  If  an  action  of  mesne  profits  were  brought 
against  the  defendants,  the  illegal  intrusion  relied  upon 
would   be  the  occupation  by  Craig,  and  it  would  therefore 

(a)  8  T.  R.  826.  (b)  1  Esp.  57. 
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be  a  defence^  to  shew  that  he  occupied  against  their  eoii<^        1830. 

aenU    The  plaintiff  is  not  without  remedy ;  he  might  have      ^^^v^^ 

Ibm 
brought  use  and  occupation  against  Craik,  but  his  conti-  9. 

nuance  in  possession^  in  defiance  of  the  defendants,  cannot  BicaAaMov 

make  them  responsible  m  tuts  form  of  action.    They  could 

have  no  reversion  so  as  to  authorize  a  distress,  for  if  any 

new  tenancy  was  created  by  Crail^n  holding  over,  it  was 

for  the  year,  and  commensurate  with  their  own  tenancy. 

£.  Andrews,  in  reply^  cited  Pinero  v.  Judsan(a)  to  shew 
that  use  and  occupation  lies  for  a  constructive  as  well  as 
for  an  actual  occupation. 

Lord  Denman  C.J. — ^The  plaintiff  is  entitled  to  re« 
cover.  The  defendants  continued  in  possession  after  the 
expiration  of  their  term.  It  is  immaterial  that  they  could 
have  no  reversion,  they  chose  to  consider  themselves  as 
tenants^  and  to  treat  Craik  as  their  undertenant,  by  dis- 
training on  him.  But  I  think  that  they  are  liable  only  up 
to  the  14th  December,  when  they  offered  to  deliver  up 
possession  to  the  plaintiff,  and  that  he  should  have  judg* 
ment  for  a  corresponding  portion  of  the  rent  only. 

LfTTLBDAtE  J. — If  the  premises  had  been  recovered 
from  Craik  in  ejectment,  the  plaintiff  might  afterwards  have- 
brought  an  action  for  mesne  profits  against  him,  and  reco- 
vered them  up  to  the  14th  December,  when  possession  was 
given  up.  As  to  the  action  for  use  and  occupation,  the  occu- 
pation of  Craik  is  that  of  the  defendants.  They  were  bound 
to  give  possession  at  the  end  of  their  term,  and  must  be  liable 
to  some  kind  of  proceeding  for  not  doing  so,  as  to  a  special 
action  for  not  so  giving  up  the  possession.  Suppose, 
then,  they  had  themselves  remained  in  actual  occupation 
till  the  14th  December,,  after  the  expiration  of  their  te- 
nancy ;  if  the  expired  tenancy  had  been  from  year  to  year 
they  would  have  rendered  themselves  liable  for  a  whole 

(a)  6  Bing.  S06. 
VOL.  I.  T  T 
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year's  rent ;  but  as  the  tenancy  was  for  a  term,  they  are 
J  liable  for  that  portion  of  time  only  for  which  they  held 

V,  over. 

RiCHARMOV 

9ad  another.        TTiLLiAMs  and  Coleridge,  Js.  concurred. 

Judgment  for  the  plaintiff. 


Fehmary^bth,  I'''®  QuEEN  V.  The  Recorder  of  Bath. 

The  power  of  AdDISON,  in  Michaelmas  term,  had  obtained  a  rule 

appeal  against  '  ' 

a  borough         calling  upon  the  defendant  to  shew  cause  why  a  mandamus 

C  WUL  4  c.  should  not  issue,  commanding  him  to  cause  continuances 
70,  is  confined  to  be  entered  to  the  next  quarter  sessions  of  the  peace, 

of  appeal  upon  an  appeal  of  one  W.  P.  Roberts  agaiust  a  borough 

against  a  ^^^^^ 

county  rate,  . 

under  65  Geo,      The  affidavit  of  Mr.  Roberts,  on  which  the  rule  was  ob- 

and  therefore'  ^^^^^^'  stated  that,  on  the  14th  July,  18S8,  a  borough  rate 
an  individual  was  made  for  the  city  and  borough  of  Bath  for  the  sum  of 
for  any  ^r-      6866/.  2s.  (which  was  admitted  to  be  a  good  rate  on  the 

sonal  griev-      f^^g  of  it),  and  which  was  apportioned  amongst  the  several 

ance,  oronthc  ^  -r*     i        r  i«       i        r 

ground  of  the    parishes  of  Bath.     Immediately  after  the  rate  was  made, 

rate  being  re-    ^i^^  deponent,  being  a  rate-payer  and  a  person  aggrieved 

by  the  rate,  entered  an  appeal  against  the  rate  at  the  then 
next  borough  sessions,  and  gave  all  the  requisite  notices. 
On  the  hearing  of  the  appeal  before  the  recorder  the  ap- 
pellant stated  that  the  town  council  had  ever  since  their 
existence  exceeded  their  income,  and  that,  on  the  17th 
July,  1837,  they  had  incurred  a  debt  of  8035/.  13s.,  to  pay 
which  they  had,  on  the  10th  January,  1838,  under  1  Vid. 
c.  81,  levied  a  retrospective  rate  for  6050/.  14s.,  leavings 
debt  of  nearly  £000/.  still  due  from  the  council :  that  they 
had  continued  the  same  rate  of  expenditure,  and  had 
made  no  borough  rate  to  meet  such  excess  of  expenditure 
beyond  their  income,  or  to  pay  the  balance  of  2000/. :  that 
the  council,  on  the  14th  July  last,  were  again  in  debt  to  the 
amount  of  4000/.  or  5000/.,  and  that  the  rate  on  those 
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days  was  made  to  discharge  the  debt  as  well  as  the  pro-         1839. 

spective  expenses  of  the  borough ;  and  the  appellant  then      ^-^n^^^ 

stated  to  the  recorder,  that  this  rate  was  at  least  4000/.  ^^ 

greater  than  it  would  have  been  if  the  town  council  had    R^rder  of 

cleared  their  debts  due  on  the  17th  July,  1837,  under  the 

1  Vict.  c.81y  S.2;  and  that  such  rate,  though  in  form  prospec- 

tive,  was  not  so  in  fact,  but  only  colourably  so,  and  was  in  a 

great  measure  retrospective.     The  recorder  was  of  opinion 

that  he  had  no  jurisdiction,  and  that  his  power  was  exactly 

similar  to  that  of  the  county  quarter  sessions  with  regard 

to  county  rates,  and  that  no  county  rate  could  be  appealed 

against  on  that  ground,  and  he  accordingly  dismissed  the 

appeal. 

Sir  W.  W.  Follett  and  Hodges  shewed  cause  in  Michael- 
mas term  last  {a).  The  rate  complained  of  in  the  present 
case  is  good  upon  the  face  of  it,  and  the  objection  to  it, 
made  by  an  individual  rate-payer,  is,  that  it  is  bad  in  fact, 
because  it  is  to  be  applied  to  old  debts.  The  question  is 
whether,  under  s.  92  of  5  &  6  Will.  4,  c.  T6,  an  individual 
rate-payer  has  any  right  of  appeal  under  such  circumstances. 
That  section  enacts,  ''  that  any  person  who  shall  think 
himself  aggrieved  by  any  such  rate  may  appeal  to  the  re- 
corder at  the  borough  sessions,  who  shall  award  relief  in 
the  premises  as  in  the  nature  of  a  county  rate.*'  !Now, 
on  turning  to  the  statute  which  regulates  appeals  against 
county  rates,  55  Geo.  3,  c.  51,  s.  14(&),  it  appears  that  the 
only  cases  where  relief  can  be  awarded  on  a  county  appeal 
is  where  a  whole  parish  is  overrated,  or  unequally  rated, 
or  omitted  from  the  rate;  and  in  such  case  the  sessions 
are  empowered  to  alter  so  much  of  the  rate  as  regards  the 
particular  parish.  It  is  evident  that  this  enactment  does 
not  embrace  the  case  of  an  individual,  and  so  it  has  been 
decided;  Rex  v.  The  Justices  of  Westmoreland (c).     The 

(a)  Nov.  94th,  before  Lord  Dm-         (b)  See  the  section  set  out  in 
fiianC.  J.,  Paiteson  nnd  Williams      the  judgment  of  the  Court, /NMf. 
Js.     Coleridge  J.  was  in  the  Bail  (r)  10  B.  &  C.  226. 

Court. 

T  T  2 
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1839.        question  of  nhat  is  a  personal  grievance  under  this  section 
^"^"^^^      of  the  Municipal  Act  was  discussed  in  Rex  v.  The  Recorder 
^,  of  Poole  (a) ;  but  in  the  present  case  it  is  clear  that  the 

Reorder  of  appellant  had  no  grievance  but  what  was  shared  by  all  the 
inhabitants  of  the  borough,  and  therefore  the  recorder 
could  not  afford  him  any  relief.  If  the  appellant  had  been 
personally  aggrieved  by  the  rate,  or  if  one  of  the  parishes 
of  which  Bath  consists  had  been  overrated,  then  the  juris* 
diction  of  the  recorder  would  have  accrued.  Or  it  may  be 
contended  that  the  word '' person/*  in  s.  92,  does  notiti- 
clude  individuals  at  all,  except  in  extra-parochial  districts, 
where  there  are  no  parish  officers,  in  which  case,  under  S5 
Geo,  3,  c.  51,  individuals  may  appeal;  and  that  in  all  other 
cases  it  means  parish  officers,  just  as  in  Cortis  v.  TYte  Kent 
Waterworks  (^b),  and  Boyd  v.  The  London  and  Croyddn 
Canal  Company  (c),  "  persons'*  was  held  to  indude  c6fpo- 
rations.  But  suppose  that  an  individual  might  appeal  in 
this  case  as  a  parish  can  on  a  county  rate,  still,  as  the 
ground  of  the  appeal  is  that  the  rate  is  retrospectivie,  iiid 
the  rate  is  good  upon  the  face  of  it,  it  would  make 'the 
recorder  the  judge  of  the  acts  of  the  council,  if  he^  bad 
jurisdiction  over  the  appeal.  If  the  rat^  were  retrOiripective 
on  the  face  of  it,  then  no  distress  warrant  could  issue  upon 
it,  which  was  the  case  of  Woods  v,  Reed(Jt)\  but  if  Ike 
rate  is  good  on  the  face  of  it,  then  thie  council  ^ould  have 
no  power  to  apply  it  retrospectively;  or  if  such  was  the 
intention  of  the  council,  the  rate-payers  might  reftise  to  pa; 
the  rate ;  and,  under  1  Vict.  c.  78,  s.  44,  any  order  of  the 
council  so  appropriating  the  rate  would  be  removable  by 
certiorari.  [Pattesun  J.  The  certiorari  is  taken  away  by 
sect.  1 3*2  of  5  &  6  Will.  4,  c.  76.]  It  is  restored  by  the  sub- 
sequent statute.  [Patteson  J.  That  is  only  with  respect 
to  orders  for  payment  of  money  out  of  the  borongh  fund. 
This  money  would  not  come  out  of  the  borough  fulid.] 
Then  equity  would  give  a  remedy ;  for  it  hay  been  decided 

(a)  1  N.  &  P.  756.  (c)  4  Bing.  N.  C.  669. 

(6)  7  B.  &  C.  314.  (d)  2  M.  &  W.  777. 


The  Queen 
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that  the  Lord  Chancellor  would  interpose  if  any  malversa-         i839. 
tion  takes  place  by  the  council.     In  Rex  v.  SiUifaiU  {a)  the 
Court  threw  out  an  opinion,  that  a  rate  good  on  the  face  ^. 

of  it  is  not  bad  because  the  proceeds  are  to  be  applied  to  R«^»<'«'"  of 
a  past  debt.  If  the  rate  is  retrospective  on  the  face  of  it, 
qo  doubt  this  Court  would  quash  it ^  Rex  v.  Justices  of 
Ftin(shire  (6) ;  but  there  is  no  instance  of  such  a  rate  being 
appealed  against  on  this  point.  And  Rex  v.  The  Mayor  of 
Gloucester  {c)  shews  how  unwilling  the  Court  is  to  inquire 
whether  a  rate  is  retrospective  or  not;  for  there,  although 
the  rate  was  to  be  applied  retrospectively,  as  it  was  good 
in  form,  the  Court  would  not  quash  it. 

,  Addison,  contr^.  The  last  case  cited  is  no  authority  on 
the  question,  for  it  turned  entirely  upon  the  question  whe- 
ther the  rate  was  made  in  conformity  with  the  provisions  of 
the  act.  It  also  affords  an  answer  to  the  argument,  that 
objections  to  the  rate  can  only  be  taken  on  certiorari. 
When  the  rate  is  bad  on  the  face  of  it,  then  certiorari  is 
the  proper  course;  but,  when  it  is  bad  by  matter  defers, 
then  appeal  is  the  proper  and  only  mode  of  bringing  it  be- 
fore the  Court.  The  argument  on  the  other  side  is  that,  as 
an  appeal  against  a  county  rate  is  given  to  overseers  only,  so 
also  is,  the  appeal  against  a  borough  rate ;  and  for  this  rea- 
son the  word  ^'  person,"  iu  s.  9^,  is  stated  to  mean  over- 

,  yeers ;  but  it  should  be  shewn  also  that  it  means  overseers 
opiy,  which  is  impossible.  Then  it  is  said  that  only  the 
same  relief  can  be  afforded  on  a  borough  appeal  as  on  a 
county  appeal,  and  that  the  only  ground  for  appealing  in 
the  latter  case  is  for  an  inequality  of  rate ;  but  that  is  not 

.  80,  for  the  county  rate  may  be  appealed  against  for  over- 
rating any  particular  parish,  which  is  the  case  here.  Rex 
y.  The  Justices  of  Westmoreland  (d)  destroys  the  argument 
pu,  the  other  side,  for  it  was  held  there  that  the  appeal  did 

(fl)  4  A.  &  E.  354;  5.  C.  5  N.      D.  &  R.  470. 
&  M.  640.  (c)  5  T.  R.  346. 

(b)  5  B.  &  Aid.  761;  S.  C,  1  (d)  10  B.  &  C.  we. 
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1839.         not  lie^  because  the  whole  parish  was  not  affected;  but 
'^'^^>^^      here  confessedly  the  whole  parish  is  equally  affected  with 
9.  the  appellant.     The  present  rate  is  clearly  bad  for  being 

Reorder  of  retrospective.  The  last  case  on  the  subject  is  Woods  v. 
Reed  {a),  where^  it  is  true,  the  rate  was  bad  on  the  face  of 
it;  but  if  it  can  be  shewn  to  be  bad,  why  should  not  any 
rate-payer,  under  this  appeal  clause,  be  allowed  to  shew  it 
to  be  so  ?  Appeal  clauses  are  entitled  to  a  liberal  conl^truc- 
tion,  and  the  legislature  only  intended  that  the  language  of 
the  55  Geo.  3,  c.  51,  should  be  applied  cy  pris.  The 
county  rate  and  the  borough  rate  are  perfectly  distinct  in 
their  nature ;  the  latter  is  applicable  to  items  of  a  much 
more  multifarious  character:  it  is  therefore  evident  that 
more  numerous  grounds  of  appeal  may  arise  upon  it.  Tbeo, 
again,  the  parties  who  make  the  rate  in  the  county  are  the 
magistrates,  with  scarcely  any  interest,  and  the  legislature 
has  such  confidence  in  them,  that  it  directs  the  appeal  to 
themselves ;  but  in  boroughs  it  is  the  council  who  make  the 
rate,  and  who  may  vote  the  proceeds  to  themselves  in  sala* 
ries,  &c.  Lastly,  the  rate  is  required,  by  s.  92,  to  be  made 
in  addition  to  the  borough  fund;  but  it  is  clear  that  this 
rate  is  not  in  addition  to  it,  but  to  clear  off  a  debt  incurred, 
which  also  makes  the  rate  bad.  A  dictum  in  Hex  v.  Sillh 
fant  (b)  has  been  relied  upon,  but  the  Court  only  threw  out 
there  that,  if  the  rate  were  retrospective,  that  would  be 
an  objection  in  the  Ecclesiastical  Court,  and  properly;  for, 
as  that  Court  had  jurisdiction,  the  Court  of  King's  Bench 
could  not  interfere.  So  also  it  is  said  a  Court  of  Equity 
may  interfere.  No  doubt  it  would  if  there  were  any  fraud 
or  corruption,  but  that  is  not  what  is  complained  of.  As 
to  the  power  of  the  prosecutor  to  resist  the  rate,  what 
remedy  is  that  to  a  party  leaving  the  borough  1 

Cur,  adv.  vult. 
Lord  Denman  C.J.  now  delivered  the  judgment  of  the 

(«)  2  M.  &  W.  777.  (6)  4  A.  &  E.  354;  S.  C.  5  N.  & 

M.  640. 
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Court. — This  was  an  appeal  against  a  rate,  made  for  the 
city  and  borough  of  Bath^  by  a  rate-payer^  liable  to  contri<- 
bute  to  the  same,  and  who  had  given  due  notice  of  hii 
intention  to  appeal  against  such  rate.  The  appeal  having 
been  entered  at  the  next  quarter  sessions,  held  at  Bath  on 
the  l6th  day  of  July  last,  and  respited,  came  on  for  hearing 
at  the  following  sessions,  held  on  the  9th  day  of  October 
last,  before  the  recorder  of  the  said  city  and  borough.  The 
appellant  having  upon  that  occasion  stated  several  object 
tions  (apparently  of  considerable  importance)  against  the 
said  rate,  the  recorder  expressed  his  opinion  to  be  that  he 
had  no  jurisdiction  to  try  the  case;  and  whether  that 
opinion  is  correct  or  not,  is  the  question.  And  this  de- 
pends upon  the  proper  construction  to  be  put  upon  the 
5  &  6  Will.  4,  c.  76,  s.  92,  and  the  55  Geo.  3,  c.  51,  s.  14. 
And  here,  as  it  seems  to  us  hardly  possible  to  suppose 
it  to  have  been  the  intention  of  the  legislature  that  an  indi- 
vidual interested  and  aggrieved  should  not  have  the  power 
of  questioning  the  validity  of  a  rate  at  the  sessions,  we 
cannot  avoid  noticing  with  regret  that  recourse  should  have 
been  had  to  the  method  of  giving  an  appeal  by  reference 
to  another  statute,  instead  of  giving  it  plainly  and  directly 
by  the  statute  itself.  The  former  course,  however,  has 
been  pursued. 

The  92d  section,  then,  of  the  first-mentioned  act,  which 
authorizes  the  imposition  of  a  borough  rate,  gives  an  appeal 
in  the  following  words,  as  applicable  to  the  present  case: — 
*'  And  if  any  person  shall  think  himself  aggrieved  by  any 
such  rate,  it  shall  be  lawful  for  him  to  appeal  to  the 
recorder  at  the  next  quarter  sessions  of  the  borough  for 
which  such  rate  has  been  made,  and  such  recorder  shall 
have  power  to  hear  and  determine  the  same,  and  to  award 
relief  in  the  premises  as  in  the  case  of  an  appeal  against 
any  county  rate.^^ 

It  becomes  necessary  therefore  to  ascertain  with  preci- 
sion what  is  the  relief  which  may  in  that  case  be  awarded. 
And  this  depends  upon  the  55Geo.S,  c. 51,  sect.  14,  which 
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is  as  follows  : — If  4be  churchwarden^  overseer  of  die  poor, 
'^ Q^       or  other  iniiabitant  of  any  parish^  towntlup  or  ptacci  wise* 
V,  tber  parochial  or  otherwise,  where  th&pe  is  no  churchwarden 

^^^  «r   or  «ver^r,  or  ftno,  appointed  to  act  a,  ,mh,  .hall  .t  19 
lime  have  reason  to  think  that  soch  jmrish,  toiwtnhip  er 
place  is  aggrieved  by  any  rate  now  existing  or  hereafter  tor 
be  made,  either  in  pursnance  of  this  act  or  of  any  act  or 
acts  now  in  force,  whether  it  be  on  acoMint^f  the  propor- 
tions assessed  -upon  the  respective  parUhes,  towtiskifs  er 
places  being  unequal,  or  on  account  of  some  qfke  or  more 
of  them  being,  without  sufficient  causci  omitted  altogether 
from  the  rate,  or  on  account  of  snchpartsA,  iawnshipor 
place  being  rated  at  a  higher  proportion  of  the  pound,  ao* 
cording  to  the  fair  annual  value  of  the  rateable  property 
thereia,  or  on  account  of  some  other  psarish  &c«   being 
rated  at  a  lower  proportion  of  the  pound  sterling,  accosdiag 
to  the  fair  annual  value  of  the  rateable  property  thereti^ 
than  has  been  fixed  and  declared  by  the  justices  of  the 
peace  of  the  said  county  in  ^«essions  assembled,  as  the 
basis  of  the  rate  of  the  said  county,  or  on  account  of  any 
other  just  cause,  it  shall  be  lawful  for  such  churchwarden 
Sic.  to  appeal  to  the  quarter  sessions  against  such  part  of 
the  rate  only  as  may  affect  the  parish  &c.  which  are  'ufi-* 
equally  rated,  or  which  shall  appear  to  be  bver«>rated  er 
under-rated,  or  omitted  altogether  from  the  rate;  and  the' 
said  justices  are  empowered  to  hear  and  finally  determine' 
the  same,  and  either  to  confirm  such  parts  of  the  rate  as 
have  been  appealed  against,  or  to  correct  such  iffequalitieSf 
disproportions  or  omissions  as  shall  be  proved  to  exist  therein.*' 
And,  from  a  perusal  of  this  clause,  it  is  perfectly  obvioos 
that  the  appeal  is  given  to  remedy  total  omissions  of  pa- 
rishes from  the  rate,  or  inequalities  and  disproportions  (m 
relation  to  each  other)  in  their  contributions  theretd,  and 
nothing  else.     Individual  grievances,  arising  from  unequal 
and  disproportionate  impositions  in  each  of  the  parishes, 
townships  or  places,  are  nowhere  mentioned  or  even  at* 
luded  to.     The  grievances  and  complaints  of  the  whok 
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parish,  township  or  place  otAj  are  noticed.  And  accord^ 
ingly  the  appeal  is  given  exclusively  to  the  public  officer  of 
the  district  or  division^  the  churchwarden  or  overseer. 
When  the  word  ^'inhabitant"  is  usedi  it  is  not  to  be  under- 
stood as  being  applicable  to  crny  individual^  but  to  such 
only  as,  for  the  purpose  of  appeid>  represents  some  place 
where  the  clause  supposes  neither  churchwarden  nor  over- 
seer to  exist,  and  who  must  dierefore  be  understood  to  be 
placed  upon  the  same  footing  as  churchwardetm  and  over- 
seers* 

^  The  relief  therefore  to  be  >  awarded**  at  the-  borough 
sessions  being  expressly  declared  to  be  such  '^  as  in  the 
case  of  an  appeal  against  any  county  rate/'  and  that  being 
restricted  in  the  manner  we  have  seen,  we  are  reluctantly 
driven  to  the  conclusion  that  an  appeal  did  not  lie  to  the 
Quarter  Sessions  of  Bath,  and  tliat  therefore  the  rule  must 
he  discharged^ 

Rule  discharged. 


The  Queen 

v. 

Recorder  of 

Bath. 


Lapierre  r.  M'IntoSH.  Tuaday, 

1  .      .  February  5lh, 

XjiJESPASS  for  breaking  and  entering  the  plaintiff's  dweU  If  an  alien  ar- 
ling-bouse,  aud  expelling  him  from  the  possession  thereof*  possession  of 
PUas:  1.  Not  guilty:  2.  That  before  the  said  time  whea  ^dwellini^. 
&c.^and  before  the  plaintiff  had.  any  thing  in  the  said  dwel-  an  agreement 

•  •   • 

ling-house  in  which  &c«  the  defendant  was  and  still  is  '".^l^'"^.^ 

,         ,       ,  ...         which  provides 

seised  in  his  demesne  as  of  fee,  of  and  in  the  said  dwelling-  for  the  grant- 
bouse  &c«|  and  that  plaintiff,  before  and  at  the  time  of  {"f,^  theTn"^^ 
making  the  agreement  hereinafter  mentionedi  was  and  still  strument  being 
is  a  stranger,  artificer  and  handicraftsman,  to  wit,  a  boot  and  32  Hen!^8^' 
shoemaker,  bom  out  of  the  obeisance  of  ijie  king  of  this  ^'  ^^'  ^'^^  '^* 
realm,  to  wit,  m  the  kmgdom  of  France,  and  not  a  demzen  at  any  time 
and  naturalized,  and  thereupon  before  either  of  the  said  ^"^  ^^^^\  ^^ 

times  when  &c.,  to  wit,  on  the  SQth  August,  1834,  by  a  though  the  in- 
strument do 
ndt  amount  to  a  lease. 
Qimre,  whether  the  bare  entry  on  the  premises  of  a  tenant  at  will,  durii^  his  absence, 
atid  without  his  kave,  bjr  the  lessor,  is  sufficient  to  determine  the  with 
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18S9.         certain  agreement  in  writing  then  made  between  the  defend- 
^^^^^^      ant  and  the  plaintifF,  it  was  wilfully  and  contrary  to  the  sti- 

LaPIBRRE  .  *  ,  r    11  1  •  1 

V.  tute  m  such  case  made,  agreed  as  follows;  that  is  to  say,  the 

M'Intosh.  defendant  agreed  to  let  the  said  dwelling-house,  situate  in  the 
county  aforesaid,  to  the  plaintiff,  and  to  grant  a  good  and 
valid  lease  thereof,  for  the  term  of  twenty-one  years,  unto 
the  plaintiff,  his  heirs  &c.,  at  the  clear  yearly  rent  of  70t^ 
payable  quarterly,  the  said  lease  to  commence  from  Michael- 
mas then  next,  such  lease  to  contain  all  usual  and  proper 
covenants  and  clauses,  especially  to  paint  all  external  work 
8cc.,  the  plaintiff  to  pay  sewers'  rates,  and  all  other  rates  and 
taxes  &c.,  the  insurance  only  excepted;  and  plaintiff  thereby 
agreed  to  take  the  said  house,  and  to  accept  the  said  lease 
at  the  said  rent  of  70/.  per  annum,  containing  the  above- 
mentioned  covenants,  and  to  execute  a  counterpart  thereof; 
the  said  lease  to  be  determinable  at  the  expiration  of  the 
first  seven  or  fourteen  years  of  the  said  lease,  on  the  plaintiff 
giving  six  months'  previous  notice  thereof  in  writing.  And 
the  defendant  further  saith,  that  afterwards  and  before  either 
of  the  said  times  when  &c.,  to  wit,  on  the  30th  August,  1834, 
aforesaid,  the  defendant,  at  plaintiff's  request,  delivered  to 
the  plaintiff  the  possession  of  the  said  dwelling-house  in 
which  8cc.,  and  plaintiff  then  took  and  at  the  times  when 
&c.,  continued  in  and  had  possession  thereof,  on  the  faith 
and  terms  of  the  said  agreement,  and  with  the  view  and 
intention  that  the  said  agreement  should  be  carried  into  ex- 
ecution, and  the  said  last-mentioned  lease  granted  as  afore- 
said, and  not  otherwise ;  whereupon  the  defendant,  at  the 
said  times  when  &,c.,  entered  into  the  said  dwelling-house  in 
which  &c.,  the  outer  door  thereof  being  open,  and  no  per- 
son being  then  therein  of  whom  the  defendant  could  demand 
possession  of  the  said  dwelling-house,  as  he  intended  to  do 
&c.,  and  committed  the  several  trespasses  in  the  declaration 
mentioned,  as  he  lawfully  might  8cc.     Verification. 

Special  demurrer,  setting  out  for  cause  that  the  instru- 
ment mentioned  in  the  plea  is  not  a  lease,  but  an  agreement 
for  a  lease,  and  the  ground  of  demurrer  stated  that  the  3^ 
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Hen.  S,  c.  16|  only  avoids  leases  of  the  permanent  interests 
ID  a  dwelling-house  to  an  alien  arti6cer,  and  that  the  instru* 
ment  stated  in  the  plea  is  not  a  lease,  nor  gives  nor  grants 
way  permanent  interest. 

C.  Jones,  in  support  of  the  demurrer.  The  validity  of 
this  plea  on  the  32  Hen.  S,  c.  16,  depends  on  the  question 
whether  this  instrument  amounts  to  a  lease  or  an  agreement, 
as  that  statute  only  makes  void  actual  leases.  It  is  submit- 
ted to  be  only  an  agreement,  as  it  contains  no  words  of 
present  demise ;  it  is  uncertain  when  the  period  is  to  begin, 
and  it  clearly  refers  throughout  to  a  lease  subsequently  to 
be  executed.  The  cases  on  the  subject  are  collected  in 
Staniforth  v.  Fox  (a)  and  Doe  v.  Reis  (6).  (The  Court  then 
called  on  Chandkss.) 

Chandless,  conirk.  Even  if  this  be  not  a  lease,  still  a  tenancy 
at  will  was  created,  and  therefore  the  landlord  was  entitled 
to  enter  upon  him,  and  consequently  is  entitled  to  the  verdict. 
l^LitiledaleJ.  What  is  there  to  determine  the  will?  Some- 
thing express  is  required,  as  appears  by  Com.  Dig.  Estates, 
(H  6),  a  mere  entry  on  the  demise  by  the  landlord  is  equi- 
vocal.] That  passage  in  Comyn  ub.  sup.  is  relied  upon, 
where  it  is  laid  down  that  if  the  lessor  does  a  wrongful  act 
it  amounts  to  a  determination  of  the  will.  Now  the  com- 
plaint is,  that  the  plaintiff's  entry  is  wrongful.  In  Co.  Lilt. 
55,  it  is  laid  down  that  the  lessor  may  determine  the  tenancy 
at  will  by  entry,  in  the  absence  of  the  lessee,  it  is  clear, 
therefore,  that  no  declaration  of  intention  is  necessary.  If, 
therefore,  this  agreement  does  not  amount  to  a  lease,  the 
landlord  might  enter  at  any  time  and  turn  him  out,  Hegan 
V.  Johnson  (c) ;  but  it  is  submitted  that  it  is  a  lease. 

C.  Jones  replied. 
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Lapieree 
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M^Intosb. 


(a)  7  Bing.  590. 
lb)  8  Bing.  178. 


(c)  2  Taunt.  148. 
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1839.  Lord  Dbnman  C.J. — It  appears  to  me  very  questionable 

whether  this  instrument  amounts  to  a  lease,  and  whether 
the  landlord  had  expressed  any  determination  of  the  tenancy 
M*I]«it)sir.  g|  ^iii^  3o  ^  ^^  authorize  him  to  enter.  But  it  is  <a¥cM| 
in  the  plea  that  the  plaintiiF  took  and  continued  in  possessioD 
of  the  dwelling-house  on  the  iaitb  and  terms  of  |he  agree- 
ment, with  the  view  alid  intention  t&  carry  it  intoveflF^^ct^ 
now  as. the  agreement  was  unlawftil,  the  possession  usder  it 
was  also  unlawful^  and  therefore  the  defendant  was  justified 
in  making  the  entry  in  the  manner  poioted  out  m  the  plea« 

LiTTLEDALB  J.-^^-In  whatever  view  we  regard  this  instru- 
menty  the  defen&nt  is  entitled  to  judgment*  If  it  amiCMiiit 
to  a  lease,  to  commeiice  at  a  future  day,  then  it  is  unlawftil 
under  the  statute;  if  possession  under  it  constituted >ia 
tenancy  at  will,  then  the  lessor  has  always  a  right  iojmi^t 
upon  his  tenant  and  eject  him;  but  without  inquiring  w^e* 
thcr  sufficient  was  done  here  to  amount  to  a  determiaation 
of  the  wili|  it  is  quite  clear  that  the  agreement  was  u&lt^ 
ful,  and  therefore  whether  it  was  a  lease  or  not^  the  plaintiff 
could  acquire  no  interest  under  it* 

Williams  J. — I  will  not  inquire  whether  this  be  a  leaae 
or  not,  but  the  allegation  that  tlie  agreement  was  to  be  car« 
ried  into  execution  shews  the  intention  of  the  partiea  to 
defeat  the  statute,  which  makes  the  instrument  illegal«     r 

Coleridge  J.  concurred. 

Judgment  for  the  defendant. 
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1839. 

Stokr  and  another  v.  Lee  and  Wife.  Wedneuhiy, 

Februaty  6ik, 

MJEBT,  for  goods  sold  and  delif ered  to  Elleu  Jane,  be*  in  an  action 

fore  marriaee  with  the  defendant*  against  hu»- 

°  band  and  wife, 

Third  plea:    The  defendants  aay^  that  whilst  the  said  for  a  debt  con* 

EUen  Jane  was  sole  and  unmarried  she  was  duly  discharged  {^f^^e  cover^^ 
according  to  the  Act  for  the  Relief  of  Insolvent  Debtors,  7  ^^^»  ^^^y  ip^y 
Ge^  4,  c.  579  of  and  from  all  the  debts  and  causes  of  action  charge,  whiira 
in  the  declaration  mentioned.  feme  sole,  un- 

I  •   •    t  ^^^  ^"®  Insol- 

Demurrer  and  joinder.  vent  Debtors' 

£•  F.  Williams,  in  support  of  the  demurrer*  The  plea  ^^^ 
H  bad :  defendant  and  his  wife  are  both  liable  to  be  sued 
for  debts  contracted  by  her  before  the  marriage^  although 
she  has  been  discharged  from  them  under  the  7  Geo.  4,  c  57. 
If  they  cannot  be  sued  the  creditors  are  without  remedy, 
for  the  machinery  of  the  Insohent  Act,  by  which  the  future 
effects  of  a  discharged  debtor  are  to  be  taken  in  payment 
of  his  debts,  is  not  applicable  to  a  female  who  marries  after 
her  discharge  under  the  act*  By  section  67  a  (Nrisoner, 
before  discharge,  is  required  to  execute  a  warrant  of  at* 
torney,  to  confess  judgment  for  the  amount  of  debts  in  his 
schedule,  on  which  the  Insolvent  Court  may  permit  execu- 
tion to  be  taken  out  when  the  insolvent  becomes  of  ability 
to  pay.  This  section  is  paralized  in  the  case  of  an  insolv* 
ent  female,  marrying  after  her  discharge,  unless  her  hus- 
band is  chargeable,  for  her  property  vests  in  her  hus- 
band, so  that  she  cannot  be  said  to  have  ability  to  pay, 
although  a  large  fortune  should  devolve  upon  her.  The 
condition  of  the  prisoner's  discharge  was,  that  she  should 
give  a  warrant  of  attorney,  which  of  course  must  mean  such 
a  warrant  of  attorney  as  would  be  effectual ;  the  warrant 
of  attorney,  therefore,  which  she  has  rendered  ineffectual 
by  her  marriage,  cannot  be  considered  as  fulfilling  the  con- 
dition of  her  discharge.  But  if  the  wife  could  plead  her 
discharge,  there  is  nothing  in  the  act  to  enable  her  husband 
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18S9.  to  join.  The  61st  section  enables  a  person  who  has  been 
^"^^^^^  discharged,  his  or  her  heirs^  executors  or  administrators^  to 
And  another  plead  such  discharge,  and  no  power  is  given  to  the  hus- 
band of  a  discharged  insolvent  to  join  in  the  plea.  Perhaps 
she  might  under  the  act  have  pleaded  separately.  In 
Lockzeood  v  Salter  (a\  it  was  held  to  be  a  good  plea  to  a 
declaration  against  husband  and  wife,  for  a  debt  due  from 
the  wife  before  coverture,  that  the  husband  had  been  dis- 
charged under  the  Insolvent  Acts ;  that  is  the  converse  of  the 
present  case ;  but  it  seems  to  have  proceeded  upon  the 
authority  of  Tampion  v.  Newson  (b),  where  it  was  held, 
not  that  husband  and  wife  must  join  in  the  plea,  but  that 
the  wife  cannot  plead  alone.  By  sect.  72,  a  married  woman 
can  obtain  her  dischai^e  separately,  but  the  husband  is  not 
thereby  discharged  of  his  liability.  The  debts  of  the  wife 
are  discharged  by  the  husband's  bankruptcy,  Miles  v.  Wil" 
liams  (c),  because  he  has  all  her  property  which  would  be 
available  for  payment  of  them.  The  general  rule  of  law 
is,  that  the  husband  is  chargeable  with  all  debts  contracted 
by  his  wife,  whether  before  or  during  coverture.  What  is 
there  in  this  case  to  discharge  him  ? 

R.  V,  Richards  contrsl.  If  the  insolvent  had  remained 
sole  her  discharge  would  have  protected  her,  and  the  object 
of  the  act  will  be  defeated  if  her  liability  is  to  re-attach  on 
her  marriage.  The  remedy  of  the  creditors  under  the  act 
is  not  altogether  lost,  it  is  only  suspended.  It  may  un- 
doubtedly be  very  hard  upon  them,  that  the  husband  should 
not  be  liable  for  the  debts  of  his  wife,  although  he  may 
have  come  to  a  large  fortune  in  her  right ;  but  it  would  be 
hard  upon  him  that  he  should  be  liable,  after  her  discharge, 
although  she  had  brought  with  her  no  fortune  whatsoever. 
As  the  wife  cannot  plead  alone,  her  husband  must  join  in 
the  plea;  Lackwoodv,  Salter  (a). 

(a)  5  B.  &  Ad.  303.  (c)  1  P.  Wms.  249. 

(6)  Cro.  Jac.  288. 


V. 
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E.  V.  JVilliams  in  reply.     The  husband  would  be  clearly         1839. 

liable  for  the  debts  contracted  by  his  wife,  before  coverture,       T^^^^ 

Storr 
were  it  not  for  the  Insolvent  Act.    The  question  then  is,    and  another 

whether  her  debts  are  barred  by  this  act.     Now  the  act 

certainly  does  not  bar  her  debts,  but  merely  prescribes,  for 

recovering  payment  of  debts  generally,  a  mode  which  is 

not  applicable  to  a  case  like  the  present. 

Lord  Denman  C.  J. — ^This  seems  a  state  of  things  not 
contemplated  by  the  statute.  The  57th  section  is  clearly 
inapplicable.  The  61st  section  gives  the  insolvent  power 
of  pleading  her  discharge.  In  the  case  of  an  insolvent 
female,  who  marries  after  discharge,  that  power  of  plead* 
ing  must  be  given  her,  in  the  only  way  in  which  it  can  be 
exercised,  jointly  with  her  husband. 

LiTTLEDALE  J. — It  is  Said  there  will  be  great  hardship 
on  the  creditors,  if  the  husband  be  not  made  liable,  al- 
though he  might  receive  a  large  fortune  with  his  wife  ;  but 
it  would  be  equally  hard  the  other  way,  if  he  were  to  be 
made  liable,  although  he  might  get  nothing. 

Coleridge  J. —  This  seems  to  be  a  casus  omissus. 
The  insolvent  having  performed  all  the  conditions  of  the 
act,  is  entitled  to  her  discharge,  and  all  right  of  action 
if  gone  against  her,  if  she  avails  herself  of  the  plea  given  by 
the  61st  section.  It  is  said  that,  as  she  is  married,  she 
cannot  plead  her  discharge,  nor  her  husband  either ;  I  think 
that  she  was  entitled  to  plead  her  discharge,  and  that  her 
husband  was  entitled  to  join  her. 

Judgment  for  the  defendants. 
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Wednesday,  AcKLAND  V.  LuTLEY. 

February  6th. 

1.  Where  a  TRESPASS.  1st  count,  for  breaking  and  entering  the 
mence from  plaintiflf's  dwelling-house  and  premises  at  Buckland^  in  the 
the  25th  of       countv  of  Somerset,  and  expelling  him  therefrom ;  2d  count, 

March  then  •^.  '  ,  .     .«.  •  •     . 

next,  for  tweu-  for  takmg  the  goods  of  the  plamtifr,  to  iivit  8cc.y  and  placing 
ty-one  }'^">  the  same  on  a  common  highway,  in  8cc.,  without  leave  or 
complete  and  licence;  3d  count,  for  taking  away  the  trees  of  the  plaintiff, 
term  doei  not  P'^^s:  1^  not  guilty;  2,  to  the  breaking  and  entering  in  the 
end  until  the    ]st  count  mentioned,  and  taking  away  the  trees  in  the  Sd 

last  moment  .  .         .  ,     .^,  •    '  ^ 

of  the  25th       count  n^entioned,  that  the  plamtiff  was  not  possessed  of 

March  in  the  j|^g^  ^^j^  ^^  formft;  3,  to  the  1st  count,  that  the  premises 
last  year.  ,  ,  '  '  •%. 

2.  A  lessee  therein  mentioned  were  the  soil  and  freehold  of  Williim 
SiVcci  Braddick,  and  justification  as  the  servant  of  Braddkk;  4,  as 
sionally  to  a  to  the  taking  the  goods  in  the  dd  count  mentioned,  that  one 
occasionally  Pring  was  lawfully  possessed  of  a  certain  close,  in  the 
to  a  cestui  que  county  aforesaid,  adjoining  the  said  highway  in  the  2d  count 

trust,  gave  up  ,  u  o  ^         o        .> 

possession  on  mentioned,  and  because  the  said  goods  were  wrongliilly 
the  last  day  of  ypQ^  the  said  close  incumbering  the  same,  and  doing 
before  his  term  damage  there  to  the  said  Pring,  the  defendant,  as  the  ser- 

th^person  who  ^^"'  ^^  P^^g^  and  by  his  command,  took  and  seized  the 
had  been  trus-  said  goods  Scc,  and  placed  the  same  in  and  upon  the  said 
the  party  then  highway,  being  within  a  small  and  convenient  distance. 

having  the  le-  Verification.  5,  a  similar  plea  to  the  $d  count,  as  the  scr- 
eal  title : —  »>/>.. 

Held,  that,  as   vant  of  Braddkk;  O,  a  similar  plea  to  the  ^d  cotint,  Us  the 

the  act  was       ^^^^^^  ^f  ^^^^  y^;^^ 
equivocal,  it 

didnotnmount      Replications:  Similiter  to  the  1st  and  Qd  pleas.     To  the 

surrender  or  to  ^^  P'^a>  ^  traverse  and  issue  thereon.  To  the  4th,  5th,  and 
a  forfeiture  of  gth  pleas,  de  injuria. 

s.  Devise  At  the  trial  at  the  Somersetshire  spring  assizes,  1837,  be* 
of  freehold       fo^g  LtttUdak  J.,  a  verdict  was  taken  for  the  plaintiff  with 

premises  to  ^ 

trustees  to  set  600/.  damages,  and  the  cause  was  referred  to  a  barrister. 

and  let  the 

premises,  and  out  of  the  rents  and  profits  thereof  to  pay  a  debt,  and  in  the  next  place  to 
pay  certain  legacies,  as  soon  as  the  rents  and  profits  would  permit,  and  af^  the  debc 
and  legacies  were  paid  ofiP,  to  R,  £.  in  fee:— Held,  that  tlie  trustees  took  only  a  chanel 
interest,  for  that  the  power  of  leasing  was  expressly  confined  to  the  purpose  of  payiog 
off  die  debt  and  legacies. 
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The  arbitrator  stated  the  following  facts  on  his  award : — 
One  James  Troahe  being  seised  in  fee  of  the  dwelling-house 
with  the  appurtenances,  and  of  the  stable,  barn»  and  other 
buildiugs,  and  of  the  lands  and  tenements  mentioned  in  the 
declaration,  by  his  will,  duly  attested  for  the  purpose  of 
passing  real  estates,  devised  the  same  as  follows : ''  to  Robert 
Blackmore  and  William  Braddick,  upon  the  trusts,  and  to 
and  for  the  iutents  and  purposes  therciuafter  mentioned  and 
declared  conceniing  the  same;  that  is  to  say,  upon  trust 
that  they  the  said  i2.  Blackmore  and  W.  Braddick,  and  their 
heirs,  do  and  shall  set  and  let  the  said  premises,  and  out  of 
the  rents  and  profits  thereof  do  and  shall,  in  the  first  place, 
pay  off  and  discharge  the  sum  of  101/.  10s.  6d.  which  I  do 
owe  Marj/  Dyer,  my  servant ;  and  in  the  next  place  do  and 
shall  pay  unto  Mary,  Hamiah,  Richard^  James  and  Joan» 
sons  and  daughters  of  my  late  nephew  R.  Blackmore^  lie- 
ceased,  the  sum  of  10/.  a  piece  of  like  lawful  money,  to 
whom  I  give  the  same,  to  be  paid  unto  each  of  them  by  my 
trustees,  as  soon  as  the  clear  rents  and  profits  of  the  pre- 
mises will  admit  of,  the  eldest  of  them  to  be  paid  first,  and 
so  on  in  rotation,  one  after  the  other;  and  from  and  after 
the  debt  due  to  Mary  Dyer,  and  the  five  legacies  to  the 
aforesaid  children  of  my  nephew  R.  Blackmore  are  paid  off 
and  discharged,  1  give,  devise  and  bequeath  the  same  unto 
John  Blackmore,  son  of  the  said  R.  Blackmore  deceased, 
to  hold  the  same  premises,  with  the  rights,  members  and 
appurtenances  thereof,  unto  the  said  John  Blackmore,  his 
heirs  and  assigns,  for  ever." 

The  testator,  James  Troake,  died  in  181 1;  previously  to 
his  death  he  granted  a  lease  of  the  said  premises  to  one 
Thomas  Pringy  for  twenty-one  years  (/i),  from  the  25th 
March,  18099  at  the  yearly  rent  of  30/.,  under  which  lease 

(a)  The  h«ibendum  of  the  lease  be  completed  and  ended."     The 

was,  ^  to  hold  &c.  from  tlie  25th  reddendum  was  to  be  on  the  34th 

day  of  March  then  next,  for  and  June,  the  Q9th  September,  the  25th 

doring  and  onto  the  full  end  and  December,  and  the  25th  March, 
term  of  twenty  one  years  fully  to 

VOL.  I.  U  U 
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Pring  entered  and  occupied  till  his  death,  which  happened 
some  time  before  this  action  was  brought.  On  the  death  of 
James  Troahe,  John  Blackmore,  the  devisee,  received  the 
rents  of  the  premises  of  Pringf  the  tenant,  till  Lady-day, 
1816,  when  he  sold  the  same  to  Riclunrd  Ackland,  the  plain- 
tiff, whose  daughter  he  had  married,  but  the  premises  were 
not  actually  conveyed  to  the  plaintiff  till  the  20th  of  July, 
1817*  The  plaintiff  received  the  rent  of  Pnifg  from  the 
time  of  his  purchase  at  Lady-day,  1816,  till  Christmas,  1817, 
when  the  trustees,  R.  Blackmore  and  W.  Braddick,  received 
the  rents  till  the  death  of  R,  Blackmore,  in  May,  1824,  from 
which  time  TV,  Braddicky  the  surviving  trustee,  alone  re- 
ceived the  rents  till  Lady-day,  1829.  R*  Blackmore,  by  his 
will,  made  Edward  Lutley,  the  defendant,  and  George  Brad* 
dick,  the  son  of  W.  Braddkh^  the  other  trustee,  his  executofs. 
The  debt  of  Mary  Dyer  was  paid  in  November,  1815;  the 
legatees  were  all  paid  the  amount  of  their  legacies  previously 
to  June,  18S1. 

About  twelve  o'clock  at  noon,  on  the  25th  March,  1850^ 
the  plaintiff,  with  his  daughter,  the  wife  of  John  Blackmore^ 
went  to  the  dwelling-house  in  the  declaration  mentioned,  in 
order  to  take  possession  of  the  same;  no  person  was  thea 
residing  in  the  house,  and  the  door  was  locked.  The  de* 
fendant,  accompanied  by  George  Braddick,  who  attended 
by  the  directions  of  his  father,  W.  Braddick,  the  surviving 
trustee  under  James  Troake's  will,  the  parish  constable  and 
others  came  also  to  the  dwelling-house  at  the  same  tioie; 
shortly  afterwards  James  Pring,  the  representative  of  the 
original  lessee,  Thomas  Pring,  and  who  was  the  persoa  in 
possession  of  the  premises,  under  the  lease  for  twenty-one 
years,  from  the  25th  March,  1809>  came  with  his  wife  to 
the  door  of  the  dwelling-house,  saying  he  thought  it  was 
nearly  twelve  o'clock  and  time  to  give  up  possession  of  the 
premises ;  his  wife  then  gave  him  two  keys,  which  he  handed 
to  the  defendant  and  G.  Braddick,  and  having  described 
which  belonged  to  the  outer  door  and  which  to  the  cellar, 
he  and  his  wife  went  away.     The  defendant  and  G.  Brad- 
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dick  then  unlocked  the  door;  the  plaintiff  and  his  party  im- 
mediately attempted  to  enter  the  hoiise^  but  the  defendant 
and  G.  Braddick  ordered  the  constable  to  keep  the  plaintiff 
and  those  with  him  from  entering  the  house^  which  they 
did  by  pushing  the  plaintiff  and  his  party  back  forcibly. 
On  the  defendant  and  6.  Braddick  entering  they  put 
Toler  into  possession^  saying  they  had  let  the  form  to  him 
at  S5L  per  annum,  but  that  if  when  the  decree  came  down, 
alluding  to  a  suit  in  the  Court  of  Exchequer,  instituted  by 
the  plaintiff  against  the  trustees,  to  recover  possession  of  the 
property,  it  was  given  in  the  plaintiff's  favour,  they  would 
give  up  possession.  Upon  the  above  state  of  facts  I  do 
find  and  award  as  follows : — ^'  First,  I  do  find  the  issue 
joined  on  the  1st  plea,  so  far  as  the  said  plea  applies  to  the 
Ittcount  of  the  declaration  in  the  said  case,  for  the  plaintiff; 
and  so  far  as  the  said  plea  applies  to  the  2d  and  dd  counts 
of  the  said  declaration,  for  the  defendant.  Secondly,  I  do 
find  the  issue  joined  on  the  2d  plea  for  the  defendant. 
Thirdly,  I  do  find  the  issue  joined  on  the  replication,  so  far 
as  the  same  applies  to  the  Sd  plea,  for  the  plaintiff. 
Fourthly,  I  do  find  the  issue  joined  in  the  said  replication, 
so  far  as  the  same  applies  to  the  4th  plea,  for  the  defendant. 
Fifthly,  I  do  find  the  issue  joined  on  the  replication,  so  far 
as  the  same  apply  to  the  5th  and  6th  pleas,  for  the  plaintiff; 
and  I  do  direct  that,  if  the  Court  should  be  of  opinion  that 
the  issue  joined  on  the  second  plea  should,  upon  the  facts 
stated,  have  been  found  for  the  plaintiff  instead  of  the  de- 
fendant, and  that  the  issue  joined  on  the  replication,  so  far 
as  the  same  applies  to  the  said  3d  plea,  is  rightly  found  for 
the  plaintiff,  then  I  do  further  find  that  the  damages  on  such 
issue  are  S5L\  and  I  do  further  direct  that,  if  the  Court 
shall  be  of  opinion  that  any  of  the  above  issues  are  wrongly 
found,  that  then  such  issue  shall  be  entered,  not  as  found 
above,  but  according  to  the  direction  of  the  Court.'* 

Crawder  having  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiff  on  the  2d  and  4th  issues, 

u  u  2 
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1839.  Erie  and  Here  shewed  cause,  iu  Michaelmas  term  last  (a). 

Tlie  arbitrator  has  found  that  the  plaintiff  was  not  possessed 
V,  on  the  2jth  March,  ld30«  and  that  Pring  was  the  tenant  in 

LuTLEY.  possession  on  that  day.  In  order  to  entitle  the  plaintiff  to 
a  verdict  on  these  issues,  it  must  be  contended  that  the 
giving  up  tlie  key  by  Pring  to  the  defendant  on  that  day 
was  a  forfeiture  of  his  term,  on  the  authority  of  Doe  v. 
Flynn{b).  But  there  the  tenant  gave  up  possession  of  the 
premises  in  collusion  with  a  party  setting  up  a  hostile  title 
to  his  landlord.  Here,  the  arbitrator  has  not  found  that 
there  was  any  fraud,  and  for  a  series  of  years  Pring  had 
paid  his  rent  to  the  defendant^  within  the  knowledge  of  the 
plaintiff.  Suppose  this  had  been  a  beneficial  lease,  and 
there  had  been  a  dispute  as  to  the  landlord's  title  between 
the  heir  and  the  executor,  the  giving  up  possession  to  one 
or  the  other  clearly  would  not  be  a  forfeiture;  Doe  v.  Pas- 
quaU{c).  It  is  quite  clear  that  the  mere  giving  up  posses- 
sion of  the  premises  does  not  operate  as  a  surrender  of  the 
lease,  for  a  surrender  can  only  be  by  writing  or  by  operation 
of  law;  and  even  the  consent  of  the  landlord  to  the  tenant's 
quitting  does  not  operate  as  a  surrender  in  law,  Molklt  v. 
Brayne  {d),  any  more  than  the  cancelling  of  a  lease,  as  is 
shewn  by  a  number  of  authorities  collected  in  Roe  v.  Arch- 
bishop of  York  (e) ;  nor  does  the  abandonment  of  the  pre- 
mises by  Pring  make  any  difference)  for  even  if  he  had 
gone  away  altogether,  and  had  merely  made  an  entry  upon 
them  on  the  25lh  March,  he  might  have  maintained  trespass 
against  the  plaintiff,  liutclier  v.  Butcher  (/).  But  it  will  be 
contended  that,  as  this  lease  was  to  commenceyVom  Uie  26tk 
of  March  then  next,  that  day  must  be  reckoned  iiidusiTe, 
and  tliat  the  term  therefore  expired  on  the  24th  March. 
In  Pugh  v.  The  Duke  of  Leeds  {g),  Lord  Mansfield  C.  J. 

(a)  Nov.  8th,  before  Lord  Den-  W  2  Campb.  103. 

man  C.  J.,  PattrsOHt  Williams  and  (e)  6  East,  8G. 

Coleritige  Js.  (/)  7   B.   &  C.  399;  5.  C.  t 

(fc)  I  C.  M.  He  U.  137.  Mann.  &  R.  220. 

(f)  Peake,  N.  \\  C.  190,  (g)  Cowp,  71 1. 
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reviewed  the  numerous  decisions  upon  this  point,  and  he 
laid  down  that  the  word  from  in  leases  and  deeds  was  to  be 
construed  exclusive  or  inclusive  of  the  day,  according  to  the 
subject-matter  and  the  intention  of  the  parties.  Now  as 
rent  is  made  payable  under  this  lease  on  the  25th  of  March, 
unless  the  word  *'  from"  be  reckoned  exclusive,  the  rent 
would  be  made  payable  after  the  demise,  which  could  not 
have  been  the  intention  of  the  parties. 


ACKLAND 

V. 

LUTLCT. 


Crowder  and  Kinglake,  contr^.  The  arbitrator  has  not 
found  the  point  expressly  as  to  the  determination  of  the 
lease,  but  it  is  clear  from  the  authorities  that  the  term  expired 
on  the  24th  March.  I'ugh  v.  The  Duke  of  Leeds  {a)  is  not 
in  point,  for  the  decision  there  was  that  the  word  "  from" 
was  to  be  reckoned  inclusive,  in  order  to  effectuate  the 
intention  of  the  parties  by  bringing  a  lease  within  a  power; 
but  here  no  light  can  be  gathered  from  the  parties'  intention, 
and  it  clearlv  was  a  matter  of  indifference  to  them,  whether 
the  day  was  inclusive  or  exclusive.  It  would  seem,  as  the 
term  was  to  commence  from  a  future  day,  that  it  was  to 
begin  with  the  beginning  of  that  day.  Hatter  \,  J$h{b), 
on  the  other  hand,  is  an  express  authority  for  the  plaintiff, 
for  there  it  was  held  that  a  lease  habendum  a  datu  inden- 
turae  included  the  day  of  the  date  of  the  lease.  If  an  act  is 
to  be  done  on  the  day  from  which  the  time  is  to  run,  then 
the  day  is  excluded;  if  no  act  is  to  be  done,  the  day  is 
included,  lliis  distinction  will  probably  reconcile  all  the 
cases  which  are  commented  on  in  Pugh  v.  2%c  Duhe  of 
Leeds  (a).  No  act  was  to  be  done  in  this  case.  The  term 
therefore  expired  on  the  24th  March,  and  the  plaintiff  was 
justified  in  taking  peaceable  possession  on  the  2oth,  although 
the  tenant  had  not  delivered  up  possession;  Taunton  v. 
Costar{c),  Turner  v.  Mei/mott{d),  But  if  the  first  day  be 
excluded,  still  the  giving  up  possession  on  any  part  of  the 
25th  March,  was  sufficient  to  vest  possession  in  the  plaintiff. 


(rt)  Cowp.  714. 

(6)  1  Lord  Ravra.  84. 


(f)  7  T.  R.  431. 
((/)  1  Bing.  158. 
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for  the  law  recognizes  no  fraction  of  a  day,  per  Hali  C.  J. 
in  FUzhugh  v.  Denrdngton  {a),  and  he  may  be  considered  to 
have  delivered  up  possession  at  twelve  o'clock  at  night. 
[Coleridge  J.  In  that  case  the  second  issue  must  be  found 
against  you.]  No,  for,  although  as  the  law  does  not  take 
notice  of  the  fraction  of  the  day,  it  may  be  intended  that 
Pring  gave  up  possession  at  twelve  o'clock  at  night,  yet,  as 
the  fraction  of  a  day  will  be  noticed  where  the  interests  of 
third  parties  are  at  stake,  Thomas  v.  Desanges  {b\  it  may 
be  presumed,  by  Fringes  deliveriug  up  possession  at  twelve 
o'clock  in  the  day,  that  he  entered  at  that  hour,  and  that  his 
term  was  finished;  Lester  v.  Garland {c). 

With  regard  to  the  acts  of  Pring  amounting  to  a  surren- 
der, in  Grimman  v.  Legge{d)  it  was  held  that  the  delivery 
by  the  tenant  of  the  key  of  premises  to  the  landlord,  and  the 
acceptance  by  him  during  a  current  quarter,  put  an  end  to 
the  contract  between  them.  Whitehead  v.  Clifford  {e)  is 
to  the  same  effect.  Fring  in  this  case  either  gave  up  pos- 
session to  his  landlord,  or  to  some  one  claiming  hostiiely  to 
the  latter ;  in  the  former  supposition  there  is  an  end  of  tbe 
contract;  in  the  latter,  it  is  a  forfeiture  of  the  term;  Doer* 
FlynnW). 

Cur.  adv.  vult. 


Erie  had  also  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant  on  the  third,  fifth  and  sixth  issues. 

Crowder  and  Kinglake  shewed  cause.  The  arbitrator 
has  found  in  effect  that  the  trustees  did  not  take  a  fee  under 
the  will  of  Troake,  and,  it  is  submitted,  rightly.  The  devise 
is  to  them  (without  adding  words  of  inheritance)  upon  trust 
that  they  should  set  and  let  the  premises^  and  out  of  the 
rents  and  profits  pay  off  certain  debts  and  legacies,  and 


(a)  2  Lord  Raym.  1094. 

(b)  2B.&Ald.  586. 

(c)  12  Ves.  248. 


{d)  8  B.  &  C.  324;   S.  C.  ^ 
Mann.  &  R.  438. 
(c)  5  Taunt.  518. 

(/)  1  c.  M.  &  R.  isr. 
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after  the  debts  and  legacies  were  paid  off^  a  devise  over. 
The  debts  and  legacies  having  been  all  paid  off;  the  estate 
vested  in  the  devisee,  without  any  conveyance  from  the 
trustees,  for  they  took  a  chattel  interest  only,  or  at  most  a 
determinable  fee.  The  rule  is  well  established  that,  what- 
ever the  terms  of  a  devise  may  be,  trustees  take  only  so 
much  estate  as  is  necessary  to  satisfy  the  trusts :  Doe  v. 
Simpson  (a).  In  that  case  the  amplest  powers  of  leasing 
were  given  to  the  trustees  (which  is  the  circumstance  relied 
upon  in  the  present  devise),  but  the  Court  held  that  this 
did  not  raise  a  necessary  inference  that  the  testator  meant 
to  give  his  trustees  an  estate  in  fee.  In  Doe  v.  Nicholls{b) 
Bayley  J.  adopted  the  above  rule,  and  said,  *^  It  may  be 
laid  down  as  a  general  rule  that,  where  an  estate  is  devised 
to  trustees  for  particular  purposes,  the  legal  estate  is  vested 
in  them  as  long  as  the  execution  of  the  trust  requires  it,  and 
no  longer,  and  therefore  as  soon  as  the  trusts  are  satisfied,  it 
will  vest  in  the  persons  beneficially  entitled  to  it ;"  and  he 
cites  for  the  position  Doe  v.  Simpson  (a)  and  Doe  v. 
Timim  (c).  The  cases  of  Carter  v.  Barnardiston  (d),  Lord 
Say  6^  Sele  v.  Jones  (<?),  Shapland  v.  Smith  {/),  and  Silves- 
ter  V.  Wilson  (g),  Warter  v.  Hutchinson  (h)  and  Nash  v. 
Coates  (i)  establish  the  same  principle.  The  question 
therefore  is,  whether  a  less  estate  than  a  fee  would  not  be 
sufficient  for  all  the  purposes  of  this  trust.  It  clearly 
would,  for  although  the  power  to  grant  a  term  might  be 
necessary,  that  would  be  only  a  term  of  a  short  duration, 
and  therefore  might  be  well  carved  out  of  the  chattel  in- 
terest of  the  trustees,  or  it  might  be  in  virtue  of  a  power 
and  not  of  any  estate  in  the  trustees.  A  chattel  interest 
therefore  would  be  sufiicient,  or,  at  all  events,  a  determina- 
ble fee,  in  which  case  the  devisee  would  take  under  the  will 


(o)  5  East,  162. 
(6)  1  B.  &C.  336;  S.  C.  2  D. 
&  R.  480. 

(c)  1  B.  &  Aid.  530. 

(d)  iP.Wms.  509. 
(c)  3  Bro.  P.  C.  113. 


(/)  1  Bro.  Ch.  C.  75. 
Ig)  2  T.  R.  444. 
(A)  1B.&  C.  721;  S,  C.  3D. 
&  R.  58. 

(i)  3  B.  &  Ad.  839. 
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as  au  executory  devise  when  ihe  legacies  were  paid  t  Wei" 
Hilton  V.  WeUingiOtt{a)f  Doe  v.  Murtyii{b).     The  cases 
relied  upon  by  the  other  side  are  Doe  t.  WUlan{c)  and 
Doe  V.  Walbank  (d),  y^'here  the  trustees  bad  an  utlliniited 
power  of  leasing  given  them,  and  it  was  held  that  they  took 
the  fee.     But  in  both  those  cases  the  devise  was  to  the 
trustees  and  to  their  heirs^  which,  prini&  facie,  carried  the 
inheritancey  and  there  was  nothing  on  the  face  of  the  will  to 
shew  an  intention  to  give  them  a  less  estate.     Besides,  it 
did  not  appear  that  any  less  estate  would  have  satisfied  the 
purposes  of  the  trust.     In  Doe  v.  Willan  (c)  Abbott  J.  ex- 
pressly said,  '*  Not  being  able  clearly  to  see  what  kss  estate 
than  the  fee  the  trustees  took,  or  even  what  less  estate 
would  satisfy  all  the  ofajests  of  this  will,  I  feel  myself  bound 
to  give  effect  to  the  testator's  first  words,  which  are  free 
from  all  ambiguity,  and  by  which  the  trustees  took  a  fee*'' 
Again;  in  Doe  v.  Edlin{e)  the  Court  held  that  the  trustee 
took  a  fee ;  but  there  he  was  directed  to  convey  tlie  estate 
on  the  happening  of  a  certain  event;  and,  as  he  might  have 
to  convey  in  fee,  it  was  necessary  for  him  to  have  the  estate 
previously  vested  in  him.     Doe  v.  Field (f)  and  Doer* 
Williams  (g)  were  decided  on  the  same  principle. 


JErle  and  Bere,  contr^.  I.  The  trustees  took  an  estate 
in  fee,  and  not  a  chattel  interest.  It  may  be  admitted  that 
the  decisions  as  to  what  estate  trustees  take  under  devises 
like  the  present  are  contradictory ;  but  the  late  decisions 
shew  that,  where  the  purposes  of  the  trust  may  require  the 
fee,  there  a  fee  passes,  although  events  shew  that  a  less 
estate  than  a  fee  would  have  been  sufficient.  In  Jones  Vi 
Morgan  {k),  where  the  devise  was  to  trustees  to  raise  money 
to  pay  the  testator's  debts,  and,  after  payment  of  them,  to 
stand  seised  to  the  use  of  £.,  with  remainders  over,  it  was 


(a)  Cited  in  Fearnc,  C.  R.  450, 
n^,  9th  ed. 

(6)  8  B.  &  C.  497;  5.  C.  2 
Mann.  &  R.  485. 

(c)  2  B.  &  Aid.  84. 


(rf)  2  B.  &  Ad.  554. 
(e)  4  A.  &  E.  582. 
(/)  2  B.  &  Ad.  564. 
fe)  2  M.  &  W.  749. 
(A)  1  Bro.  Ch.  C.  206. 
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held  that  the  fee  passed,  for  that  they  might  have  to  sell  the 
estate,  which  they  could  not  without  having  the  fee.  IVrighi 
V.  Pear$on{a)  and  Gibson  v.  Lord  MontJord{b)  are  to  the 
same  effect.  And  it  is  not  necessary  that  the  deviie  should 
be  to  the  trustees  and  their  heirs  iu  order  to  give  the  fee:  if 
the  purposes  of  the  trust  require  an  estate  in  fee,  the  Court 
will  imply  it;  Doe  v.  fVoodhotise(c);  and  the  quantity  of 
estate  devised  depends  upon  the  intention  of  the  testator; 
Com,  Dig.  Devise  (N  4).  Lord  Saye  if  Sele  v.  Lady 
Joiies  {d)  has  been  remarked  upon  as  a  solitary  oase,  stand- 
ing on  its  own  grounds  (e).  With  regard  to  Doe  v.  Simp- 
&on{f)y  the  Court  came  to  a  most  complicated  construction, 
and  decided  upon  all  the  minute  facts  of  the  case.  Neither 
of  these  cases  therefore  can  be  reUed  upon  as  authorities. 
In  Shapland  v.  Smith  (g)  the  decision  did  not  turn  on  the 
point  now  before  the  Court,  but  the  question  was,  whether 
the  estate  was  not  instantly  executed  in  Shapland.  Then 
Doe  V.  Willan  (h)  and  Doe  v.  Walbank{%)  are  quite  in  point 
with  the  present  case.  The  power  of  leasing  is  given  here, 
as  in  those  cases;  and  Lord  TeiUerden  C.  J.  decided  in  Doe 
V.  Walbaiik  {%)  that  it  was  necessary  a  fee  should  be  given 
to  exercise  tliat  power.  Besides,  as  the  testator  had  granted 
a  lease  for  twenty-one  years,  it  is  clear  the  trustees'  power 
to  lease  could  not  commence  till  the  expiration  of  that 
term.  The  Court  cannot  tell,  on  reading  this  devise,  what 
the  rents  and  profits  would  amount  to :  it  might  even  be 
neceasary  to  sell  the  estate  to  satisfy  the  charges,  and  the 
question  does  not  arise  ex  post  facto.  As  Holroyd  J.  re« 
marked  in  Doe  v.  Willan  (A),  *'  it  cannot  depend  upon  sub* 
sequent  events  whether  they  are  to  take  an  estate  in  fee  or 
not,  because  they  must  take  that  estate  in  the  first  instancei 
on  the  death  of  the  testator.*' 


ACKLAND 

V. 
LCTLCT. 


(a)  lEdcn,Ch.  C.  119. 
(6)  1  Ves.  sen.  485. 
(c)  4  T.  R.  89. 
\d)  3  Bro.  Ch.  C.  458. 
(e)   Per  Lavorence  J,,  5  East, 
167. 


(/)  5  East,  162. 
(^)  1  Bro.  Ch.  C.  75. 
(A)  2  B.  &  Aid.  84. 
(i)  2  B.  &  Ad.  554. 
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II.  It  is  contended  that  the  trustees  took  a  fee  deter* 
minable  on  the  debts  and  legacies  being  satisfied ;  but  this 
construction  would  defeat  the  intention  of  the  testator,  for 
it  would  prevent  the  devise  to  Blackmore  taking  effect.  No 
principle  is  more  clear  than  that  an  executory  devise  camot 
take  effect  after  a  life  or  lives  in  being  and  twenty-one 
years ;  but  as  it  is  uncertain  when  the  debts  and  legacies 
would  be  satisfied,  Bagshaw  v.  Spencer  (a),  this  period 
might  be  exceeded,  and  therefore  the  contingency  is  too 
remote.     [Crotvder  also  cited  Doe  v.  Ewart  (ft).] 


Cur.  adv,  vuU. 

Lord  Drnman  C.J.  now  delivered  the  judgment  of  the 
Court.    After  stating  the  facts,  his  lordship  proceeded : — 

The  greater  question  in  this  case  arose  on  the  defendant's 
pleas  that  he  was  possessed  and  that  Toler  was  possessed, 
which  the  arbitrator  found  against  him,  thereby  aflirmiog 
the  plaintiff's  title  as  a  purchaser  from  J.  JBlackmore,  and 
denying  that  of  the  trustees. 

We  think  the  award  clearly  right  in  this  respect.  The 
case  most  relied  on  for  the  opposite  doctrine  is  Doe  v. 
Willan  (c),  (recognized  by  some  more  recent  decisions,)  in 
which  the  circumstance  of  the  trustees  having  power  to 
lease  at  their  discretion  was  relied  on  by  the  Court,  as 
shewing  the  testator's  intention  to  vest  an  absolute  fee  in 
them.  Here  it  is  true  they  have  power  to  set  and  let — a 
power  which  (it  was  ingeniously  observed),  as  JPrtng's 
lease  would  not  expire  till  1830,  could  not  be  acted 
upon  till  after  that  period.  But  it  is  not  found  by  the 
award  that  Pring's  lease  was  in  existence  when  the  will  was 
made ;  and  if  it  were,  not  only  is  the  whole  power  of  the 
trustees  limited  to  the  purpose  of  paying  the  specified  debt 
and  legacies,  but  the  estate  is  expressly  given  over  when 
they  are  paid.     Now  that  event  happened  in  1821.    It  may 


(o)  1  Ves.  sen.  142. 
lb)  3  N.  &  P.  197. 


(c)  2  B.  &  Aid.  84. 
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be  added  that  there  might  have  been  a  necessity  for  creating         1839. 
a  term  for  payment  of  the  debts  and  legacies,  for  which 
purpose  the  power  might  have  been  given. 

We  are  next  to  consider  whether  the  arbitrator  was  right 
in  finding  that  the  plaintiff  was  not  possessed,  and  that 
Pring,  the  lessee,  was  possessed.  The  acts  done  by  Pring 
are  equivocal,  and  they  do  not  necessarily  import  either  a 
surrender  or  forfeiture  of  the  term.  But  the  plaintiff,  who 
was  entitled  to  the  reversion,  actually  entered,  and  that  entry 
was  good  if  the  terra  had  then  expired,  i.  e.  at  twelve  o'clock 
in  the  daytime  on  the  25th  day  of  March,  1830.  Four 
cases  were  quoted  to  shew  that  it  had  expired  with  the 
preceding  day;  Hatter  v.  Ash  {a),  Fitzburgh  v,  Denniffg^ 
tan  (6),  Thomas  v.  Desanges{c),  Grimman  v.  Legge{d).  Of 
these  cases  the  first  named  alone  applies  in  any  degree  to 
the  point;  and  that  is  disposed  of  by  Lord  MansfieWs  ob- 
servations, in  his  admirable  judgment  in  Pugh  v.  The  Duke 
of  Leeds  {e),  to  the  principle  of  which  we  fully  adhere. 
The  general  understanding  is,  that  terms  for  years  last 
during  the  whole  anniversary  of  the  day  from  which  they 
are  granted.  Indeed  if  this  were  otherwise,  the  last  day  on 
which  rent  is  almost  uniformly  made  payable  would  be 
posterior  to  the  lease. 

We  think  therefore  that  both  rules  must  be  discharged. 

Rules  discharged. 

(fl)  1  Ld.  Ray  111.  Si.  (if)  8  B.  &  C.  324;  S.  C.  2 

(6)  2  Ld.  Rayni.  1094.  Mann.  &  R.  438. 

(c)  2  B.  &  Aid.  586.  (c)  Cowp.  T14. 
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,„  .      .  SwANWiCK  and  another  to.  Sothern  and  others. 

V^r'bT  Trover  for  oats.    Picas:  1.  not  guilty;  2.  that  the  oats 

deliverj  order  were  not  the  property  of  the  plaintiffs. 

deJfen^anis^  At  the  trial  before  PattesonJ.,  at  the  Liverpool  spring 

who  were  assizes,  IS37,  the  question  turned  upon  the  construction  of 

deliver  to  the  ^^^  delivery  orders.     By  the  first,  dated  the  3d  October, 

vendee  1028  iq^G,  Messrs.  Turner  &  Co.  directed  the  defendants  (who 

bushels  of  oatSy  »*       t  i        -^       ^ 

bin  40,  to  be  were   wharfingers)    to   deliver   to    a    Mr-  Johti  Marsden 

rnfflex-^''  1028  -^  bushels  of  oaU,  bin  40,  and  "  you  will  please 

pense  of  weigh-  weigh  them  over  and  charge  us  the  expense."     By  the 

charged  to  the  second,  dated  the  3d  October,  1836,  Marsden  directed  tli« 

vendor.    The  defendants  to  deliver  to  plaintiffs  1028  bushels  of  oats  iu 

vendee  nftei^  .  •       ^         i  ^^ ,        i         ,           •   i     i                   i          i 

wards  gave  an  bin  40,  and  "  let  them  be  weighed  over,  and  send  a  note  up, 

order  to  the  g^j  j  ^jn  g^g  jj  paid."    The  said  oats  were  all  that  were  in 

same  effect  .                  ^           * 

on  a  sale  bin  40.     They  were  transferred  to  the  plaintiffs  in  the  de«- 

t'lffs  ^  ^here  f^^n^s^nts'  books,  who  said  that  all  was  right,  but  were  oevec 

were  no  other  weighed  over.     The  plaintiffs  had  accepted  a  bill  for  ikfi 

and  they  were'  price,  which  they  duly  honoured.    Marsden  became  a  bankr 

transferred  10  rupt,  and  on  his  failure  Messrs.  Turner  sought  to  slop  the 

the  plaintiffs  mi           i                                    i      i          i            •   t  • 

in  the  defend-  oats.     1  he  only  question  was,  whether  the  weighmg  over 

ants*  books,  y^,^^  necessary,  in  order  to  vest  the  property  in  the  plaintiffs, 

weighed  over.  Neither  of  the  contracts  of  sale  was  given  iu  evidence* 

onthe^failure  '^^^J^^Jf  ""^er  the  direction  of  the  learned  judge,  found  a 

of  the  first  ven-  verdict  for  the  plaintiffs;  and  leave  was  given  to  the  defend- 

dee,  claimed  a  .    ^                 ^         ^ 

right  of  stop-  ®"*^  ^^  move  to  enter  a  nonsuit. 

page  in  tran-  Wwhtman  having  obtained  a  rule  accordingly,  in  the  en- 

situt— Held,  .      V, 

without  Suing  baster  term, 

reference 

to  any  estop-  Crcssivell  and  Tomlinson  now  shewed  cause  (a),  and  con- 

pel  against  the  ,    ,   ,                  -r   i       i  i-                    •              i     • 

defendants,  tended  that,  even  if  the  delivery  was  incomplete,  as  between 

the  wharfiu-  vendor  and  vendee,  the  defendants,  at  all  events,  who  had 

gers,  that  the  '    ^                           '                         ' 

property  had  attorned  to  the  plaintiffs,  were  estopped  from  denying  their 

tween  b*uyer  ^'^'^'  ^^^  ^'^^^  Harman  v.  Anderson  (h),  Stonard  v.  Duit^ 

and  seller,  so  kin{c),  Barton  v.  Boddington{d),  Gosling  v.  Birme{e\ 

as  to  defeat 

?  ht  o"f*l^o*  (tf)  Before  Lord  Denman  C.  J.,          (c)  2  Campb.  344. 

page.^   ^    ^  LUtl€daU,PaUes<mhWUliamJfi,          (rf)  1  C.  &  P.  207. 

(6)  2  Campb*  24S.  (e)  7  Bing.  339. 
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Hawes  V.  Watson  {a),  Diion  y.  Hamondib),   IVhitehouse  \. 
Frost  (c),  Lucas  v.  Dorrien  {d),  and  Hull  v.  Griffin  (e). 

Wighlmau,  contrd.  More  remained  to  be  done  here,  in 
order  to  complete  the  delivery  of  the  goods,  than  in  the 
cases  cited.  The  defendants  are  merely  nominal  parties ; 
the  real  parties  are  Turner  on  the  one  hand  and  the  plain- 
tiffs on  the  other.  Would  either  Marsden  or  the  plaintiffs 
have  been  obliged  to  take  the  oats  if  they  vvere  not  of  the 
quantity  described  ?  Weighing  was  necessary  to  ascertain 
their  quantity  and  price.  Turner  could  not  have  sued 
Marsden  for  the  price,  nor  he  the  defendants,  until  the  oats 
had  been  weighed.  The  contract  was  not  to  buy  all  the 
oats  in  a  certain  bin,  but  so  many  bushels.  In  Hanson  v. 
Meyer  {/),  the  vendor  gave  a  note  to  the  vendee,  addressed 
to  the  warehousekeeper,  directing  him  to  weigh  and  deliver 
tothe vendee  all  his  starch;  and  it  was  held  that  the  absolute 
property  in  the  starch  did  not  vest  in  the  vendee  before  the 
weighing,  which  was  to  precede  the  delivery,  and  necessary 
to  ascertain  the  price.  So  in  Busk  v.  Davis  (g),  where 
plaintiffs  sold  10  out  of  18  tons  of  flax,  lying  at  the  wharf 
of  the  defendants,  at  a  certain  sum  per  ton,  and  an  order  was 
given  to  deliver  the  10  tons  to  the  vendee,  which  the  defend- 
ants entered  in  their  books,  but  the  quantity  was  to  be 
ascertained  by  weighing ;  it  was  held  that  the  sale  was  not 
complete,  as  the  flax  was  to  be  weighed,  and  a  portion  of 
the  entire  bulk  to  be  ascertained.  Withers  v.  Lyss  {h)  is 
an  authority  to  the  same  effect.  [Patteson  J.  Shepley  v. 
Davis (i)  also,  is  a  similar  case;  in  that  case,  and  in  Hanson 
V.  Meyer  (f),  fourteen  days  were  allowed  for  weighing. 
In  what  time  do  you  say  the  weighing,  in  this  case,  should 
have  been  completed — a  reasonable  time  ?]     Perhaps  so. 
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aud  another 

SOTBERN 

and  others. 


(a)  2  B.  &C.  540;  S  C.4  D. 
&  R.  22. 

(6)  3  B.&  Aid.  310. 
(c)  12  East,  014. 
(rf)  7  Taunt.  278. 


(e)  10  Ding.  246;  5.  C.  3  M.& 
Scott,  732. 

(/)  C  East,  614. 
(g)  2  M.  &  S.  397. 
(A)  4  Campb.  237. 
(i)  5  Taunt.  616. 
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either  party  might  have  weighed.  [Lord  Denman  C.  J. 
I  do  not  understand  it  to  be  contended  for  the  plaintiffs  that 
Hanson  v.  Meyer  (a)  is  overruled,  but  that  it  does  not  apply 
where  the  warehouseman  is  defendant.] 

Cur,  adv,  vult. 


Lord  Denman  C.  J.,  on  this  day,  said  that  the  rule  for 
entering  a  nonsuit  must  be  discharged ;  but  that  the  paper 
containing  the  reasons  for  the  judgment  had  been  mislaid. 

The  reporters  have  since  been  favoured  with  the  written 
judgment,  which,  after  stating  the  facts  of  the  case  as  above, 
proceeded  as  follows : — 

The  cases  on  the  subject  establish  the  principle  that, 
wherever  anything  remains  to  be  done  by  the  seller,  which 
is  essential  to  the  completion  of  the  contract,  a  symbolical 
delivery  by  transfer  in  the  wharfinger's  books  will  not  de- 
feat the  right  of  stoppage  in  transitu,  as  between  buyer 
and  seller.  Hanson  v.  Meyer  (a)^  Shepley  v.  Davis{b),  and 
Busk  v.  Davis  {c),  abundantly  shew  this.  Therefore,  if 
part  of  a  bulk  be  sold,  so  that  weighing  or  separation  is 
necessary  to  determine  the  identity  or  individuality  (as  Lord 
EUetihorough  expresses  it  in  Busk  v.  Davis  (c) )  of  the  arti- 
cle, or  if  the  whole  of  a  commodity  be  sold,  but  weighing 
is  necessary  to  ascertain  the  price,  because  the  quantity  is 
unknown,  the  weighing  or  measuring  must  precede  the 
delivery,  and  the  symbolical  delivery  without  such  weighing 
will  not  be  sufficient.  But  when  the  identity  of  the  goods 
and  the  quantity  are  known,  the  weighing  can  only  be  for 
the  satisfaction  of  the  buyer,  as  was  held  in  Harman  v. 
Anderson  {d)  and  Hammond  v.  Anderson  (e),  and  in  such 
case  the  transfer  in  the  books  of  the  wharfinger  is  sufficient. 
We  are  of  opinion  that  the  present  case  is  of  the  latter 
description,  and  that  this  property  passed  as  between  buyer 
and  seller.     We  have  therefore  no  occasion  to  resort  to  the 


(a)  6  East,  614. 
(6)  5  Taunt.  616. 
(c)  2  M.  &  S.  397. 


((/)  2  Campb.  243. 
(e)  1  New  Rep.  69. 
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doctrine  of  estoppel,  which  is  strongly  enforced  in  Hawes 
V.  Watson  {a),  but  we  do  not  mean,  in  so  saying,  to  cast  any 

SwANWICK 

doubt  upon  the  authority  of  that  case.  and  another 

Rule  discharged.  Sothbrw 

and  odiers. 
(a)  2  B.  &  C.  540;  .S.  C.  4  D.  &  R.  n. 


Johnson  v.  Jones  and  another.  „  Friday, 

February  ttt. 
Replevin  for  taking  the  plaintiff's  goods  from  his  To  an  avowry 
house.    Avowry  and  cognizance  for  14/.,  balance  of  40/.,  for  rent  the 

being  a  year's  rent,  due  the  25th  March,  1834,  for  the  said  plaintiff  plead- 
1  111,        1  •     •«•  ,  r      ,  r  ed  that,  before 

house,  held  by  plamtm  as  tenant  to  defendant,  Jones.  defendant  bad 

Plea  in  bar ;  that  before  the  defendant  Jones  had  any  1"^  ^"^®'"?*' '" 
'       ,  ^  ■'the  premises, 

estate  or  interest  in  the  premises,  to  wit>  on  the  13th  of  they  were 
November,  1801,  Anne  Griffith  was  seised  in  fee  of  the  fee- tbathe 
reversion  of  the  premises  expectant  on  the  determination  of  mortgagor  re- 
a  term  of  ninety  years  from  the  29th  September,  1769,  be-  possession,  and 
longing  to  her  for  life,  remainder  to  her  son ;  and  she  being  Remised  to  the 

All  A      \  AU  '       .  defendant; 

so  seised,  by  lease  and  release  conveyed  her  reversion  to  one  that  the  de- 
Clements.  in  fee,  and  with  her  son  assigned  the  whole  of  the  ^'^"^^"^»  ^^^ 

'^  '  ®  mortgage  mo- 

term  to  him  in  mortgage,  to  secure  the  repayment  of  a  sum  ney  being  still 

of  210/.,  with  a  proviso  that  they  should  keep  possession  to  the  plaintiff- 

until  default  was  made  in  the  payment  of  the  said  sum.    It  ^^^'  ^^^^^' 

was  then  alleged  that  default  was  made  in  payment,  and  mortgage  mo- 

that  the  said  sum  still  remained  due,  whereby,  before  the  "®J^  ^®*"6  ^"ll 

•^       .  due,  and  mter- 

defendant  Jones  had  any  interest  in  the  said  premises,  C/e«  est  thereon, 
ments  became  seised  in  fee  of  the  premises,  subject  to  the  ^J  r  \'^J^q' 
power  of  redemption ;  that  A.  Griffiths  died  intestate  on  defendant,  be- 
the  1st  November,  1805,  whereupon  her  equity  of  redemp-  lear^tHie'mort- 

gagee  gave 
notice  to  the  plaintiff  to  pay  the  14/.  to  him  instead  of  to  the  defendant,  and  threatened,  in 
case  of  non-payment,  to  put  the  law  in  force,  and  was  then  about  to  put  the  law  in  force, 
wherefore  the  plaintiff  necessarily  paid  that  sum  to  tlie  mortgagee,  and  so  the  said  sum 
was  not  in  arrcnr;  concluding  with  a  vcriBcation: — Held,  on  special  demurrer,  that  the 
plea  was  good,  being  a  plea  of  payment,  and  not  of  nil  habuit  in  tenementis;  that  it 
was  not  bad  for  setting  out  the  circumstances  of  the  payment,  or  for  concluding  with  a 
verification. 


Johnson 

V. 
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1839.         tioa  descended  upon  her  son,  who  entered  into  the  premises, 

and  died  intestate  on  the  12th  September,  1812,  whereupon 

his  equity  of  redemption  descended  upon  his  brother,  David 

Jones        Griffiths,  who  also  entered,  and  on  the  1st  November,  1817, 
and  another.  .  .  9         •* 

demised  the  premises  to  the  defendant,  Jones,  for  twenty- 
one  years;  that  on  the  1st  June,  1820,  Clements^  the  mort- 
gagee, died,  seised  in  fee,  intestate,  and  his  estate  descended 
upon  his  brother,  Beyamtn  Clements,  who  entered,  and  is 
still  seised  in  fee  of  the  said  premises ;  that  on  the  £5th 
March,  1833,  the  mortgage  money  being  still  due,  and  the 
defendant  having  no  estate  or  interest  whatsoever,  except 
under  the  demise,  demised  the  said  premises  to  the  plains 
tiff,  who,  by  virtue  of  the  said  demise,  entered  and  became 
possessed  of  the  said  premises,  and  continued  possessed 
thereof  until  the  time  when  &c.,  and  that  B.  Clements,  being 
so  seised  in  fee  of  the  premises,  and  the  sum  of  210/.,  with 
a  large  arrear  of  interest,  being  due,  and  the  said  sum  of 
14/.  of  the  rent  in  the  avowry  mentioned  being  also  due  and 
owing,  in  arrear  and  unpaid,  by  the  plaintiff,  as  such  tenant 
as  aforesaid,  under  the  demise  made  to  him  by  the  defend- 
ant Jones  as  aforesaid,  afterwards,  while  the  said  mortgage 
money  and  interest  was  due,  and  whilst  the  said  sum  of  14/. 
of  the  rent  aforesaid,  in  the  avowry  mentioned,  was  due 
and  in  arrear  from  the  plaintiff  to  the  defendant  Jones,  and 
before  the  said  time  when  8cc.,  gave  notice  of  the  pre- 
mises to  the  plaintiff,  and  required  him  to  pay  the  said  sum 
of  14/.  to  him  as  such  mortgagee,  instead  of  to  the  defend- 
ant Jones,  and  demanded  payment  of  the  same  from  the 
plaintiff,  so  being  such  tenant  of  the  premises  under  such 
demise  as  aforesaid,  and  threatened,  in  case  of  the  non-pay- 
ment of  the  same  to  him  forthwith,  to  put  the  law  in  force, 
and  was  then  about  to  put  the  law  in  force  for  the  recovery 
of  the  said  arrear  of  rent,  and  to  compel  the  payment  of  the 
same  to  him;  wherefore  the  plaintiff  necessarily  and  un- 
avoidably paid  to  the  said  JB.  Clements  the  sum  of  14/.;  and 
so  the  plaintiff  saith,  that  no  part  of  the  said  sum  of  14/.  was 
or  is  in  arrear  as  alleged,  of  all  which  said  premises  the  de- 
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fendants  afterwards,  and  before  the  time  when  &c.,  had 
notice.     Verification. 

Special  demurrer,  assigning  several  causes  of  demurrer ; 
among  others,  that  the  plea  ought  to  have  concluded  to  the      «/ another 
country,  and  that  it  amounted  to  a  plea  of  nil  habuit  in 
tenementis. 

W.  H.  Waison,  in  support  of  the  demurrer.  The  ques- 
tion is,  whether  the  tenant  can  be  permitted  to  say  that  his 
landlord  never  had  any  title,  and  that  his  rent  has  been  paid 
to  a  third  person,  who  had  title,  yllchortie  v.  Gomme{a) 
shews  that  this  plea  is  bad.  In  that  case  the  plea  to  an 
avowry  of  distress  for  rent  in  arrear,  stated  that  the  defend- 
ant, who  demised  the  premises  ta  the  plaintiff,  was  only 
mortgagor;  that  the  mortgagee  claimed  the  rent,  and  that 
pbintiff  paid  it  to  him.  This  is  nothing  more  than  a  plea 
of  nil  habuit  in  tenementis,  as  in  that  case,  although  there 
the  plea  was  not  so  obviously  bad  as  the  present,  for  it  went 
on  to  say  that  the  mortgagee  required  the  lessee  to  attorn^ 
and  that  the  lessee  did  attorn,  and  that  he  afterwards  dis- 
trained for  rent,  when  the  lessee  paid  him.  But  the  rule  is, 
that  nothing  short  of  eviction  will  excuse  the  non-payment 
of  rent,  and  to  constitute  eviction,  there  must  be  a  divesting 
of.  the  tenancy  and  an  expulsion  of  the  tenant.  Here  the 
plea  merely  alleges  that  the  mortgagee  demanded  the  rent, 
and.  threatened  to  distrain.  The  plaintiff,  by  stating  that 
defendant  had  nothing  more  than  a  lease  from  a  mortgagor, 
denies  bis  title,  for  the  mortgagor  can  legally  create  no  interest 
except  by  estoppel ;  and  a  court  of  law  cannot  notice  that 
he  has  any  title,  without  embracing  the  subject  of  trusts  in 
its  jurisdiction.  Pope  v.  Biggs  (b)  was  an  action  of  debt 
for  use  and  occupation ;  the  defendant  pleaded  nil  debet, 
and  was  allowed  to  discharge  himself  of  his  rent  by  proving 
that  his  lessor  had  mortgaged  the  premises,  and  that  he  (the 
tenant)  bad  paid  rent  to  the  mortgagee,  who  had  required 

(a)  2  Bing.  54.  (6)  9  B.  &  C.  245;  S.C  4  Mann.  &  R.  193. 
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1839.        him  to  do  so.    In  Sapsford  ▼•  Fletcher  (a)  the  tenant  was 
allowed  to  plead  that  before  his  rent  became  due  he  paid  it, 
V.  in  order  to  save  bis  goods  from  distress,  to  the  groand- 

mmI  aaotber.  ^"^^l^"'  ^f  ^^  lessor.  So  in  Taylor  v.  Zamira  (6),  to  an 
avowry  for  rent,  the  plaintiflf  in  replevin  was  allowed  to 
plead  that,  previously  to  the  demise,  an  annuity  bad  been 
granted  of  the  lands  demised ;  that  the  grantee  of  the  an- 
nuity threatened  to  distrain  for  arrears,  and  that  the  plaintiff 
thereupon  paid  him.  But  in  those  two  cases  the  tenant 
admitted  that  his  landlord  had  a  communicable  interest  in 
the  premises,  and  alleged  that  there  was  a  charge  upon  them, 
which  it  was  necessary  to  pay.  But  here  the  tenant  denies 
that  his  landlord  had  any  thing  more  than  a  term  granted  by 
a  mortgagor,  who  of  coarse  had  no  legal  title  to  grant  the 
term,  nor  could  the  mortgagee  have  affirmed  it;  for  la 
Evans  v.  Elliott  {c)  it  was  held  that  the  mortgagee  could  not 
adopt  a  lease  made  by  the  mortgagor  after  the  mortgage. 
This  plea  therefore  denies  that  the  defendant  ever  bad  any 
title. 

If,  however,  this  plea  be  good  as  a  special  plea  of  riens 
en  arriere,  it  should  have  concluded  to  the  conntiy. 

Butt  J  contr^.  Alchorne  v.  Gomme  (d)  is  no  authority 
against  the  plaintiff;  for  there  the  plea  not  only  stated  a 
mortgage  in  fee  of  the  demised  premises,  before  the  demise 
to  the  plaintiff,  but  repudiated  altogether  the  landlord's  tide, 
by  adding  that  he  claimed  title  to  the  premises  under  colour 
of  a  pretended  agreement  of  sale  with  the  mortgagor.  The 
other  three  cases  cited  are  distinct  authorities  for  the  plain- 
tiff. This  is  a  plea,  of  payment  therefore ;  and  the  plea 
cannot  be  bad  because  it  shews  the  reasons  for  making  the 
payment,  and  that  it  was  virtually  made  by  the  authority  of 
the  landlord. 

Lord  Den  MAM  C.  J. — This  appears  to  me  a  very  clear 

(a)  4  T.  R.  611.  (c)  AntCy  256. 

(6)  6  Taunt.  524.  (^0  2  Bing.  54. 
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case.  This  is  Dot  a  plea  of  nil  babuit  in  tenementis,'  but  of 
payment.  It  was  certainly  necessary  for  the  plaintiff's  pur-^ 
pose  to  shew  a  defect  of  title  in  the  lessor ;  but  the  plaintiff  v. 

docs  not  set  up  that  by  way  of  avoiding  the  lease,  but  ^^^^ti^^ 
merely  to  shew  that  it  brought  upon  him  the  necessity  of 
paying  the  interest  on  the  mortgage,  through  the  lessor's 
default,  and  that  such  payment  was  for  the  lessor's  benefit. 
This  plea  does  not  appear  to  me  to  differ  substantially  from 
the  pleas  in  Sapsford  v.  Fletcher  (a)  and  Tat/lor  v.  Zamira{b)f 
where  payments  made  in  exoneration  of  charges  on  the 
demised  premises  were  allowed  to  be  pleaded  in  satisfaction 
of  rent.  If  so,  the  only  question  is,  whether  the  plea  is 
well  pleaded.  I  do  not  know  why  the  plaintiff  should  be 
confined  to  a  simple  statement  of  the  fact  of  payment ;  it  is 
for  the  benefit  of  the  defendants  that  the  particular  circum- 
stances under  which  the  payment  was  made  should  be  set 
out,  so  that  the  opinion  of  the  Court  might  be  taken  on 
their  sufficiency.  The  plea  is  good;  it  is  supported  by 
several  cases,  and  opposed  to  none. 

LiTTLEDALE  J. — Where  a  lessor  avows  for  a  distress  for 
rent,  a  plea  that  another  person  had  a  prior  title  to  his,  with- 
out an  averment  of  eviction,  is  not  good.  But  this  is  not  a 
plea  of  nil  habuit  in  tenementis ;  it  shews  only  that  before 
the  lease  another  person  had  an  interest  in  the  demised  pre- 
mises, by  way  of  charge  upon  them;  but  non  constat,  there- 
fore, that  the  lessor  had  not  power  to  make  the  lease.  The 
plea  merely  states  that  the  lease  was  made,  subject  to  such 
charge;  that  14/.  was  due,  for  rent,  to  the  defendant;  and 
that  the  plaintiff,  upon  notice  from  the  mortgagee,  paid  that 
sum  to  him,  not  as  rent,  but  in  satisfaction  of  the  interest 
due  to  him  upon  his  mortgage.  Both  Sapsford  v. 
Fletcher  (a)  and  Taylor  v.  Zamira  (b)  are  authorities  for  the 
plaintiff.  In  those  cases  the  lessor  had  not  an  entire  inter- 
est! but  held  subject  to  certain  charges ;  it  can  make  no 

(a)  4  T.  R.  51 1.  (6)  6  Taunt.  52  i. 
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difference  whether  the  charges  are  by  way  of  mortgage, 
annuity,  or  any  thing  else.     It  is  then  objected  that,  if  this 

JOUNSON  .  •        1  1  1   1  1  1         1      I      •  1 

p.  IS  a  plea  of  payment,  it  should  have  been  pleaded  simply  as 

Jones        such,  otherwise  that  it  is  a  plea  of  riens  en  arriere.     But 
and  another.  ^  ,  '^     ^ 

no  prejudice  can  arise  from  stating  the  grounds  of  the  pay- 
ment. In  both  the  above  cases  the  circumstances  attending 
the  payment  were  detailed  to  shew  that  it  was  not  volun- 
tary.    The  plea  is  good^  both  on  the  merits  and  in  form. 

Williams  J. — I  am  of  the  same  opinion.  This  is  not  a 
plea  of  nil  habuit  in  tenementis.  The  lessor's  title  is  not 
denied,  but  facts  are  alleged  which  shew  that  the  payment 
ivas  authorized  by  law.  The  present  is  not  distinguishable 
from  the  two  cases  cited  for  the  plaintiff;  in  both  of  them 
the  grounds  of  the  payment  were  shewn  to  be  in  satisfac- 
tion, of  an  annuity  in  one  case,  and  of  ground  rent  in 
another.  It  is  said  that  the  allegation  of  the  necessity  of 
the  payment  is  not  sufficiently  strong;  but  it  is  just  as 
strong  as  in  Taylor  v.  Zamira  (a). 

Coleridge  J. — I  am  of  opinion  that  this  plea  may 
be  supported  without  interfering  either  with  principle  or 
decided  cases.  If  this  amounted  to  a  plea  of  nil  habuit  in 
tenementis,  it  would,  no  doubt,  be  bad  for  not  alleging  an 
eviction.  That  is  the  only  effect  of  Alchorne  v.  Gomme  {b). 
This  plea  does  not  state  either  that  the  lessor  had  no  autho- 
rity to  demise,  or  that  no  rent  was  due ;  on  the  contrary,  it 
admits  that  the  lease  was  good  as  between  party  and  party, 
and  that  14/.  was  in  a  near  to  Jones,  and  then  avers  that  the 
mortgagee  gave  notice  that  that  sum  should  be  paid  to  him 
instead  of  to  Jones,  and  that  the  plaintiff  did  so  pay  it. 
There  can  be  no  objection  to  his  shewing  in  what  manner 
he  paid  it.  The  two  cases  referred  to  are  completely  in 
point. 

Judgment  for  the  plaintiff  (c). 

(a)  6  TaniJt.  524.  (c)  See  Doe  v.  Boulter,  1  N.  & 

(6)  2  Bing.  54.  P.  6oO. 
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Weeding  v.  AldRITCH.  Wednesday, 

February  6/ A. 

1  ROVER  for  two  reclaimed  deer.      Plea  :    1.  As  to  one  To  trover  for 
of  the  said  deer,  the  general  issue.  ^^°  reclaimed 

'  o  ^  ^  deer,  the  de- 

And   the  defendant,  as  to  the  said  conversion  of  one  fendant  plead- 
of  the  said  reclaimed  deer  in  the  declaration  mentioned,  ^^  *  ,  !..?o^«l* 
and  in  the  first  plea  excepted,  says,  that  he  the  said  de-  tionem  non, 
fendant,  before  and  at  the  said  time  when  &c.,  was  pos-  r.ot\;uiitv; 
sessed  of  a  certain  close,  situate  and  being  at  Ketlleburgh,  ""^  2»  ^^  ^^ 

°  ^       that  one,  that 

in  the  county  of  Suffolk  aforesaid,  and  because  the  last-  he  took  it  da- 
mentioned  deer,  before  and  at  the  said  time  when  &c.,  was  !""p  feasant 

'  '  lu  his  own 

wrongfully  in  the  said  close  of  the  defendant,  doing  damage  close,  as  a  dis- 

there  to  the  said  defendant;  be,  the  said  defendant,  at  the  was  the  con- 
said  time  when  &c.,  seized  and  took  the  last-mentioned  version  com- 
deer  in  the  said  close  of  the  defendant  so  doing  damage  Held,  on  spe- 
tberein  as  aforesaid,  as  a  distress  for  the  said  damage  so  c^n^  f^eniun-cr 

°    ^        to  the  latter 

there  done  and  doing  by  the  said  deer  as  aforesaid ;  which  plea,  that  it 

said  seizing  and  taking  is  the  same  conversion  whereof  the  "^^    ""^  *j^*^ 
^  ^  ^  ^  commenced 

plaintiff  hath  above  complained,  and  this  the  defendant  is  ^vith  actionem 

J     ^  -r  non : — Held 

ready  to  verify.  ^\so (Liuledale 

And  as  to  the  plea  of  the  defendant,  by  him  lastly  above  J.dnbitanie) 
pleaded,  the  plaintiti  says  that  the  same  is  not  sutncieut  m  confessed  and 

law,  and  he  states  and  shews  to  the  Court  here  the  follow-  ^'^'^^^.^^'^  a  con- 
version; that  It 

ing  causes  of  demurrer  to  the  said  last  plea;  that  is  to  say,  was  nor  neces- 
that  the  said  last  plea  amounts  to  the  general  issue,  and  j^fendant  u> 

is  an  argumentative  denial  of  that  which  is  the  gist  of  the  add,  that  he 

,  I      .1  r  1  •  r   1        1  •       I      had  impound- 

action  (namely,  the  wrongful  conversion  of  the  deer  in  the  ej  the  deer  or 

last  plea  mentioned)  by  affirming  that  the  conversion  com-  ^"  ^^^}  '"^"." 

,         ,   .     .^  .  .  ,         .  .        »er  he  had  dis- 

plained  of  by  the  plaintiff  was  a  seizing  and  taking,  which  posed ofit,and 
the  defendant  in  his    said  last   plea  attempts  to   justify,  '^'"^        ^^'^^ 

*  *  .  wasany  irregu- 

thereby  in  effect  averring  that  the  conversion  complained  iarity  in  dispos- 
of  was  a  lawful  taking,  and  not  a  conversion.     And  also  for  ["ess  it\*hould 
that  the  said  last  plea  is  argumentative,  and  so  an  indirect  have  been  ntw 
and  argumentative  denial  of  the  plaintiff's  being  possessed 
of  the  said  deer,  as  of  his  own  property,  and  disputes  by 
inference,  and  in  an  argumentative  and  indirect  manner,  the 
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plaintiflf's  right  to  the  possession  of  the  deer,  at  the  time 
of  the  commencement  of  the  action.  And  also,  for  that 
the  said  last  plea  neither  traverses  nor  confesses  and  avoids 
the  conversion  of  the  said  deer  in  the  said  last  plea  men- 
tioned. And  also  for  that  the  said  defendant  hath  not,  in 
or  by  his  said  last  plea,  stated  or  shewn  in  what  manner 
the  distress  in  that  plea  mentioned  was  disposed  of,  or 
what  was  done  therewith,  but  merely  claims  a  right  to 
seize  and  take  the  said  deer  as  a  distress  damage  feasant, 
without  proceeding  therewith.  And  also  for  that  the  said 
last  plea,  though  it  is  pleaded  only  to  part  of  the  causes  of 
action  in  the  declaration  mentioned,  that  is  to  say,  as  to  one 
only  of  the  said  deer  mentioned  therein,  yet  the  said  plea 
does  not  contain  any  allegation  of  actionem  uon,  nor  does 
it  conclude  with  any  prayer  of  judgment;  and  also  for  that 
the  said  last  plea  is  in  other  respects  informal  and  insuffi- 
cient. 

Cunningf  in  support  of  the  demurrer.  The  plea,  not 
being  in  bar  of  the  whole  action,  should  have  commenced 
with  actionem  non,  according  to  rule  9  of  H.  T.  4  W.  4. 

Byhs,  contr^,  (having  been  called  upon  to  answer  this 
objection).  The  phrase  ''  whole  action''  in  the  rule,  is  to 
be  understood  with  reference  to  all  the  steps  of  the  action, 
and  not  to  the  extent  of  the  complaint  or  demand.  "  It  is 
to  be  understood  as  applying  to  a  plea  pleaded  in  bar  of  the 
whole  action,  as  contradistinguished  from  a  plea  in  bar  of 
further  maintenance  of  the  action;''  per  Parke  B.,  in 
Putney  V.  Swarm  (a).  He  also  referred  to  Philips  v.  Rode- 
rick (6),  recently  decided  in  the  Court  of  Exchequer. 

Gunning.  In  Putney  v.  Swann{a)  the  defendant's  plea 
was  taken  as  an  answer  to  the  whole  demand,  but  was  an 
insuflScient  answer,  but  here  the  defendant  professes,  on 
the  face  of  this  plea,  to  answer  part  only  of  the  complaint 
in  the  declaration.     In  Bird  v.  Higginson  (c),  this  Court 

(a)  2  M.  &  W.  72.      {b)  Not  yet  reported.      (r)  1  Har.  &  Wol.  61. 
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construed  the  rule  differently  from  the  Court  of  Exche- 
quer, and  held  that  the  expression  '^  whole  action  generally'' 
in  the  new  rules  meant  the  whole  case  contained  in  any 
one  count.  Secondly,  the  plea  is  bad  as  an  argumentative 
denial  of  the  conversion,  and  therefore  amounting  to  the 
general  issue.  No  conversion  is  admitted  where  the  de- 
tainer of  goods  is  shewn  to  be  lawful ;  Hartford  v.  Jones  (a). 
The  new  rules  will  not  help  the  defendant,  for  Scarfe  v. 
Morgan  (6),  and  Otopen  v.  Knight  (c),  shew  that  this  is  an 
argumentative  traverse  of  the  plaintiff's  possession.  In 
Samuel  v.  Duke  {ct)  there  are  dicta  against  this  position, 
but  no  decision. 

Another  ground  of  demurrer  is,  that  the  plea  does  not 
shew  what  was  done  with  the  deer  after  the  taking.  The 
distrainor  had  no  right  to  take  except  for  the  purpose  of 
impounding :  it  is  consistent  with  this  plea  that  the  dis- 
trainor killed  the  animal  instead  of  impounding  it. 
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Byles,  contr^.  By  the  new  rules,  whenever  there  has 
been  a  conversion  in  fact,  which  the  defendant  wishes  to 
justify,  he  must  plead  specially  the  matter  of  justification; 
Stancliffe  v.  Hardwick  (e),  and  Samuel  v.  Duke  (d).  Then 
the  plea  proceeds  to  justify  all  that  was  necessary.  It  first 
admits  a  conversion,  for  the  taking  was  a  conversion  (/), 
Baldwin  v.  Cole  (g),  M'Combie  v.  Davies(h),  and  then  jus- 
tifies the  conversion  so  admitted.  It  .was  not  necessary  for 
the  defendant  to  allege  that  he  impounded  the  deer,  he 
might,  after  taking  it,  have  let  it  go  again,  or  have  driven  it 
off  his  close.  If  there  was  any  further  conversion  the 
plaintiff  should  have  new  assigned. 


Gunning  replied. 

(a)  2  Salk.  654,  pi.  2. 
(6)  4  M.  &  W.  270,  per  Par  Ac  B. 
273. 

(c)  4  Bing.  N.C.  54. 

(d)  3M.&  W.  622. 


(«)  2C.  M.  &R.  1. 
(/)  Bull.  N.  P.  44. 
(g)  6  Mod.  212. 
(A)  6  East,  538.- 
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Lord  Denman  C.J. — The  first  objection  to  this  plea 

..,  is,  that  it  does  not  commence  with  actionem  oon.     I  am 

Weedikg 

V.  of  opinion  that  those  words  are  not  necessary,  and  I  accede 

to  the  authority  of  the  Court  of  Exchequer  on  that  point. 
The  second  objection  is,  that  the  plea  is  bad  as  amounting 
to  the  general  issue.  The  language  of  the  new  rules  fur- 
nishes an  answer,  which  states  that  in  trover  the  plea  of 
not  guilty  shall  operate  as  a  denial  of  the  conversion  only. 
The  defendant  says  that  he  has  taken  the  deer,  and  that 
he  has  done  so  rightfully.  Has  he  then  assumed  to  deal 
with  the  deer  as  the  owner?  He  has  deprived  the  owner 
of  its  use,  and  has  himself  exercised  acts  of  dominion  over 
it.  That  appears  to  me  to  amount  to  a  conversion.  Hav- 
ing then  admitted  what  amounts  to  a  conversion,  has  be 
justified?  He  says  that  he  took  the  deer  damage  feasant 
as  a  distress,  and  it  is  admitted  by  the  demurrer  that  he 
did  so.  If  the  plaintiff  wished  to  shew  that  the  distress 
had  not  been  treated  properly,  he  should  have  new  assigned. 

LiTTLEDALE  J. — I  entirely  agree  as  to  the  first  objec- 
tion, but  as  to  the  other  objection  have  some  doubt.  I 
am  not  sure  whether  any  conversion  is  admitted.  In 
M'Comhie  v.  Davies  {a),  Lord  Ellenborough  C.  J.  says, 
"  I  think  that  the  defendant's  acts  amount  to  a  conversion. 
According  to  Lord  Holt^  m  Baldwin  v.  Cok(b),  the  very 
assuming  to  oneself  the  property  and  right  of  disposing  of 
another  man's  property  is  a  conversion."  A  seizure  with 
intent  to  sell  is  a  conversion.  But  I  have  a  great  difliculty 
in  saying  that  any  conversion  is  admitted  in  this  case.  If 
the  defendant  had  said  that  he  afterwards  took  the  deer 
home  and  killed  it,  no  doubt  he  would  have  admitted  a 
conversion ;  but  as  the  plaintiff  complains  of  a  conversion 
to  the  defendant's  use,  it  seems  strange  to  say  that  his  ad- 
mission that  he  took  the  animal  as  a  distress  is  an  admis- 
sion of  a  conversion. 

CoLEUiDGE  J. — The  first  question  would  never  have 
(a)  6  East,  540.  (6)  6  Mod.  212. 
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arisen  if  the  last  plea  had  been  considered  part  of  the 
first  plea,  and  consequently  to  the  whole  of  the  action. 
Since  Stancliffe  v.  Hardwick  {a)  it  must  be  taken  that  the 
general  issue  puts  in  issue  the  actual  conversion  only.  But 
that  plea  would  not  have  been  adapted  to  the  circum- 
stances of  this  ''case,  where  the  defendant  means  to  admit 
the  taking  of  the  deer  and  to  justify  it.  But  has  he  suf- 
ficiently admitted  and  avoided  conversion?  If  he  had 
merely  said  that  he  drove  the  deer  out  of  his  close  into  the 
road  and  there  left  it,  he  would  not  certainlv  have  admitted 
a  conversion.  But  he  alleges  that  he  seized  it  as  a  distress, 
and  thereby,  as  it  appears  to  me,  asserts  a  claim  against 
the  owner.  If  the  deer  had  been  misused  after  the  seizure 
I  think  there  would  have  been  no  difficulty  in  new  assigning. 
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Judgment  for  the  defendants. 


(fl)  2  C.  M.  &  R.  I. 


Hemming  v.  Trenery  and  Malim.  Wednesday, 

February  6lh, 

Assumpsit  on  a  guarantee.    The  declaration  contained  In  assumpsit 
two  counts;  the  first  was  upon  the  instrument  hereinafter  contrac?^'^** 

set  out  as  an  absolute  guarantee,  and  the  second  count  ^hich,  on  pro- 

1111  r  .    ,,      I        .1  duciion  at  the 

declared  on  the  guarantee  for  payment,  "  when  the  amount  ^rial.  contains 

of  the  contract  is  paid."    The  defendants  pleaded  separately,  *»."  interlmea- 

first,  non  assumpsit  to  the  whole  declaration,  and  some  terial  part,  if 

special  pleas,  which  it  is  unnecessary  to  mention.     At  the      ** .   "h  ^t  th 

trial  before  Lord  Denmaii  C.  J.,  at  Westminster,  at  the  sit-  instrument 

tings  after  Trinity  term,  1836,  in  Middlesex,  the  following  ^xecut"d  w^ith- 

facts  appeared.     A  person  of  the  name  of  Streather  having  o"t  ^^^  inter- 
lineation, and 
entered  mto  a  contract  with  government  to  complete  some  in  the  form 

works  at  Woolwich,  applied   to  the  plaintiff,  who  was  a  ^|^^^?^r*^  j^^"' 

brick  merchant,  for  a  supply  of  bricks.     The  plaintiff  re-  cannot,  on  non 

assumpsit, 
contend  that  it  has  been  avoided  by  the  subsequent  alteration. 
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fused  to  supply  any  unless  Streather  found  security  for  the 
payment,  and  he  suggested  that  he  should  be  satisfied  with 
the  guarantee  of  the  defendants^  who  were  the  sureties  to 
government  for  the  completion  by  Streather  of  his  contract 
The  defendants  accordingly  gave  a  guarantee,  which,  on 
production  at  the  trial,  appeared  to  be  in  the  following 
form: 

^  Mr.  H.  K,  Hemming, 

"  Please  to  deliver  to  Mr.  Robert  Streather,  for  the  com- 
pletion of  the  contracts  at  Deptford  and  Woolwich  yards,  five  hundred 
thousand  best  stock  bricks,  to  be  delivered  at  the  said  dock  yards,  at 
3Ss.  per  thousand,  and  we,  as  bis  sureties,  do  hereby  consent  that  the 
proper  officer.  Navy  Office,  Somerset  House,  who  shall  or  may  have  the 
payment  of  the  contract  when  finished,  shall  and  may  stop  the  amount 
of  such  account  for  bricks  delivered,  and  we  do  hereby  agree  to  become 

for  the  payment      to  you  when  the  amount  of  the  contract  is  paid, 
guarantees    of  the  same       Dated  this  twenty-first  day  of  August,  18S3. 

Yours,  &c 
Sureties  fur  Mr.  Slreather*s  )  Mark  Malim,  3,  Baroard*s  Ino. 
performance  of  the  contract,  )  Samuel  Trenery, 

«*  Robert  StreatherJ" 


The  plaintiff  furnished  bricks  in  consequence,  and  Strea^ 
ther  having  become  a  bankrupt  before  the  works  were 
completed,  the  present  action  was  brought  to  recover  the 
amount.  300/.  had  been  paid  by  government  to  Streather 
during  the  works  on  account,  but,  as  he  failed  to  complete 
his  contract  within  the  time  specified,  government  entrusted 
the  work  to  other  bands.  For  the  defendants  it  was  con- 
tended that,  as  the  amount  of  the  contract  never  was  paid, 
the  plaintiff  should  be  nonsuited,  on  the  authority  of  the 
decision  in  the  Exchequer  (a),  which  shewed  that  the  gua- 
rantee was  not  absolute;  his  lordship  was  of  opinion  that 
the  issues  should  be  tried.  Accordingly  a  witness  for  the 
plaintiff,  named  Robinson,  stated  that  he  saw  the  guarantee 
in  the  hands  of  the  plaintiff  on  or  about  the  day  of  the  date 
of  it ;  that  it  w*as  then  signed,  and  had  not  the  words  inter- 
lined in  it;  that  he  suggested  to  the  plaintiff  that  he  should 

(a)  Hemming  v.  Trenery,  2  C.  M.  &  R.  385. 
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procure  the  defendants  to  insert  an  addition  in  it,  fixing  the         1839. 

time  of  payment,  and  that  a  few  days  afterwards  the  plaintiff 

shewed  him  the  instrument  with  the  interlineation  added* 

The  interlineation  was  proved  to  be  in  the  handwriting  of     Trenery 

a  Mr*  SpUler,  partner  to  Malinij  who  was  an  attorney. 

Spiller,  and  another  witness  for  the  defendant,  stated  that 

the  draft  agreement  was  prepared  in  the  office  of  Malim 

and  SpUleTy  and  that  Spiller  made  the  interlineation  in  the 

agreement  before  it  was  executed,  on  his  own  responsibility* 

Lord  Denman  C.  J.  left  it  to  the  jury  on  the  first  issue  to 

say,  whether  the  interlineation  was  made  before  or  after 

the  guarantee  was  signed;  if  before  it  was  signed,  then 

that  the  verdict  must  be  for  the  plaintiff  on  the  second 

count;  if  after  it  was  signed,  then  for  the  plaintiff  on  the 

first  count.     The  jury  found  for  the  plaintiff  on  non  as* 

sumpsit  as  to  the  first  count,  and  on  all  the  special  pleas 

damages  560/.  I6s.;  for  the  defendant,  on  non  assumpsit 

to  the  second  count. 

Sir  W.  W.  FolleU,  in  Michaelmas  term,  18S6,  obtained 
a  rule  nisi  for  a  new  trial,  on  the  ground  that,  as  the  written 
instrument  when  produced  appeared  to  have  an  interlinea- 
tion varying  the  contract,  the  learned  judge  ought  to  have 
told  the  jury  that  it  was  incumbent  upon  the  plaintiff  to 
make  out  by  whom  the  interlineation  was  made,  for  that  if 
it  were  made  by  the  plaintiff  alone,  or  by  the  plaintiff  and 
defendants  together,  it  would  put  an  end  to  the  original 
contract,  and  he  cited  Powell  v*  Divett  {a)  and  Bowman  v. 
Nichol{b). 

Sir  J.  Campbell  and  Archbold  shewed  cause,  in  Hilary 
term,  1 838  (c)*  The  two  cases  cited  were  before  the  new 
rules  {d),  and  are  therefore  inapplicable*  The  matter  relied 
upon  by  the  defendant  is  a  defence  in  law,  and  therefore 

(a)  15  East,  29.  Coleridge  Js. 

(6)  5  T.  R.  537.  {d)  Ilil.  T.  4  WiU.  4,  Assump- 

(c)  Jan.  23d,  before  Lord  Den-  si%  I.  3. 
numC.  J.,  LUtUdale,  Williams  and 


Hemmikg 
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1839.         should  have  been  pleaded,  Burnett  v.  Glossopp(a),  Potts  v. 
Sparrow  (b).     Besides,  after  the  evidence  of  Robinson,  it 
V,  must  be  taken  that  the  alteration  was  made  by  Spiller,  who 

1 RENERY      ^^,gg  y^^  jjjg  a^jQrney  fQip  Alalim,  but  his  partner,  and  therefore 

a  mere  stranger  to  the  transaction.  That  being  so,  the 
alteration  was  the  act  of  a  spoliator,  and  left  the  original 
agreement  perfectly  valid,  as  was  held  in  Henfree  v.  Brom^ 
ley{c),  where  an  umpire,  after  having  made  his  award 
ready  for  delivery  and  given  notice  thereof,  altered  the  sum 
awarded  to  a  larger  amount,  and  Lord  Ellenborough  C.  J. 
thought  the  alteration  was  no  more  than  a  mere  spoliation 
by  a  stranger,  which  would  not  vacate  the  award.  It  is  not 
pretended  that  Spiller  had  the  authority  of  either  of  the 
defendants  to  make  the  alteration,  and  therefore  the  case  is 
quite  within  Henfree  v.  Bromley  {c). 

Sir  W,  W,  Follett,  control.  The  plaintiff  originally  brought 
his  action  on  the  guarantee  in  the  altered  form,  but  when  he 
found  by  the  decision  of  the  Court  of  Exchequer  (d)  that 
he  was  not  entitled  to  recover  upon  it,  he  brings  bis  action 
in  this  Court  upon  the  guarantee  without  the  condition,  as 
being  the  original  agreement.  This  shews  the  honesty  of 
the  proceeding.  But  he  was  not  entitled  to  declare  on  this 
instrument  in  its  original  form.  The  leave  of  the  Court 
has  been  improperly  obtained  to  plead  two  counts,  for  they 
are  substantially  on  one  and  the  same  contract,  which  the 
new  rule  forbids,  and,  as  that  rule  has  the  force  of  an  act  of 
parliament,  the  Court  has  no  jurisdiction  to  allow  two 
counts  to  be  pleaded.  But,  as  to  the  count  declaring  upon 
the  instrument  without  the  interlineation,  the  defendant 
is  entitled  to  succeed  upon  non  assumpsit,  if  on  its  pro- 
duction the  instrument  appears  to  have  been  altered.  If 
the  instrument  were  altered  by  the  plaintiff  without  the 
defendant's  consent,  the  alteration  invalidates  it;  if  it  were 

(a)  3  Dowl.  P.  C.  625.  (d)  Hemming  v,  Trenery^  2  C. 

(6)  3  Dowl.  P.  C.  630.  M.  &  R.  385;  5.  C.  1  Gale,  206. 

(c)  G  East,  309. 
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altered  by  the  consent  of  both  parties,  a  new  agreement  is 
substituted.  In  either  case  the  original  agreement  cannot 
be  sued  on.  The  authorities  are  collected  in  Com.  Dig, 
Fait,  (F),  and  Markham  v.  Gouaston  (a).  In  the  latter  case 
it  was  held  that  an  addition  to  a  deed  by  a  stranger,  even 
although  for  the  benefit  of  the  obligor,  made  it  void,  and  in 
Cospey  V.  Turner  (Jb)  the  same  law  was  recognized,  although 
the  defendant,  by  bad  pleading,  admitted  the  deed  to  be 
his.  So  in  Powell  v.  Divett  (c),  where  the  vendor  prevailed 
on  the  broker  to  alter  the  sale  note,  without  the  consent  of 
the  purchaser,  it  was  held  that  the  instrument  was  annulled. 
If  the  alteration  had  been  made  by  the  consent  of  both 
parties,  a  new  contract  would  have  been  made;  Bowman  v. 
NichoUd),  Dowries  v.  Richardson  {e).  The  only  case  of  an 
alteration  which  has  been  cited  is  that  of  Hetifree  v.  Brom- 
ley {f),  where  the  decision  turned  on  the  fact  of  the  altera- 
tion being  a  mere  unauthorized  act  by  a  stranger,  but  it  is 
clear  upon  the  evidence  in  this  case,  that  the  alteration  was 
made  at  the  suggestion  of  the  plaintiff.  Barnett  v.  Glos- 
sop(g),  and  Potts  v.  Sparrow  (h),  have  been  cited  to  shew 
that  the  present  defence,  being  matter  of  law^  cannot  be 
set  up  under  non  assumpsit,  but  in  Lillie  v.  Price (i)  this 
Court  decided  that  a  privileged  communication  need  not  be 
pleaded  specially,  and  in  Johnson  v.  Dodgson  (k),  the  Court 
of  Exchequer  expressed  a  strong  opinion  that  the  want  of 
a  sufficient  memorandum  in  writing,  under  the  Statute  of 
Frauds,  might  be  taken  advantage  of  under  the  general  issue. 
Suppose  that,  before  the  new  rules,  this  alteration  had  been 
made  with  the  consent  of  the  defendant,  he  would  not  have 
pleaded  it  specially.  Then  what  is  the  contract  in  the 
present  case  ? — a  promise  to  pay  when  the  contract  is  com- 
pleted, he  therefore  did  not  promise  to  pay  absolutely.     It 
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(a)  Cro.  Eliz.  626. 
(6)  Cro.  Eliz.  800. 
(c)  15  East,  29. 
Id)  5  T.  R.  537. 
(c)  5B.&Ald.  674;  S.C.  ID. 
&  R.  332. 


(/)  6  East,  309. 
(g)  3  Dowl.  P.  C.  625. 
(A)  3  Dowl.  P.  C.  630. 
(i)  1  N.  &  P.  16. 
{k)  2  M.  &  W.  653. 
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1839.        is  admitted^  that  if  the  alteration  had  been  bj  a  stranger 
^*^^^^^      the  case  would  be  different,  but  that  is  rebutted  b?  the 

HCMMIMG  . , 

n.  evidence. 

T»E«E»v  Cur.  adv.  vuU. 

and  luuither. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court. — It  appears  that  Strtatlier  had  contracted  to  do 
certain  works  for  government,  and  that  the  plaintiff,  who 
was  a  manufacturer  of  bricks,  engaged  to  supply  a  certaia 
quantity  of  bricks  to  Strealher,  to  assist  him  in  the  com- 
pletion of  the  works,  if  the  defendants  would  guarantee  the 
payment  for  them  under  the  terms  agreed  upon.  An  agree- 
ment in  writing,  containing  the  guarantee  was  entered  into 
and  signed  by  the  plaintiff  and  the  defendants;  the  bricks  were 
supplied  by  the  plaintiff,  but  Streather  did  not  pay  him  for 
them,  and  he  therefore  applied  to  the  defendants  as  the 
sureties  for  payment,  but  they  objected  to  pay  for  the  rea- 
sons given  at  the  trial  of  the  cause,  but  which  it  is  not  now 
material  to  advert  to,  and  the  plaintiff  on  that  refusal 
brought  the  present  action.  The  contract  of  guarantee, 
which  was  given  in  evidence  at  the  trial,  was  in  fact  inter- 
lined, and  that  interlineation  stated  a  condition  that  the 
guarantee  should  only  attach  and  be  binding  when  the 
amount  of  the  contract  was  paid  to  Streather.  This  condi- 
tion, therefore,  limited  the  responsibility  of  the  defendants, 
and  was  for  their  benefit. 

An  action  had  been  brought  in  the  Exchequer  on  the 
contract  as  interlined,  and  that  Court  was  of  opinion  that 
the  amount  of  the  contract  had  not  been  paid  to  Streather, 
and  that  consequently  the  condition  on  which  the  guarantee 
was  to  attach  had  not  arisen,  and  that  the  plaintiff  was  not 
entitled  to  recover. 

The  plaintiff  has  now  brought  an  action  in  this  Court, 
and  he  has  two  counts  in  the  declaration ;  the  first,  on  the 
contract  without  the  interlineation,  treating  the  guarantee 
as  an  absolute  guarantee;  and  the  second  count,  on  the 
contract  with  the  qualification  in  the  condition. 

The  defendants  have  separately  pleaded  non  assumpsit 


and  another. 
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to  the  whole  declaration,  and  also  some  special  pleas^  which 
appear  to  apply  to  the  last  count  only.  The  jury  have 
found  a  verdict  for  the  plaintiff  on  the  non  assumpsit  to  the  v. 

first  county  and  for  the  defendants  on  the  non  assumpsit  to     ^R^i^^^^ 
the  second  count,  and  they  have  found  for  the  plaintiff  on 
all  the  special  pleas;  which  last  finding  however  is  immate- 
rial on  the  present  inquiry. 

The  counsel  for  the  defendants  have  applied  for  leave  to 
enter  a  nonsuit,  or  for  a  new  trial*  As  to  the  nonsuit  no 
leave  appears  to  have  been  given,  and  indeed  it  is  aban- 
doned. As  to  a  new  trial,  it  is  moved  for  as  a  verdict 
against  evidence,  and  for  a  misdirection.  The  case  in  the 
result  turns  out  to  be  thus :  a  contract  is  adduced  in  evi- 
dence with  an  interlineation;  if  that  interlineation  was  there 
before  it  was  executed  by  the  parties,  that  of  course  is  the 
existing  contract,  and  always  was  so,  and,  if  such  was  the 
state  of  things,  the  plaintiff  cannot  recover.  The  Court  of 
Exchequer  have  decided  against  him  as  to  the  law  arising 
out  of  such  a  contract,  and  the  jury  have  on  this  trial  nega^ 
tived  the  existence  in  fact  of  such  a  contract  But  the  jury 
have  afiirmed  the  existence  of  a  contract  without  the  inter- 
lineation. Now  if  the  contract  without  the  interlineation 
was  signed  by  the  plaintiff  and  defendants,  it  was  then  the 
actual  existing  contract  of  the  parties,  and  would  support 
the  finding  of  the  jury  on  the  non  assumpsit  to  the  first 
count;  but,  as  to  the  evidence  of  this  being  so,  one  witness 
for  the  plaintiff  states  it,  but  two  witnesses  for  the  defend- 
ant state  that  the  interlineation  was  made  at  the  time  it 
was  written  out,  and  before  it  was  signed  by  the  parties ; 
it  was  therefore  a  question  for  the  jury  to  which  of  the  wit- 
nesses they  would  give  credit.  Supposing  the  witness  for 
the  plaintiff  was  believed,  and  that  the  jury  had  come  to 
the  right  conclusion  as  to  the  fact,  that  the  contract  had 
been  executed  by  both  parties  without  the  interlineation, 
and  that  it  did  really  once  exist  as  such  a  contract,  yet  as  it 
was  exhibited  to  the  jury  with  the  interlineation,  and  there- 
fore in  an  altered  state  from  the  original  contract,  the 
defendants  contend  that  it  ought  to  have  been  left  to  the 
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1839.        jury  to  say  by  whom  the  altenitioQ  was  made:  1st,  Whe- 
ther by  consent  of  both  parties:   2dly,  Whether  by  the 
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V.  plaintiff:  3dly,  Whether  by  the  defendant:  4thly,  Whether 

by  strangers,  i.  e.  by  persons  who  took  a  part  in  these 
matters,  and  who  might  think  that  the  agreement  with  the 
interlineation  was  what  ought  to  bind  the  parties.  As  to  the 
I  St,  if  it  was  altered  with  the  consent  of  both  parties,  it  woold 
bind  them,  but  would  put  an  end  to  the  original  contract,  as 
stated  in  the  1st  count  As  to  the  ^d,  if  the  alteration  was 
made  by  the  plaintiff  without  the  consent  of  the  defend- 
ants (though  for  their  benefit),  it  would,  according  to  the 
authorities  cited,  put  an  end  to  the  original  agreement 
As  to  the  Sd,  if  it  was  altered  by  the  defendants  withoat 
the  consent  of  the  plaintiff,  it  would  have  bo  effect,  n»d 
would  remain  as  it  was  originally.  As  to  the  4th,  if  the 
alteration  was  by  the  privity  of  the  parties,  it  is  not  mate- 
rial to  consider  the  general  rules  at  present. 

But^  supposing  the  agreement  to  be  vitiated  by  an  inter- 
lineation, then  comes  the  question  whether  this  is  open 
under  the  new  rules  upon  non  assumpsit,  for  there  was 
once  a  valid  contract,  which  is  avoided  by  some  subsequent 
act,  and  therefore  the  question  arises  whether  it  should  n#t 
be  pleaded.  Here  nothing  was  adduced  to  shew  tkat  the 
original  contract  was  void  in  its  inception.  The  issue  was 
joined  on  the  fact  of  its  being  executed.  Now  it  was 
proved  to  have  been  executed.  It  was  produced,  indeed, 
at  the  trial,  bearing  on  its  face  an  alterationj  wbicb  must 
have  been  made  or  sanctioned  by  the  plaintiff,  but  that  had 
been  made  after  the  execution.  The  promise  then  wbicbthe 
defendant  denied  has  been  established  by  the  evidence,  and 
if  he  bad  the  means  of  defending  himself  it  was  by  matter 
ex  post  facto.  The  rule  of  Hilary  term  4  WilLA,  as  to  tbb 
is,  ''In  all  special  assumpsits  all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge, 
but  those  which  shew  the  transaction  to  be  either  void  or 
voidable  in  point  of  law,  on  the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded."  It  appears  to  us  that 
the  defence  arising  from  the  alteration  of  the  contract  falls 
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within  the  meaning  of  confessing  and  avoiding  for  the  de- 
fendant on  such  a  defence  confesses  that  he  made  the  con- 
tract, but  he  avoids  it  by  shewing  that  the  contract  was 
afterwards  avoided  by  the  alteration.  This  defence  by 
confession  and  avoidance  arises  from  matter  of  fact  only, 
and  operates  as  a  discharge  from  the  contract  rather  than 
as  shewing  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  because  the  transaction  itself,  which  is  the 
original,  was  neither  void  nor  voidable  in  point  of  law. 
This  we  mention,  because,  if  it  operates  as  a  discharge,  it 
becomes  unnecessary  to  consider  the  effect  of  the  rule  as  to 
defences  which  arise  as  to  matters  of  law,  upon  some  of 
which  a  difference  of  opinion  seems  to  be  entertained  by 
different  judges,  whether  such  defences  may  be  set  up  on 
the  general  issue,  or  whether  they  must  be  pleaded,  and  as 
to  which  we  may  refer  to  the  cases  of  Bartiett  v.  Glossop  (a), 
Potts  V.  Sparrow {b),  and  Johnson  v.  Dodgson{c). 

But  the  Court  was  supposed  to  have  assumed  an  extra- 
ordinary power  in  permitting  several  counts  on  the  two  in- 
consistent contracts,  and  the  plaintiff  to  have  taken  a 
fraudulent  advantage  of  that  power,  by  declaring  in  this 
Court  on  the  general  contract,  after  proceeding  on  the  con- 
ditional one  in  the  Exchequer.  For  our  own  part  we  do 
not  repeat  the  reasons  that  induced  us  to  permit  the  inser- 
tion of  two  counts,  but  it  is  fair  to  remark,  that  there  is  no 
censure  applicable  to  the  plaintiff  for  claiming  under  both 
contracts,  which  will  not  equally  attach  on  the  defendant 
for  denying  both ;  and  the  execution  of  the  former  having 
been  proved  to  the  satisfaction  of  the  jury,  justice  would 
have  been  defeated  by  a  mere  technicality  if  the  defence 
had  succeeded  by  proof  that  the  plaintiff  had  contemplated 
the  introduction  of  some  alteration  in  the>contract  with  a 
view  to  make  itiinore  favourable  for  the  defendants. 
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Trenery 
and  anocher. 


(fl)  3  Dowl.  P.  C.  625. 
(6)  Ibid.  630. 


Rule  discharged  (d). 

(c)  2  M.  &  W.  C53. 

((0  See  Knighi  v.  CtemerUt,  3  N.  &  P.  375. 


VOL.  I. 


Y  Y 


670  CASE  IN  THE  EXCHEQUER  CHAMBER, 

18S9. 

COURT  OF  EXCHEQUER  CHAMBER. 


Doe  on  the  several  demises  of  Spilsburt  and  another  r. 
,-.    .  Sir  Francis  Burdett,  Bart,  and  others. 

Mondm/f 
February  \th.        DoB  on  the  same  demises  v.  Skynner  and  others. 

to  be  executed  JtiiRROR  from  the  Court  of  Queen's  Bench.     The  special 

by  will,  signed,  ^^^^  stated  for  the  Court  below  (a)  having  been  turned 

sealed,  and        ^  ^  ^  \  /  o 

published,  in  into  a  special  verdict,  these  cases  now  came  before  this 
of^B^dMitated  Court  on  a  writ  of  error.  The  power  on  which  the  ques- 
by,  witnesses,  tion  arose  was  contained  in  a  settlement  (of  the  4th  and 
inenced,  <<  I  ^^^  December,  1 787,)  on  the  marriage  of  Lydia  Henmng 
L.  H,  S,kc,     Ward  with  William  Augustus  Skynner,  which,  after  recit- 

do  publish  and   .  ,         ,     rr    -rw-  •  . 

declare  this  to  mg  that  L.  H.  Ward  was  seised  of  certain  lands  in  fee, 

ll^^nd  '  conveyed  them  to  trustees  upon  trust  to  pay  the  rents  and 

eluded, "  I  profits  to  L.  if.  Ward  during  her  life,  and  immediately 

be  my  last  ^^^^^  ^^^  decease  of  the  said  L.  H.  Ward,  to  the  use  of 

will.    In  wit-  such  person  &c.  as  the  said  L.  H.  Ward,  whether  covert  or 

ness  whereof  I       ,.,,,.•». 

have  to  this  ^ole,  by  her  last  will  or  testament  in  writing,  or  any  writing 
my  last  will      purporting  to  be  or  in  the  nature  of  her  last  will  and  testa* 

set  my  hand       *r     r  o 

and  seal,"  L.  ment,  or  by  any  codicil  or  codicils  thereto,  to  be  by  her 
«<Wtness*^.  ^S^^^f  sealed^  and  published  in  the  presence  of  and  attested 
B.  andC.:" —  by  three  or  more  credible  witnesses,  should  give,  devise, 
VaughanJ,,  direct,  limit,  or  appoint,  and  for  want  of  such  gift  or  ap- 
Parke  B.,  Al-  pointment  then  over.     Other  lands  were  settled  subject  to 

derson  B.,  and  ..... 

CoUman  J.,      a  power  in  similar  language. 

C*"r'£?'  ^^**  ifewmVfg  Skynner  (late  Ward)  died  on  the  30th 
^M^^J.,  and  September,  1789^  in  the  life-time  of  her  husband  W.  A. 
Sat^^  publi-  Skynner,  leaving  no  issue.     She  left  at  her  death  the  fol- 

cation  ot  the     lowing  instrument  purporting  to  be  her  last  will  and  testa- 
will  was  not  ,        .     «  1    o  I         ,  «.^r> 
attested  so  as    ment^  dated  12tb  September,  1789. 

to  4&t.l  SI  V    tllfi 

terms  ot  the  "  ^'  Lydia  Henning  Skynner,  wife  of  William  Augustus  Skynner,  Esq. 

power.  of  Gould's  Green,  in  the  parish  of  Uilliogden,  in  the  county  of  Middle- 

sex, do  publish  and  declare  this  to  be  my  last  will  and  testament. 

"  I  appoint  my  beloved  husband  William  Augustus  Skynner,  Esq.  my 
executor,  and  my  beloved  mother  Lydia  Ward  executrix  with  him.  I 
give  to  my  beloved  mother"  [here  followed  certain  legacies  and  devises ; 
and  the  will  concluded  thus:] — 

(o)  See  6  N.  &  M.  259. 
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'^  I  declare  this  to  be  my  last  will  and  testament.  1839. 

**  In  witness  whereof  I  have  to  this  my  last  will  and  testament  con- 
tained in  one  sheet  set  my  hand  and  seal  the  12th  day  of  September, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  eighty-nine. 
**  Witness,  Lydia  Henning  Skynner  (l.  s.)" 

Charles  BaU. 
Elizabeth  Ball. 
Ann  Balir 

The  special  verdict  also  found  that  this  will  was  signed, 
sealed  and  published  by  Mrs.  Skynner  in  the  presence  of 
the  above  witnesses,  and  attested  by  thenii  and  their  attes- 
tation was  in  manner  and  form  as  appears  in  the  instru- 
ment. 

Doe  V.  Burdett  was  argued  in  Michaelmas  vacation  (Jan. 
8th,  1837,)  before  Tindal  C.  J.,  Park  J.,  Vaughan  J., 
Parke  B.,  Bosanqnet  J.,  BoUand  B.,  Alderson  B.,  Gur^ 
ney  B.  and  CoUman  J.,  by  Sir  F.  Pollock  for  the  lessors 
of  the  plaintiff,  and  by  Sir  J.  Campbell  A.  G.,  Goulbum 
Serjeant,  and  Darnell^  for  the  different  defendants  {a). 

Doe  V.  Skynner  was  argued  in  Hilary  Term,  1837  (Jan. 
lOth),  before  the  same  learned  judges,  by  fi'igram  for  the 
lessors  of  the  plaintiff,  and  M.  D.  Hill  for  the  defendants. 
The  whole  subject  is  so  fully  discussed  in  the  following 
judgments,  that  it  has  been  deemed  unnecessary  to  give 
the  arguments  of  counsel. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  pronounced  this  day. 

CoLTMAN  J. — I  regret  that  I  am  unable  to  agree  in 
this  case  with  the  judgment  of  the  Court  of  King's  Bench. 

The  case  of  Wright  v.  Wakeford{b)  is  the  leading  one  on 
the  subject.  The  principle  deducible  from  that  case  is, 
that  if  a  power  of  appointment  is  given  to  be  carried  into 

(a)  G,  T,  White  appeared  for  ants,  the  Court  declined  to  hear 

one  of  the  defendants,  but  as  his  him  except  as  amicus  Curia. 

client  appeared  by  the  same  at-  (6)  4Taunt.  21S< 
torney  as  one  of  the  other  defend- 
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1839.        effect  by  a  deed  or  instrument  in  writing,  which  is  td  be 

Dot         <^^ectited  in  the  preisence  of  and  attested  by  two  or  more 

«.  witnesses,  there  must  be  an  attestation  by  the  witnesses 

specifying  that  the'  instrnment  has  been  executed  with  all 

the  fbfinaTtties  prescribed  by  the  donor  of  the  power.* 

Such/ is  I  understand  it,  was  the  doctrine  laid  down  in 
that  c^s^;  and  although  there  was  a  €lrfference  of  opiiiion 
iiimong  th'e  }odges,  the  opinion  of  the  majority  was  acqai- 
%8ced']h'by  Lord  Eldon  tn  the  Court  of  Chancery,  being 
'Evidently  (as  wa^  stated  by  the  Vice-^Chanceilor  in  the  ease 
of'tioUghctm  V.  Sandys  (d),)  in  accordance  with  the  opinion 
*he  previously  entertained,  and  that  decision  has  never,  as 
ftr  as  I  can  leslm,  been  overruled  by  any  aubsequeot  judi^ 
bial  determination. 

To  place  in  a  clear  light  the  principles  on  which  that 
'case  was  decided,  it  will  be  proper  to  advert  to  the  ^brds 
ttsed  in  the  certificate  of  those  judges  whose  opimon  pre- 
vailed. A  power  had  been  given  to  be  carried  into  effect 
With  the  consent  of  Thomas  Wood  the  elder,  and  Th&mMs 
Wdod  the  younger,  testified  by  any  writing  under  their 
hftnds  and  seals,  attested  by  two  or  more  crediUe  witnesses. 
'To  this  consent,  say  the  judges, ''  two  circnmstantes  Were 
inade  necessary,  first,  that  it  should  be  testified  by  s>onie 
Writing  under  their  hands  and  seals,  and,  secondly,  thiit  the 
fhlcts  of  their  putting  their  hands  and  seals  to  such  Writing 
should  be  attested  by  two  or  more  witnesses,  so  that  the 
point  in  question  appears  to  us  to  be  simply  whether  the 
attestation  asserts  both  these  facts.*' 

It  has  been  suggested  that  this  case  may  have  proceeded 
on  the  ground  that  the  witnesses,  by  specifying  in  their  at- 
testation that  the  instrument  was  sealed  and  delivered  in 
their  presence,  must  be  considered  as  declaring  negatively 
that  it  was  not  signed  in  their  presence. 

That  such  was  not  the  ground  of  the  decision  appears 
still  more  distinctly  from  what  was  said  by  the  judges  a 
''  little  below  the  passage  already  cited. 

(a)  2  Sim.  148. 


Dob 
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If»  say  the  judges^  it  were  to  be  determined  as  a  mat^r         1939. 
of  fact)  whether  the  signature  of  the  Woods  was  niade  ,in 
the  presence  of  the  same  witnesses  who  attested  their  hav- 
ing sealed  the  indenture,  a  jury,  under  all  the  circumstances      Buajwrr. 
to  which  their  attention  might  be  directed,  might  perhaps 
notimproperly  presume  the  aflSrmative  of  such  queattipp* 

That  an  attestation,  specifying  only,  a  sealing,  and  deliyeiry 
in  the  presence  of  the  witnesses  where  a  signii^  almoin 
their  presence  is  required,  ought  not  to.be  considered  as 
importing  negatively  that  the  deed  had  not  been  signed  in 
their  presence,  appears  also  from  what  was  said  by^lxird 
JEldon  in  the  case  of  McQueen  v.  Farquliar  {a).  .  lu  that 
case  the  instrument  was  required  to  be  signed  and  sealed 
in  the  presence  of  two  or  more  witnesses.  ,Nq  attesta^pn 
was  required.  The  deed  (as  was  also  the  case  in.  fVfight 
V.  Wakeford)  purported  to  be  signed,  aealed,  and  execyted 
in  the  presence  of  three  credible  witnesses.  The  attest;a- 
tion  was  only  sealed  and  delivered  in  the  presence  of  &c. 
JjotA  Eldon  said  upon  the  question,  whether  after,  execn- 
tioQ  it  ought  to  be  taken  that  he  did  sign  in  the  pcese^pe 
of  the  witnesses  attesting  the  sealing  and  delivery,. ]t^,€^re 
would  be  a  miscarriage  in  a  judge  directing  a  jury,  if  that 
fact  was  found,  not  to  presume  that  the  deed  was  signed 
in  the  presence  of  the  same  witnesses  as  it  prof^^ed  to  ifp» 

The  case  of  Wright  v.  Wakejotxl  was^  followed,  by.  I,^t 
of  Doe  V.  Peach  (Jb\  which  I  cite  for  the  distinct  enuncia- 
tion it  contains  of  tlie  principle  previously  acted  on  in 
Wright  v.  Wakeford. 

In  Doe  v.  Peach  the  appointment  was  to  be  by  deqd  or 
writing  under  hand  and  seal,  executed  in  the  presence 
of  and  to  be  attested  by  two  or  more  credible  witnesses^ 
The  form  of  attestation  was  sealed  and  delivered  by  \he 
said  Robert  Peach  in  the  presence  of  Thomas  Martiu  fiud 
John  Seale.  It  was  said  by  the  Court  in  giving  judgmenti 
''It  seems  to  us  that,  to  make  a  due  execution  of  thepow^r, 
there  must  be  a  making  of  an  instrument  with  all  tlie  forms 

(a)  1 1  Ves.  477.  (6)  2  Man.  &  S.  576* 
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1839.  required  by  the  power,  and  that  there  must  be  an  attesta* 
tion  of  its  execution  with  all  those  forms.  The  intention 
of  the  parties  was,  that  the  attestation  should  be  co-exten- 
sive with  the  things  required  to  be  done." 

This  case  has  been  followed  by  others  in  which  the  same 
doctrine  has  prevailed,  and  it  is  observable  that,  although 
many  cases  are  to  be  found  in  our  law  books  where  powers 
had  been  given  to  be  exercised  by  writing,  executed  in  the 
presence  of  and  attested  by  two  or  more  witnesses,  in  none 
of  them  have  the  instruments  been  held  to  be  well  exe- 
cuted, unless  the  attestation  itself  either  stated  in  express 
terms,  or  shewed  by  equivalent  expressions,  that  the  requi- 
site conditions  had  been  complied  with  ;  Doe  v.  Pearce  (a), 
Wright  V.  Barlow  (6),  Hougham  v.  Sandys  (c).  Ward  v. 
Swift  (d),  Curteis  v.  Kenrick{e). 

It  is  to  be  observed,  however,  that  dicta  of  two  learned 
judges  may  be  cited  as  qualifying  in  some  degree  the  gene- 
rality of  the  positions  laid  down  in  those  cases. 

In  Moodie  v.  Iteid{f)  the  appointment  was  required  to 
be  made  by  deed  or  will,  signed  and  published  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  witnesses. 
The  donee  of  the  power  made  her  will,  concluding  in  these 
terms : — **  These  my  last  bequeaths,  signed  by  me  this  4th 
day  of  February,  1812.  Sarah  Moodie.  Witness,  Betiy 
Headington,  Jane  Headington."  Gibbs  L.  C.  J.,  upon  the 
argument,  expressed  an  opinion  that  the  signing  was  clearly 
attested,  but  seemed  to  doubt  about  the  publishing.  In 
the  result  the  Court,  after  taking  time  to  consider,  certified 
the  appointment  not  to  be  well  executed ;  the  reasons  do 
not  appear.  With  reference  to  the  remark  of  Lord  Chief 
Justice  Gibbs  it  may  not  unreasonably  be  asked,  how  it 
appears  that  the  will  was  signed  in  the  presence  of  the  wit- 
nesses? Does  the  simple  signature  by  a  witness  of  his 
name  to  an  instrument  import  that  he  saw  it  signed  ;  does 

(a)  6  Taunt.  402.  (rf)  1  C.  &  M.  171. 

{b)  3  Mau.  &  S.  512.  (e)  3  M.  &  W.  461. 

(c)  2  Sim.  95,  If)  7  Taunt.  355. 
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it  import  more  than  that  the  instrument  had  been  authen-  1839. 
ticated  in  his  presence  by  the  party  executing  it  as  a  ge- 
nuine instrument?  The  authentication  may  have  been 
simply  by  an  acknowledgment  of  his  signature,  which,  ac- 
cording to  the  case  of  Jones  v.  Dale  (a),  is  not  sufficient, 
for^  as  there  said  hy  Reynolds  J.,  ^*  saying  and  doing  are  dif- 
ferent things^  and  his  saying  he  writ  it  himself  will  not 
amount  to  a  subscribing  in  the  presence  of  three  witnesses." 
The  dictum  of  Lord  Chief  Justice  Gibbs  derives  some 
support  from  what  was  said  by  the  Vice-Chancellor,  Sir 
John  Leach,  in  the  case  of  Stanhope  v«  JKeir  (b).  In  that 
case  the  power  was  to  be  executed  by  will  signed  and  pub- 
lished in  the  presence  of  and  attested  by  three  or  more  wit- 
nesses. The  will  concluded  as  follows ; — "  This  is  my 
last  will  and  testament  made  and  signed  in  the  year  of  our 
Lord  1818,  on  the  19th  day  of  November,  at  Gravesend, 
in  the  county  of  Kent.  Eugenia  Keir.  In  the  presence  of 
C.  McDonald  Lockhart^  Tliomas  Bennett,  Alexander  Ed* 
wards"  The  Vice- Chancellor,  Sir  John  Leach,  said  on 
this  case,  *'  The  argument  for  the  defendant  supposes  the 
witnesses  to  be  acquainted  with  the  contents  of  the  will. 
I  cannot  assume  more  than  that  they  saw  Mrs.  Keir  sign 
the  instrument.''  The  will  was  consequently  held  to  be  an 
insufficient  execution  of  the  power.  In  this  case  it  is  to 
be  observed  that  the  attestation  contained  the  words  '*  in 
the  presence  of,''  but  did  not  specify  what  it  was  that  was 
done  in  their  presence. 

The  doctrine  enounced  in  these  dicta  of  Lord  Chief 
Justice  Gibbs  and  Sir  John  Leach  was  much  extended  in 
the  subsequent  case  of  Buller  v.  Burt  (c),  also  before  Sir 
John  Leach.  In  that  case  the  appointment  was  to  be  by 
deed,  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  witnesses.  The  instrument  concluded 
with  the  following  words,  *'  Signed  and  sealed  at  Cotton 
aforesaid,  this  ISth  day  of  September,  in  the  year  of  our 

(a)  1  Sugd.  on  Powers,  303, 6th  ed.         (c)  6  N.  &  M.  281,  n. 
\b)  2  Sim.  k  St.  37. 
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1830.  liord  1813,  by  L.  SmiUi  (JU  s.)  Witness,  John  H.  Buri, 
Hannah  Bou>k$."  The  Master  of  the  Rolls  ia  reported  to 
have  said,  that  the  attestation  of  the  witnesses  being  con** 
Buionx.  sidered  as  a  part  of  the  appointment,  it  must  follow  that 
wiie«  the.  wofd  witnemeif  without  more,  is  used  in  the  at- 
testation^ it  afl&rms  that  all  has  been  done  in  the  presence 
of  the  witnesses  which  is  stated  in  the  body  of  the  deed. 
Upon  this  dictum  I  would  take  the  liberty  to  remark,  that 
the  words  of  the  deed  are  the  words  of  the  party  executing 
ity  not  of  the  witnesses ;  and  that  I  am  unable  to  see  on 
what  grounds  the  declaration  of  the  party,  that  the  requi^ 
site  conditions  have  been  complied  with,  can  be  substituted 
for  the  attestation  of  the  witnesses,  or  how  we  can  be  jus- 
tified in  assuming  contrary  to  what  the  fact  is  likely  to  have 
been,  that  the  witnesses  are  cognizant  of  the  contents  of 
the  instrument,  an  assumption  which  in  Stanhope  v.  Keir{a) 
the  same  judge  seemed  to  think  he  should  not  be  war- 
ranted in  making. 

In  this  case  of  Buller  v.  Burt  (&),  as  well  as  in  the  two 
preceding  cases,  the  execution  of  the  instrument  was  held 
to  be  defective.  The  dicta  to  which  reference  has  been  made 
were  not  the  foundations  on  which  the  judgments  rested, 
we  cannot  know  whether  the  opinions  of  those  learned 
judges  had  been  fully  made  up  in  regard  to  them  so  that 
they  were  prepared  to  act  on  them.  Those  cases  therefore 
cannot  be  considered  as  having  established  judicially  that 
any  thing  short  of  an  attestation  by  the  witnesses,  co-ex* 
tensive  with  the  several  acts  required  to  be  done,  can  be 
considered  as  a  compliance  with  the  requisite  condition. 
To  admit  any  thing  short  of  this  as  sufficient,  tends  to  in- 
troduce uncertainty  and  confusion  into  a  question  in  which 
precision  and  certainty  are  of  the  greatest  importance. 

On  these  grounds  I  think  that  we  ought  not  to  fritter  away 
the  strict  and  intelligible  rule  laid  down  in  Wright  v.  Wake^ 
ford{c)  by  the  introduction  of  subtle  refinements  and  nice 
distinctions. 

(a)  S  Sim.  &  St.  37.  (})  6 N. &  M.  281, n.  (c)  4Taunt  SIS. 
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Tbe  result  is,  titat  the  appointment  in  ibis  case  was  ill        1839. 
executed,  and  therefore  in  ray  option  the  judgment  of  tJi^     ^^^CT 
Court  below  ought  to  be  reversed.  v» 

BUBDBTIV 

GNtrnbt  B. — ^The  question  for  the  consideration  of  the 
Court  isi  whether  Mrs.  Skynner  did  or  did  ndt  dulyexe^^ 
cute  a  power  conferred  upon  her  by  ber  marriage  settle- 
ment (His  lordship  then  stated  the  power  and  will.) 
The  objection  which  is  made  to  this  is,  that  th^  attestation 
is  not  to  be  construed  to  eictend  beyond  tbe  act  of  signing 
and  sealing.  That  it  must  not  be  construed  to  extend  to 
the  commencement  of  tbe  will,  '^  i  do  publish  and  declare 
this  to  be  my  last  will  and  teatement/'  nor  even  to  the 
words,  **  \  declare  this  to  be  my  last  will  aiid  testament/^ 
but  merely  to  the  very  last  words,  **  in  witness  Whereof  I 
have  to  this  my  last  will  and  testament  set  my  hand  and 
seal/'  and  therefore  that  the  publication  of  the  will  is  not 
attested,  and  the  execution  of  the  power  is  on  that  accoudt 
invalid. 

The  Court  of  King's  Bench  has  decided  that  thii9  is  a 
good  execution  of  the  power,  and  I  think  that  that  decision 
ia  right.  The  subject  is  by  no  means  free  from  difficulty. 
The  Courts  of  Westminster  Hall  have,  by  their  anxiety  to 
see  powers  strictly  executed,  been  led,  I  think,  into  nice  and 
refined  distinctions,  by  which  the  intentions  of  tbe  creators 
of  those  powers  have  been  grievously  disappointed. 

It  has  been  truly  observed  by  Sir  £.  Sugden  in  his  Trea** 
tise  on  Powers,  that  the  decisions  which  have  been  made 
upon  tbe  execution  of  powers  are  at  variance  with  the 
decisions  which  have  been  uniformly  made  upon  the  sub* 
ject  of  the  execution  of  wills  under  the  Statute  of  Frauds  ; 
and  I  think  that  it  has  been  unfortunate  that  these  cases 
have  been  so  decided.  Not  to  mention  the  cases  which 
occurred  before  the  year  181£,  the  case  which  is  considered 
to  have  settled  the  law  upon  this  point  is  that  of  Wright  v. 
'  Wakeford  (a).     In  that  case  the  terms  of  the  power  were, 

(a)  4Taant.  213. 
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1839.  ^  by  any  writiog  under  their  hands  and  seals  attested  by  two 
*^^^'  or  more  credible  witnesses."    The  form  of  the  attesUtion 

V.  was  sealed  and  delivered  by  the  withioHDamed  A.  B.  in  the 

BuRosTT.  presence  of  &c.  The  objection  was,  that  the  attestation 
did  not  extend  to  the  sigmng-^iX  was  an  attestation  of  no 
more  than  of  sealing  and  delivery^  and  the  sealing  and  ifr- 
livery  being  specified,  it  must  be  presumed  that  the  wit« 
nesses  did  not  mean  to  attest  the  ngning.  Lord  Eidoh 
sent  this  case  to  the  Court  of  Common  Pleas,  and  the 
Court  was  divided  in  opinion.  Two  certificates  were  re- 
turned— one  by  Lord  Chief  Justice  Mansfield,  that  the  at- 
testation  was  sufficient.  The  other  by  Mr.  Justice  Heathy 
Mr.  Justice  Lawrence^  and  Mr.  Justice  ChambrCf  that  it 
was  insufficient 

It  is  perhaps  too  late  to  consider  whether,  if  the  case 
were  now  to  occur,  it  would  receive  the  same  decision.  I 
think  it  is  very  much  to  be  lamented  that  the  majority  of 
the  Court  felt  themselves  compelled  by  antecedent  cases  to 
come  to  that  conclusion — it  can  hardly  be  doubted  that  it 
defeated  the  intention  of  the  creator  of  the  power.  If  the 
word  '^attested''  had  not  been  in  the  power  the  decision 
would  have  been  the  other  way.  In  the  case  of  M'QMeen 
V.  Farquhar  (a),  where  the  power  directed  the  instrument 
to  be  signed  and  sealed  in  the  presence  of  witnesses  (but 
did  not  require  an  attestation)  and  the  attestation  was  to 
the  sealing  and  delivery,  Lord  FMon  held,  that  the  ezeca* 
tion  was  good,  and  said  it  would  be  a  miscarriage  in  a  judge 
if  he  did  not  direct  a  jury  to  presume  that  the  deed  was 
signed,  as  it  professed  to  be  upon  the  face  of  it,  in  the  pre* 
sence  of  witnesses  who  attested  the  sealing  and  delivery. 

It  does  not  readily  occur  to  one's  mind,  why  a  judge  may 
not  make  the  same  presumption  that  be  may  direct  a  jury 
to  make. 

The  case  of  Wright  v.  Wakeford  has  however  been 
adopted  since  in  several  cases,  and  it  is  perhaps  too  late  to 
be  corrected  if  it  be  erroneous.     But  the  case  went  to  the 

(a)  liVe8.467. 
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extremest  verge  and  ought  not  to  be  extended.  If  I  find  a  1839. 
case  in  all  its  parts  the  same  as  Wright  v.  Wakeford,  I  may 
be  compelled  to  yield  to  it,  but  not  otherwise.  The  facts 
of  this  case  are  different,  and  I  think  that  the  execution  in 
this  case  cannot  be  impeached  but  by  extending  the  doc* 
trine  of  Wright  v.  Wakeford  (a). 

In  this  case  the  testatrix  does  all  that  the  power  requires 
-—she  publishes — she  signs — she  seab.  The  attestation  is 
generaL  I  think  that  it  is  to  be  taken  that  the  witnesses 
attested  all  three.  I  think  that  they  may  fairly  be  taken  to 
be  as  cognizant  of  the  last  line  but  one  as  of  the  last  line 
(if  not  of  the  first  line  as  well  as  the  last),  and  when  the 
testatrix  set  about  executing  the  power  and  has  studiously 
done  all  that  the  power  required,  I  cannot  consent  to  pre- 
sume that  they  who  have  given  a  general  attestation  did 
not  witness  the  whole  and  attest  the  whole.  Independently 
of  all  parol  evidence  it  appears  to  me  that  it  is  the  true 
conclusion  from  the  premises.  What  is  the  publication  of 
a  will  has  been  a  matter  of  discussion  in  more  cases  than 
one;  and  in  the  case  of  Moodie  v.  Reid(b),  Gibbs  C.J. 
inquired  of  the  bar  what  it  meant,  and  received  no  answer; 
and  he  said  that  he  was  not  surprised  that  he  received  no 
answer.  If  it  means  fiothing,  it  would  seem  extraordinary 
that  it  should  be  requisite  that  nothing  should  be  attested. 
If  it  means  anything^  I  should  suppose  that  it  must  mean 
that  the  testator,  at  the  time  of  making  the  will,  stated  that 
that  which  he  was  so  executing  was  his  will.  This  it  ap« 
pears  to  me  the  testatrix  has  done,  and  this  I  think  the  wit^* 
nesses  have  attested. 

The  last  two  cases  that  have  been  before  the  Courts  have 
gone  some  way  towards  relaxing  the  extreme  severity  of  the 
rule  upon  which  the  Courts  had  before  acted.  In  the  case 
of  Simeon  v.  Simeon  (c),  the  power  directed  the  will  to  be 
s^ned  and  published  in  the  presence  of  and  attested  by  wit- 
nesses.    The  form  of  the  attestation  was  signed  and  deli- 

(a)  4  Taunt.  813.  (6)  7  Taunt.  355.  (c)  4  Sim.  555. 
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vered  in  the  presence  of.  Sec.  It  was  decided  Co  have  been 
well  executed. 

Ward  V.  Sioifi  (a),  in  1832,  was  a  case  sent  by  the  Lord 
Chancellor  for  the  opinion  of  the  Court  of  Exchequer. 
The  terms  of  the  power  were^ — the  wiH  to  be  fuUukdi 
under  hand  and  seal  in  the  presence  of  and  attested  bj  three 
witnesses.  The  attestation  was  signed y  heaUdtOmddeUwtnL 
The  Court  certified  that  the  power  was  well  executed.  In 
both  those  cases  delivered  was  held  to  be  equivalent  to  fulh 
Ikked. 

Upon  the  whole  I  am  of  opinion  that  the  judgment  of 
the  Court  of  King's  Bench  shoald  be  affirmed. 

Aldbrsok  B.— In  this  case,  the  circumstances  of  whidi 
have  been  already  adverted  to  by  my  two  learned  brothers 
who  have  preceded  me,  the  only  question  is,  whetherltbe 
power  conferred  by  the  settlement  of  the  4di  ind  5tb  De- 
cember, 1787«  on  Lydia  Hemdng  Ward^  has  been  properiy 
executed  by  hen 

The  power  was  to  be  executed  by  an  iaetrument  tOifae 
by  her  signed,  sealed,  and  published  in  the  presence  o/,aad 
attested  by  three  or  more  credible  witnesses. 

Now,  what  is  it  that  is  required  by  such  a  polder? 
That  most  depend  entirely  on  technical  rules,  and  o%  the  au- 
thorities to  be  found  in  our  books.  In  all  cases,  but  (most 
especially  in  those  relating  to  r^  estate,  it  is  of  the  greatest 
importance  to  adhere  to  established  rules.  Even  if  .we 
think  that  originally  they  were  established  on  what  now 
appear  to  us  insufficient  reasons,  we  ought  to  adbere^to 
them,  because  men  have,  in  all  probability,  accoouDodated 
themselves  to  them,  and  in  the  creation  of  their  subacquait 
instruments  acted  upon  them,  so  that  it  will  almost  inefi** 
tabiy  happen,  that  in  overruling  them  we  shall  do  tlie 
greatest  injustice  to  those  who  have  relied  upon  the  fakh#f 
the  decbions,  and  contradict  also  the  actual  intentioiiaof 
innocent  parties.     Thus  to  act,  is  to  introduce  into  tbe  law 

(a)  1  Cro.  &  M.  171 ;  6f.  C.  3  Tjrrw.  123. 
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and  into  a  branch  of  it  in  which  certainty  is  of  the  greatest  1839. 
importance,  the  greatest  uncertainty  and  fluctuation  of  opi- 
nion. And  I  think  that  the  evil  is,  if  possible,  increased, 
by  distinguishing  cases  on  minute  and  trivial  groundsj  and 
practically,  althoagh  not  in  terms,  overruling  the  prior 
decisions.  If,,  therefore,  the  examination  of  the  cases  al* 
ready  decided  leads  me  to  the  conclusion  that  the  ^ord 
'''•attest^ "  in  such  a  power  as  this,  means  '*  subscribe  a  me- 
morandum of  attestation,"  and  that  in  order  to  make  such 
execution  valid  the  attestation  must  express  all  the  requi- 
sites which  the  witnesses  are  called  upon  to  attest,  I  must, 
however  I  may  regret  it,  hold  that  this  power  is  ill-exe- 
cuted, and  that  the  decision  of  the  King's  Bench  is  wrong. 
And  this  is  the  conclusion  at  which,  after  much  considera- 
tion^ I  have  arrived. 

The  leading  case  on  this  point  is  that  of  Wright  y.Wake^ 
fordifl).  There  the  power  was  required  to  be  executed  by 
an  instrument  under  hand  and  seal,  attested  by  two  wit- 
nesses; the  memorandum  of  attestation  expressed  that  it 
was  ^'  sealed  and  delivered,''  and  was  silent  as  to  the  fact 
of  signature,  but  the  deed  itself  purported  to  be  executed 
in  the  pursuance  of  the  power  therein  recited^  and  was  ac- 
tually signed  as  well  as  sealed.  The  majority  of  the  judges 
of  the  Court  of  Common  Pleas  certified  their  opinion  to 
the  Lord  Chancellor  to  be,  that  the  power  was  ill  executed; 
and  in  their  certificate  (after  admitting  that  a  jury  might,  as 
a  question  of  fact,  have  come  to  the  conclusion  that  the  wit- 
nesses saw  the  signing  as  well^as  the  sealing  and  delivery) 
say  that  as  a  question  of  law  it  must  be  determined  by  the 
true  construction  of  the  terms  of  the  attestation  to  which 
the  consideration  must  be  confined,  and  that  the  signature 
was  not  comprehended  in  the  words  used  in  the  attestation. 
And  even  Lord  Chief  Justice  Mansfield^  who  differed 
from  them,  seems  to  me  to  have  construed  (more  liberally 
indeed,  but  still  to  have  construed)  the  words  of  the  attes- 
tation as  including  signature,  rather  than  to  have  come  to  the 

(a)  4Taiiat.  213. 
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18S9.  conclusion  that  attested  was  not  to  be  considered  as  re- 
quiring an  expression  in  writing  of  the  particulars  requisite 
for  the  due  execution  of  the  power. 

This  case  appears  to  me,  as  plainly  as  words  can  express 
it,  to  have  decided  that ''  attest "  means  "  subscribe  a  me- 
morandum of  attestation,  containing  all  the  particulars 
required  for  the  due  execution  of  the  power/'  This  case 
has  never  been  overruled,  but,  on  the  contrary,  has  been 
expressly  confirmed  by  the  cases  of  Doe  v.  Peach  (a),  Wright 
V.  Barlow  (6),  and  Hougham  v.  Sandys  (c),  in  which  the 
same  defect  was  held  fatal  to  the  execution  of  the  power^ 
and  by  the  introduction  of  a  Bill  into  Parliament,  54  Geo. 
3,  c.  l68,  whereby  the  inconvenience  resulting  therefrom 
was  in  part  remedied. 

It  is  indeed  contended  that  these  cases  are  distinguish- 
able from  the  present,  because  the  memorandum  of  attes- 
tation there  expressly  contained  some  of  the  requisites,  and 
the  maxim  expressio  unius  est  exclusio  alterius  is  applied. 
To  my  mind  this  is  not  just  reasoning.  Wright  v.  Wake- 
forded)  decided,  if  it  decided  anything,  that  the  requisites 
must  be  expressed  in  the  attestation;  whereas  the  maxim 
referred  to  has  only  reference  to  inferences  of  fact,  to  be 
drawn  from  written  documents  or  parol  declarations.  It 
only  means  that,  if  you  expressly  name  some  out  of  certain 
requisites,  the  inference  is  stronger  that  those  omitted  are 
intended  to  be  excluded,  than  if  none  at  all  had  been  men- 
tioned. Neither  can,  however,  exclude  the  real  fact  from 
being  proved  or  shewn.  But,  according  to  Wright  v.  Wake- 
forded),  the  requisites  must  all  be  expressed  in  the  written 
attestation — a  decision  which  leaves  nothing  to  inference, 
and  puts  the  omission  of  any  one  on  exactly  the  same  foot- 
ing as  the  omission  of  all.  Such  a  distinction,  therefore^ 
would  practically  overrule  Wright  v.  Wakeford{d),  and  the 

(a)  ^  Mau.  &  S.  566.  (c)  2  Sim.  95. 

(6)  3  Mau.  &  S.  512.  {d)  4  Taunt.  213. 
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other  cases  which  follow  it,  whilst  in  words  it  supported  1839. 
them.  But  there  are  not  wanting  cases  in  which  a  general 
attestation  has  also  been  held  equally  within  the  rule.  In 
Moodie  v.  Reid{a)  the  attestation  was  only  "  Witness,  B.  JET. 
and  J.  HJ'  The  Court  of  Common  Pleas  held  it  a  bad 
execution  of  a  power  which  required  a  will  to  be  signed 
and  published  in  the  presence  of  and  attested  by  two  wit* 
nesses.  Again,  in  Stanhope  v.  Keir^b)  the  attestation  was 
"In  the  presence  of,"  and  in  Buller  v.  Burt{c)  **  Witness." 
In  all  these  the  execution  was  held  bad,  although,  in  all, 
the  facts  had  taken  place  in  the  presence  of  the  witnesses 
which  they  were  required  to  attest.  But  they  were  decided 
upon  Wright  V.  Wakeford{d),  and  in  Hougham  v.  Sandy s{e), 
the  Vice  Chancellor  expressly  says,  in  expounding  Wright 
V.  Wakeford{d),  that  the  proper  meaning  of  the  term  attest 
was,  that  the  witnesses  should,  by  the  written  attestation, 
give  their  evidence  to  the  fact  that  the  instrument  was 
signed  as  well  as  sealed.  But  then  it  is  said,  and  on  this 
the  decision  in  the  King's  Bench  turned,  that  in  construing 
a  general  attestation  the  Court  is  at  liberty  to  look  beyond 
the  mere  attestation,  and  even  to  look  at  the  whole  of  the 
deed  for  that  purpose.  Sir  John  Leach  is  reported  to 
have  said,  in  Buller  v.  Burt{c\  that  when  the  word  ^'wit- 
nesses," without  more,  is  used  in  the  attestation,  it  must 
be  taken  to  affirm  that  all  has  been  done  in  the  presence 
of  the  witnesses,  which  is  stated  in  the  body  of  the  deed. 
If  this  principle  be  true,  there  can  be  no  doubt  that  the 
decision  in  the  King's  Bench  in  this  case  is  right.  But  I 
cannot  agree  to  the  principle,  which  appears  to  me  founded 
on  a  forgetfulness  of  the  learned  judge,  or,  which  is  per- 
haps the  case,  a  misapprehension  of  the  reporter,  as  to 
the  distinction  which  the  previous  cases  had  established  be- 
tween "  attesting"  and  **  witnessing"  a  deed.  There  is  no 
doubt,  as  was  laid  down  by  Lord  Eldon,  in  the  case  of  Mao 

(a)  7  Taunt.  355,  (d)  4  Taunt.  213. 

(6)  2  Sim.  &  Stu.  37.  (f)  2  Sim.  142. 

(c)  6  N.  &  M.  259. 
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1839.  queen  v.  Farquhar  {a\  that  if  a  power  it  required.  tOi  be 
executed  io  a  particular  way,  in  the  presence  of  witueiact, 
and  the  attestation  be  general^  the  Court  or  jury  may  look  at 
BuaoETT.  tiie  whole  deed«  and  may  infer^at  acondusion  of  fact,  that  what 
is  stated  in  the  deed  to  have  been  done,  was  done  in  the 
presence  of  the  witnesses.  The  deed  itself  is  prima  facie 
evidence  of  this«  and  may  be  looked  at  for  that  purpose. 

For  in  those  cases  the  requisities  may  be  properly  ascer- 
tained by  such  inference,  or  by  parol  evidence  of  the  fact 
But  the  cases  which  we  are  considering  require  that  the 
requisites  shall  not  only  be  witnessed,  but  attested,  and  in 
order  to  fulfil  the  meaning  of  the  word  **  attested,''  they 
decide  that  what  tbe  witnesses  have  witnessed  they  shall 
state  that  they  saw  done*  And  this,  I  think,  can  only  be 
done  by  the  attestation  clauee  itself,  which  cx>ntains  that 
which  the  deed  does  not,  the  declaration  of  the  witnesses 
themselves.  The  deed  shews  what  the  party  ezeculing  it 
did  at  tbe  time  ;  and  we  may  perhaps  infer  from  that,  that 
tbe  witnesses  saw  it  done,  but  the  attestation  itself  alone 
can,  as  it  seems  to  me,  express  the  facts  which  they  saw  and 
attest.  In  these  powers,  the  creator  of  them  did  not  mean 
to  leave  any  thing  to  inference.  That,  at  least,  is  what  the 
case  of  Wright  v.  Wakeford{b)  and  those  depending  on 
it  must,  I  think,  be  taken  to  have  decided  on  this  subject. 
To  construe  tbe  attestation  by  reference  to  the  body  of  tbe 
deed,  is  moreover  directly  at  variance  with  several  of  the  de- 
cided cases.  In  Doe  v.  Peach  (c),  the  deed  contained  a  stite- 
ment  of  the  requisites  having  been  complied  with ;  and  that 
too  in  the  very  terms  of  the  power ;  yet  the  decision  was,  that 
the  power  was  ill  executed.  So  in  Wright  v.  Wakeford{b)f 
and  the  others  which  resemble  it,  tbe  fiict  of  the  signature 
appeared  on  the  face  of  the  deed.  In  Stanhope  v.  Keir{(i) 
the  testimonium  clause  began,  *'  And  this  is  my  last  will,*' 
which,  if  said  in  the  presence  of  the  witnesses,  was  a  clear 
publication  ;  yet  Sir  John  Leach  held  it  ill  executed,  saying 

(a)  11  Ves.  jun.  477. ,  (c)  2  Mau.  &  S.  576. 

(6)  4  Taunt.  813.  {d)  2  Sim.  &  Slu.  37. 
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expressly,  '^  that  the  declaration  with  which  the  will  con-        1880. 
eluded  was  in  fact  a  publication  as  well  as  a  signing,  and     '^T^^'^^ 
that  the  witnesses,  by  adding  their  names  to  this  declara-  «. 

tion,  attested  both  facts,  supposed  the  witnesses  to  be  ac-  BoaaBrr. 
quainied  with  the  contents  of  the  will.  He  could  not 
assume  more  from  this  attestation  than  that  the  witnesses 
saw  the  testatrix  sign  the  instrument/'  This  reasoning 
would  make  me  think  that  the  dictum  of  Sir  JoAn  Leack,  in 
Bullet  V.  Burt  (a),  which  it  may  be  observed  was  one 
wholly  unnecessary  to  the  decision  in  that  case,  has  been 
inaccurately  reported  (6).  At  any  rate,  it  is  at  variance  with 
several  other  decisions,  and  is,  I  think,  contrary  to  principle, 
for  the  reasons  which  be  has  himself  given.  The  same 
does  not  indeed  apply  to  the  dictum  of  Gibbs,  C.  J.,  in 
Moodie  y»Reid{c),  for  that  may  depend  on  the  attestation 
of  the  witnesses  being  placed  opposite  to  the  signature  of 
the  testatrix,  in  which  case  it  agrees  with  the  observation  to 
be  found  in  Stanhope  v.  Keir  (d). 

These  two  dicta,  however,  both  unnecessary  for  the  de- 
cisions of  the  respective  cases,  and  both  at  variance  with 
several  decisions,  are  not  sufficient  authority,  in  my  opinion, 
for  the  decision  in  this  case.  Neither  can  I  find  any  au- 
thority for  referring  to  the  testimonium  clause,  even  if  that 
would  do  (which  I  think  it  would  not)  to  support  this  judg- 
ment. If  any  part  of  the  deed  can  be  looked  at,  I  do  not 
see  why  the  whole  may  not  be  taken  into  consideration. 

Upon  the  whole,  my  opinion  is,  that,  in  conformity  to 
Wright  V.  Wakeford{e),  and  the  other  decisions  following 
it,  we  ought  to  hold  that  it  is  necessary  to  express  in  the 
attestation  itself  that  the  requisites  have  been  complied 
with.  It  is  not,  indeed,  necessary  that  the  very  words  of 
the  power  should  be  followed ;  if  there  are  words  capable 

(a)  6  N.  &  M.  S81  n.  writing,  and  is  found  to  be  accu- 

(h)  The  report  of  the  judgment  rate. 

of  Sir  J.  Leach  M.  R.,  in  6  N.  &  (c)  7  Taout  355. 

M.,  has  been  compared  with  the  (d)  9  Sim.  &  St.  37. 

judgment    in  his  Honor's  hand-  («)  4  Taunt.  213. 

VOL.  I.  Z  Z 
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of  bearing  the  construction,  ic  is  enough.  Ward  v.  Swift  {a\ 
Simeati  v.  Simeon  (b),  Lempriere  v.  Valpy{c),  and  the 
late  case  in  the  Exchequer  {d)^  have  decided  that  any  words 
in  the  attestation^  shewing  the  will  or  instrument  to  have 
been  completed  as  an  operative  instrument,  will  satisfy  the 
word  **  published/'  or  the  word  "  delivered,"  in  a  power; 
but  there  must  be  some  expression  capable  of  receiving  a 
construction  to  the  effect  required.  I  think  that  it  is  not 
competent  to  supply  any  defect  in  the  attestation,  by  resort- 
ing to  the  words  of  the  deed,  or  even  of  the  testimooium 
clause,  because  to  do  so  seems  to  me  to  suppose  the  wit* 
nesses  to  see  the  deed,  which  is  contrary  to  the  fact  in 
most  cases,  and  to  supply,  by  inference  alone,  that  which, 
according  to  the  decided  cases,  the  party  creating  the  power 
meant  should  be  expressed  in  the  attestation  itself,  and  not 
left  to  inference  at  all.  I  concur  with  Sir  £!»  Sugden  in 
bis  Book  on  Powers,  in  wishing  that  these  cases  had  at 
first  been  decided  in  conformity  to  those  on  the  Statute 
of  Frauds ;  but  I  am  bound  by  their  authority*  For  these 
reasons  I  think  the  judgment  of  the  King's  Bench  ought 
to  be  reversed. 

No/e.— This  is  the  construction  put  upon  these  cases  by 
Sir  E*  Sugden,  as  appears  from  the  act  drawn  by  him,  and 
which  is  to  be  found,  No.  8,  in  the  Appendix  to  bis  Book 
on  Powers.  The  preamble  to  that  act  is  as  follows  :•*- 
"  And  whereas  the  form  of  the  attestation,  frequently  from 
ignorance  or  inadvertence,  has  not  contained  the  full  state- 
ment of  the  acts,  which  the  witnesses  were  required  to 
attest,  whereby  titles  have  been  defeated  &€•*'  This  shews 
what  this  eminent  lawyer  takes  to  be  the  result  of  the  cases. 

BosANQUET  J. — After  much  consideration,  and  some 
fluctuation  of  opinion,  I  think  that  the  case  affords  suffi- 

(a)  1  C.  &  M.  171.  (c)  5  Sim.  108. 

(6)  4  Sim.  555.  {d)  Ctirtou  v.  IbnrtcA,  3  K.&W.  461. 
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cieot  ground  for  affirming  the  judgment  of  the  Court  of        i839. 
Queen's  Bench. 

It  may  be  assumed,  as  a  rule  now  too  well  established 
to  admit  of  dispute^  that  where  the  instrument^  which 
creates  a  power,  prescribes  certain  formalities  to  be  ob- 
served in  the  execution  of  it,  and  attested  by  witnesses,  the 
witnesses  must  attest  all  those  formalities,  and  their  attes- 
tation must  appear  upon  the  face  of  the  instrument  exe- 
cuted. 

In  fVright  v.  Wakeford^a),  Lord  JSXdon  expressed  his 
opinion^  that  the  proper  meaning  of  the  term  **  attest** 
was,  that  the  \iritnesses  should^  by  their  written  attestation, 
give  evidence  to  the  fact,  that  the  instrument  was  signed  as 
well  as  sealed  and  delivered.  And  Lord  ElUnborought  in 
delivering  the  opinion  of  the  Court  in  Doe  v.  Peach  (b), 
says,  ^*  To  make  a  due  execution  of  the  power,  there  must 
be  a  making  of  the  instrument,  with  all  the  forms  required 
by  the  power,  and  there  must  be  an  attestation  of  its  exe- 
cution, with  all  its  forms."  If,  therefore,  signing,  sealing, 
and  publishing  be  required,  and  any  one  of  them  be  unat- 
tested, the  execution  of  the  power  will  be  void. 

The  question  then  is,  whether  the  publication  of  the 
will  before  the  Court  appears  upon  the  face  of  the  will  to 
have  been  duly  attested  ? 

The  signatures  of  the  three  witnesses  are  immediately 
preceded  by  the  word  *^  witness"  only,  unaccompanied  by 
the  ordinary  memorandum  expressing  what  the  facts  are 
which  they  profess  to  attest. 

It  roust  be  admitted  that,  in  the  absence  of  any  such 
memorandum,  it  cannot  be  urged  that,  by  professing  in 
terms  to  attest,  signing  and  sealing,  the  attestation  of  pub- 
lication is  excluded. 

But  the  question  remains,  what  have  they  attested  ? 

The  will  begins  in  these  words :  ''  I,  Ljfdia  Henning 
Skynfier,  wife  &c.,  do  publish  and  declare  this  to  be  my 
last  will  and  testament."    It  then  proceeds : — 

(a)  17  Ves.  454.  (b)  2  Mau.  &  S.  581. 

zz2 
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1839.  ''  ^  appoint  mj  beloved  husband''  &c.^  (and  after  making  several  dit- 

V-^/^        positions  of  propertyi  concludes  thus :)  '^  I  declare  this  only  to  be  mj  last 

Doe  will  and  testament.    In  witness  whereof  I  have  to  this  my  last  will 

^'  and  testament,  contained  in  one  sheet,  set  my  hand  and  seal,  the  19th 

day  of  September.    Lydia  Henning  Skynner, 

^  In  the  year  of  our  Lord  1789. 
'<  Witness,  Lydia  Htnmtig  5%fuier.    (u  s.) 

**  CharUi  Ball. 
'<  EUMobeth  Ball. 
«  Am  BuU:' 

The  whole  will,  including  the  seal  and  signature  of  the 
testatrixy  and  the  attestation  of  the  witneBsea,  was  on  one 
sheet. 

The  first  signature  was  at  the  bottom  of  the  second  page, 
and  what  follows  was  written  on  the  top  of  the  third  page 
of  the  same  sheet,  the  seal  and  signature  of  the  testatrix 
being  on  the  right  side  of  the  page,  and  the  word  ^^  witness** 
and  the  names  of  the  witnesses  immediately  opposite  to 
them  on  the  left  side. 

The  donor  of  a  power,  in  creating  it,  may  undoubtedly 
prescribe  whatever  ceremonies  he  may  think  proper  to  ac- 
company the  execution ;  and,  if  he  requires  the  observance 
of  such  ceremonies  to  be  attested^  the  attestation  of  then 
ought  so  to  be  manifested,  that  all,  who  derive  title  under  the 
instrument  executed,  may  thereon  see  recorded  the  testi- 
mony of  the  witnesses  to  the  due  observance  of  those  cere^ 
monies.  In  this  case,  after  the  word  ^*  witness/'  the  names 
of  the  three  witnesses,  without  more,  are=  subscribed. 
But  the  testatrix,  by  the  concluding  clause  of  the  wiR, 
professes  to  have  declared  this  to  be  her  last  will  and  tes- 
tament, and  in  witness  thereof  to  have  set  her  hand  and 
seal ;  and  if  the  signature  of  the  witnesses  can  be  referred 
to  that  clause,  it  may  be  taken  to  declare  their  attestation 
of  what  that  clause  contains. 

It  certainly  is  not  necessary  that  the  memorandum  of 
attestation  should  be  written  by  any  of  the  witnesses  tbeni« 
selves ;  nor  is  it  usual  for  any  of  them  to  write  it,  if  they 
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sign  such  a  memorandum,  though  they  may  never  have  1839. 
read  it,  that  is  enough  to  constitute  a  written  attestation. 
And  it  appears  to  me  that^  in  the  present  case,  by  signing 
under  the  word  witness^  without  more,  we  are  justified  in 
holding  that  the  witnesses  have  adopted  the  words  used  by 
the  testatrix  in  that  clause  of  the  will  immediately  above 
their  own  signatures,  which  describe  the  mode  of  execution. 
If  that  be  so^  have  they  not  attested  the  publication  of  the 
will  as  well  as  the  signature  and  seal  of  the  testatrix  ?  I 
fully  admit  that  the  terms  of  the  instrument  which  created 
the  power  must  be  taken  to  import  that  publication  is 
something  more  than  signing  and  sealing.  This  was  the 
opinion  of  Lord  Hardwicke,  who,  in  speaking  of  a  trial  at 
bar  in  the  King's  Bench,  upon  the  will  of  Mr.  Windham  of 
Clearwelly  said  (a),  "  the  only  question  was,  whether  the 
testator  published  it ;  for  there  was  no  doubt  of  his  execut- 
ing it  in  the  presence  of  three  witnesses,  and  their  attest- 
ing  it  in  his  presence,  which  shews  that  publication  is^  in 
the  eye  of  the  law,  an  essential  part  of  the  execution  of  a 
will,  and  not  a  mere  matter  of  form."  Whatever  the  nature 
of  the  act  may  be  therefore,  it  is  some  act  which  is  required 
both  to  be  done  and  to  be  attested.  I  am  disposed  lo 
agree  in  opinion  with  those  of  my  learned  brothers,  who 
think  that  the  execution  of  the  power  in  this  case  is  not  to 
be  supported  upon  the  ground  that  the  w*itnesses,  by  sub* 
scribing  their  names,  have  attested  the  publication  men«> 
tioned  at  the  commencement  of  the  will.  To  assume 
that  the  witnesses  were  made  acquainted  with  the  con- 
tents of  the  will  would  be  to  assume  what  is  contrary  to 
all  experience.  Ft  is  not  necessary,  to  the  validity  of  an 
attestation,  that  the  witnesses  should  even  know  the  nature 
of  the  instrument  which  they  attest,  White  v.  The  British 
Museum  (6) ;  and  an  attesting  witness  is  not  considered  in 
practice  as  affected  with  the  contents  of  an  instrument  to 
which  he  has  subscribed  his  name(c).     I  find  no  principle, 

(a)  3  Atk.  161.  (c)  Seo  Sogd.  V.  &  P.  65^,  4th  ed. 

(6)  6  Bing.  310. 
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therefore,  upoo  which  it  can  be  inferred,  that  the  witnesses 
who  have  subscribed  the  will  in  question  were  cognixant 
of  the  words  at  the  beginning  of  it,  which  purported  that 
the  testatrix  had  published  the  paper  as  her  will,  and  that 
they  professed  to  bear  witness  to  her  having  so  done*  Bat 
when  the  testatrix,  after  having  completed  all  the  disposi- 
tions of  her  property,  concludes  with  these  words :  **  I  declare 
this  only  to  be  my  last  will  and  testament.  In  witness  where* 
of  (that  is,  of  which  declaration,)  I  have  set  my  band  and 
seal."  And  the  witnesses  add  immediately  after  ^  witness." 

C.B. 
KB. 
A.M. 
I  think  that  there  is  just  ground  for  holding  that  the 
witnesses  profess  to  add  their  witness  to  the  witness  of  the 
testatrix,  with  respect  to  the  mauner  in  which  she  has  exe- 
cuted her  will. 

If  the  witnesses  had  subscribed  a  memorandum  in  the 
following  words,  **  Declared  to  be  the  only  last  will  and 
testament  of  L.  H.  S.  In  witness  whereof  she  has  set  her 
hand  and  seal  this  l£th  September,  18£9,"  there  could,  I 
apprehend,  be  no  doubt,  that  a  publication  as  well  as  sig- 
nature and  seal  would  have  been  duly  attested.  For  if  a 
declaration  be  something,  in  addition  to  signing  and  seal- 
ing, it  must,  I  conceive,  amount  to  publication.  When  the 
witnesses  subscribe  their  names,  they  must  be  supposed  to 
profess  that  they  attest  something. 

In  the  absence  of  any  special  memorandum,  what  do 
they  profess  to  attest?  If  they  attest  the  seal  and  signa- 
ture, why  do  they  not  attest  the  declaration  of  the  testatrix 
also,  which  is  recorded  in  the  same  clause  with  her  signing 
and  sealing? 

It  appears  to  roe  that  the  testatrix  and  the  witnesses 
may  be  considered  as  having  signed  the  same  memoran- 
dum of  execution,  that  what  she  professes  to  testify  they 
also  testify ;  and  that  their  attestation,  subscribed  to  what 
they  witness;  is  to  be  understood  as  if  it  were  written. 
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'^  witness  to  the  same/'  How  refined  is  the  distinction  1839. 
between  signing  immediately  under  the  testimonium  clausei 
and  signing  the  same  terms  an  inch  below  it  on  the  same 
page,  in  the  form  of  a  memorandum.  1  do  not  find  that 
any  of  the  cases  are  inconsistent  with  the  view  which  I 
have  taken  of  the  subject.  If  indeed  it  has  been  settled 
by  judicial  authority  that,  notwithstanding  the  concluding 
dause  of  the  will  descriptive  of  the  ceremonies^  a  distinct 
memorandum  of  attestation  is  necessary  to  satisfy  the 
power,  cadit  quaes tio,  for  there  is  no  such  memorandum  in 
this  case.  I  should  certainly  think  it  my  duty  to  bow  to 
such  authority,  for  the  reasons  well  stated  by  my  brother 
jilderson,  but  I  do  not  find  that  any  such  rule  has  been 
established ;  and  I  do  not  feel  myself  called  upon  to  extend 
an  arbitrary  principle  with  respect  to  the  validity  of  wills, 
executed  under  powers,  by  which  a  disposition  of  property 
actually  accompanied  with  all  the  ceremonies  prescribed 
by  the  power  is  to  be  defeated,  and  which  is  at  variance 
with  the  principle  applied  to  wills  executed  under  the 
Statute  of  Frauds.  In  the  case  referred  to  of  Wright  v* 
Wakeford((a\  the  power  was  to  make  sale  by  writing  under 
hands  and  seals,  attested  by  witnesses.  The  testimonium 
clause  stated  the  instrument  to  be  both  signed  and  sealed, 
but  the  attestation  was  only  "  sealed  and  delivered  by  the 
testator  in  the  presence  of  (the  witnesses).''  And  it  was 
held  by  Heath,  Lawrence^  and  Cliambre,  Js.  against  Mam^ 
field  C.  J.,  that  the  power  was  not  duly  executed  for  want 
of  attestation  of  the  signing,  no  mention  of  signing  having 
been  made  in  the  special  memorandum  of  attestation. 
Moodie  v.  Reid  (6),  was  the  case  of  a  power  to  dispose  by 
will,  signed  and  published  in  the  presence  of  and  attested 
by  two  witnesses.  The  will  concluded  in  these  words  t 
**  These  my  last  bequeaths  signed  by  me  this  4th  day  of  Fe« 
bruary  1812,  Sarah  Moodie.  Witness,  Betty  Headington, 
JaneHeadington"  making  no  mention  of  publicaUon.  Oibbi 

(fl)  4  Taunt.  «13.  (b)  7  Taunt.  355. 
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1830.  C.  Jt.aaid,  "  the  power  is  to  be  exercised  by  a  will  ftigoed 
and  published^  therefore  there  miist  be  some  publication. 
The  will  must  be  signed,  published,  and  attested,  there 
BvaaaxT.  must  be  some  attestation  here  of  signing  and  publication. 
It  is  established  by  Wrighi  v.  Wakeford{a),  that  the  wit- 
nesses must  attest  every  thing  that  is  necessary  for  the 
execution  of  the  power.  Here  the  witnesus  have  clearly 
attested  the  signing;  the  question  is,  whether  they  have 
aHeated  -the  other  fopmalities  of  publication  in  attesting 
tin  signing/'    .  ' 

x'tNow  it  must  be  observed  that,  unless  the  signature  of 
ibe  il^itiieAses:  oocdd  be' coupled  with  the  clause  which 
anted  the  signing,  there  vras  no  attestation  of  that  act,  any 
moreithan  of  the  publication*  The  Chief  Justice  proceeds: 
'llf  the  act  of  the  testatrix  calling  on  the  witnesses  to 
attest  her  will,  be  a  publication  of  it,  then  their  attestation 
that  she  signed  it,  attests  her  publication  also,  because 
they  attest  that  by  which  she  publishes  it."  The  Court 
took  time  to  consider  of  their  opinion,  and  then  certified 
that  the-.will  was  not  a  due  execution  of  the  power,  thereby 
deciding  that  signing  her  last  bequeaths  in  the  presence  of 
witnesses  did  not  amount  to  a  publication. 
.<  If  the  testatrix  in  that  case  had  in  fact  called  upon  the 
witnesses  to  attest  her  last  bequeaths,  or  stated  that  she 
iiad  done  so,  that  circumstance  would  have  justified  them 
in  attesting  a  publication.  But  there  w*as  nothing  to  shew 
by  the  attestation  that  any  thing  of  the  kind  had  taken 
friace.  And  the  concluding  words  of  the  testatrix  *'  these 
ray  last  bequeaths  signed  by  me,"  contain  no  assertions  of 
her  having  done  an  act  of  publication,  to  which  the  attes* 
tetion  of  the  witnesses  could  be  ascribed.  She  might  have 
signed,  and  the  witnesses  might  have  attested  such  signa- 
ture, and  yet  the  testatrix  might  never  have  done  any  thmg 
beyond  signing  to  manifest  publication,  as  required  by  the 
power.    In  Stanhope  v.£eir(6),  the  power  was  to  dispose 

(a)  4  Taunt.  813.  (6)  2  Sim.  &  St.  37. 
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by  will  signed  and  published  in  the  presence  of  and  at-        tssg. 

tested  by  witnesses.     The  will  concluded.    *^  This  is  my 

last  will  and  testament  made  and  signed  A.  d.  1618,  19 

November,  at  Gravesend  in  the  county  of  Kent.  Boaoatt. 

Eugenia  Kier»    (l.s.) 
In  the  presence  of  C.  M.  L. 

T.B. 

A.E. 

■  Sir  John  Leaeh  V.  C.  said,  '^  He  could  not  assume  more 
from  the  attestation  than  that  Mrs.  Kier  signed  the  instra- 
mcnti  and  that  as  the  publication  was  not  attested,  the 
power  was  not  well  executed.  Here  again  the  Vi€e-Chai>> 
cellor  treats  the  witnesses  as  adopting  the  statement  in  the 
testimonium  clause,  that  the  will  had  been  signed  by  the 
testatrix.  If  a  distinct  memorandum  of  attestation  was 
necessary,  the  signing  was  as  much  unattested  as  the  pub* 
lication.  Builer  v.  Burl  (a)  was  the  case  of  a  power  to 
dispose  by  deed,  sealed  and  delivered  in  presence  of  and 
attested  by  witnesses.  The  instrument  concludedi  **  signed 
and  sealed  at  &c.  by  Z.  Smith,  (l.  s.)  Witness,  H.  Burt, 
Hannah  Bowles.'*  Sir  John  Leach,  then  Master  of  the  Rolls, 
held  the  power  not  to  be  well  executed,  because  delivery 
was  not  attested.  He  said,  that  where  the  word  "  wit- 
nesses,"  without  more,  is  used  on  the  attestation,  it  assumes 
that  all  has  been  done  in  the  presence  of  the  witnesses 
which  is  stated  in  the  body  of  the  deed,  that  in  the  body  of 
the  deed  it  was  stated  to  be  signed  and  sealed,  but  not 
said  to  have  been  delivered ;  and  as  the  word  '*  witnesses" 
could  affirm  no  more  than  the  deed  stated,  there  was  no 
attestation  of  delivery.  If  by  the  body  of  the  deed  the 
Master  of  the  Rolls  must  be  understood  to  mean  the  general 
contents  of  the  deed,  his  dictum  may  well  be  doubted, 
since  it  must  assume  the  witnesses  to  be  acquainted  with 
those  contents.  But  if  he  meant  only  the  testimonium 
clause,  which  immediately  preceded  the  word  '^  witnesses^" 

(a)  a  N.  &  M.  281,  n« 


Dob 

V. 
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1830.  the  observation  may  be  jiul,  upon  the  supposition  that  the 
witnesses,  by  subscribing  their  names  after  the  word  **  wit- 
ness" only,  incorporated  in  their  attestation  the  description 
BvEBiTT.  q{  the  formalities  immediately  preceding  it.  To  suppose 
that  the  Master  of  the  Rolls  meant  more  than  this  would  be 
inconsistent  with  his  observations  in  Stanhope  v.  Keir  (a), 
where,  in  answer  to  the  argument  of  counsel,  that  the  wit- 
nesses by  signing  had  attested  a  declaration  of  the  testa- 
trix,  which  amounted  to  a  publication,  he  said,  "  the  argu- 
ment supposes  the  witnesses  to  be  acquainted  with  the 
contents  of  the  will;  I  cannot  assume  more  from  this  attes- 
tation than  that  they  saw  Mrs.  Keir  sign  the  instrument" 
The  last  case  to  which  I  shall  refer  is  Ward  v.  Swift  (6). 
The  power  was  to  appoint  by  deed  &Cy  or  by  will,  duly 
executed  and  published  under  hand  and  seal,  in  the  presence 
of  and  attested  by  witnesses.  The  will  concluded,  '*  In 
witness  whereof  I  have  set  my  hand  and  seal,  5  August, 
A.  D.  1801,  in  the  presence  of  the  underwritten.  (l.s.) 
Signed,  sealed,  and  delivered,  5  August,  1801,  as  the  last 
will  and  testament  of  3f.  S.,  who  in  her  presence,  and  in 
the  presence  of  each  other,  have  put  our  names  as  witnesses 
thereto."  This  was  held  by  the  Court  of  Exchequer  to  be 
a  good  execution  of  the  power,  the  delivery  of  the  instru- 
ment as  a  will,  which  was  attested,  being  justly  deemed  a 
publication  within  the  meaning  of  the  power,  the  word 
**  delivered"  in  the  attestation  being  very  properly  held  to 
satisfy  the  word  "  published*'  in  the  power.  In  the  present 
case,  it  appears  to  me  that  the  word  ^'  declared"  ought  to  have 
the  same  effect.  I  am  quite  aware  of  the  expression  of  Lord 
Eldon  in  the  case  already  cited  of  Wright  v.  Wakeford(c)t 
that ''  the  meaning  of  the  term  *  attest*  is,  that  the  witnesses 
by  their  written  attestation  should  give  evidence  to  the  fact 
that  the  instrument  was  signed  as  well  as  sealed.**  But 
it  certainly  is  not  necessary  that  they  should  write  any  thing 
but  their  own  names,  provided  their  names  are  subscribed 

{a)  2  Sim.  &  St.  37.  (c)  1?  Ves.  454. 

(6)  1  C.  &  M.  171. 
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to  the  written  expression  of  the  ceremonies  having  been        i8d9. 
observed*     So  that  the  question  still  must  be,  whether  the      ^"^/^ 
witnesses  have  or  have  not  subscribed  such  written  expres-  i,. 

sion  of  acts  done  as  the  power  requires ;  and  it  must  b^      Burdbtt. 
remarked,  that  all  the  cases  above  referred  to,  in  which  the 
simple  signatures  of  the  attesting  witnesses  appear  to  have 
been  thought  referable  to  the  testimonium  clause  of  the 
will,  have  occurred  since  the  case  of  Wright  v.  Wakeford{a}. 
In  the  various  cases  where  the  execution  of  the  power  has 
been  held  insufficient  for  want  of  attestation  of  some  parti* 
cular  ceremony,  the  attestation  of  that  ceremony  was  either 
excluded  by  the  terms  of  the  memorandum  of  attestation, 
or  there  was  nothing  in  the  language  of  the  clause  descrip- 
tive of  the  ceremony  observed  in  the  execution  of  the  instru- 
ment to  which  the  signatures,  unaccompanied  by  any  memo- 
randum  of  attestation,  could  be  referred ;  there  is  therefore 
no  case  in  point  to  govern  the  decision  of  the  Court.    It 
must  be  borne  in  mind  that  the  only  question  is,  whether 
what  appears  upon  the  face  of  the  instrument  can  be  fairly 
construed  by  the  Court  to  amount  to  a  declaration  that  the 
witnesses  have  attested  publication*     A  determination  in 
the  affirmative  does  not  dispense  with  proof  of  the  fact, 
that  the  will  was  actually  published,  and  published  in  the 
presence  of  the  witnesses,  without  which  proof  the  most 
precise  memorandum  of  attestation  would  be  of  no  avail. 

In  this  case,  it  appears  by  the  special  verdict,  that  the 
will  was  actually  published  as  required.  Thinking  there- 
fore as  I  do»  after  the  best  consideration  which  1  have  been 
able  to  bestow  upon  the  case,  that  consistently  both  with 
principle  and  authority,  we  are  at  liberty  to  hold  that  the 
witnesses  have  attested  a  decJuration  of  the  testatrix,  that 
the  instrument  which  they  subscribed  was  her  last  will,  as 
well  as  that  she  signed  and  sealed  it ;  I  am  of  opinion  that 
the  power  has  been  duly  executed, 

Parke  B. — The  question  in  this  ca«e  is,  whether  the 

(a)  4  Taunt.  213. 
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I8S9.        Will  of  Lydia  Henning  Skynner  was  a  due  execution  of  the 
^^^^      power  given  by  the  4lh  and  5th  December,  1787.    (His 
«.  lordship  then  read  the  power  and  the  will.)     It  is  with 

BuwNirt.  pt9X  regret  that  I  have  come  to  the  conclusion  that  the 
power  was  not  duly  executed.  The  cases  of  Wright  v. 
Wake  ford  (a\  Doe  v.  Pearce(b),  and  Doe  v.  Peach  {e)^ 
(which  I  cannot  help  considering  unfortunate  decisions,) 
have  established  this  role  of  construction,  that,  if  the  donor 
of  a  power  requires  an  instrument  to  be  executed  with  cer- 
tain formalities  in  the  presence  of  and  attested  by  witnesses, 
he  must  be  understood  to  mean,  not  merely  that  the  insint^ 
meni,  but  that  all  the  requiredybrma/f/f'es  shall  be  attested  by 
the  witnesseSi  and  stated  by  a  memorandum  in  writing  to  have 
taken  place  in  their  presence,  the  presumed  intention  being 
that  there  should  be  on  the  face  of  the  instrument  itself,  a 
memorial  that  all  the  conditions  necessary  to  the  due  exe- 
cution of  the  power  have  been  complied  with.  Those  deci- 
sions have  since  been  followed  by  others,  in  which  it  has  been 
held  that  a  general  form  of  attestation  by  the  use  of  die 
word  ^  witnesses''  is  insufficient,  where  the  power  required 
a  will  to  be  signed,  sealed  WiA  published^  in  the  presence 
of  and  attested  by  witnesses,  on  the  ground  that  there  was 
no  attestation  of  the  fact  of  publication,  which  is  some- 
thing beyond  the  mere  act  of  signing  and  sealing.  These 
are  the  cases  of  Moodie  v.  Reid{d)t  Stanhope  v.  Keir{e), 
Butter  V.  Bart  (/),  and  Allen  v.  Braddiaw  (g),  and  by  these 
decisions  I  consider  that  we  are  bound ;  and  it  would  be  a 
most  dangerous  course  to  overrule  them  directly,  or  to 
elude  their  authority,  by  relying  on  slight  and  unsatisfactory 
distinctions,  since  the  rights  acquired  under  them,  and  titles 
accepted  on  the  faith  of  them,  might  be  thereby  disturbed. 
In  no  branch  of  the  law  is  it  so  important  as  in  this,  to 
abide  by  previous  decisions. 

(a)  4  Taunt.  S13.  (e)  2  Sim.  &  Su  37. 

{h)  6  Taunt.  402.  (/)  6  N.  &  M.  281,  n. 

(c)  2  Mau.&  S.  576.  {£)  1  Curteis,  tlO. 
id)  7  Taunt,  855. 
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1  am  compelled  therefore  very  reluctantly^  and  only  la        laso. 
consequence  of  these  cases,  to  say,  that  the  present  attes^      V^v^/ 
tation  is  insufficient,  inasmuch  as  it  does  not,  by  express  ^ 

words  or  implicatioui  contain  a  statement  that  all  the  three  BvaMTt. 
requisites  of  the  power  were  complied  with,  unless. tbi^ 
ground  which  was  taken  by  the  Court  of  King^s  Bencl^ 
and  relied  upon  in  argument  in  this  Court,  can  be  supported. 
That  ground  is,  that  the  witnesses  must  be  taken  to  attest 
what  is  stated  in  the  body  of  the  instrument,  and  that  all  the 
requisites  are  in  this  case  stated  in  the  body  of  the  iostrii!* 
ment  to  have  been  performed. 

I  do  not  think  this  distinction  satisfactory.  It  proceeds 
upon  the  supposition  that  the  whole  instrument  nMy  be 
read  together  to  explain  the  meaning  of  the  word .  '^  ydt* 
nesses/'  which  necessarily  presumes  that  the  attesting  w&l* 
nesses  are  conusant  of  the  contents  of  the  instrument,  oS 
which  in  practice  they  certainly  are  not;  and  it  would  be« 
dangerous  doctrine  with  reference  to  their  interests^  to  as* 
iume  that  they  had  knowledge  of  all  that  is  stated  tbereiii. 
The  memorandum  of  atiesiation  alone  is  their  act.  It  may 
be,  as  was  said  by  the  Attorney*General,  that  they  do  Mot 
read  even  this,  when  it  is  prepared  for  them,  any  more  than 
the  deed  itself,  and  very  often  they  do  not;  a  course  wbick 
is  very  negligent  and  improper,  for  witnesses  ought  not  lo 
subscribe  a  statement  which  they  do  not  know  to  be  per« 
fectly  true,  but  still  it  is  their  act;  and  if  it  expresses  all 
that  the  donor  of  the  power  required,  and  all  was  really 
done,  the  power  is  in  that  respect  well  executed.  But  this 
is  no  reason  for  holding  that  the  whole  instrument,  which 
they  never  read  in  the  ordinary  course  of  business,  may  be 
referred  to,  in  order  to  explain  the  memorandum  of  attesta^ 
tion,  and  to  shew  that  the  witnesses  mean  to  attest  the 
performance  of  the  required  formalities.  I  must  own  I 
have  a  great  difficulty  in  saying,  that  any  thing  which  pre- 
cedes the  signature  and  seal  to  the  instrument  can  be  con* 
nected  with  and  read  as  part  of  the  memorandum  of  attes- 
tation.    Even  the  concluding  or  witnessing  part,  the  testi- 
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18S0.  monium  clause^  as  it  is  sometimes  called^  in  which  the 
maker  of  the  instrument  denotes  by  some  expressions  that 
he  signs  and  seals  in  witness  of  the  completion  of  the  in* 
strument,  cannot  be  assumed  to  be  known  to  the  witnesses. 
But  supposing  that  it  is»  this  clause  in  the  present  case 
states  only  the  setting  the  hand  and  seal  of  the  testatrix  to 
the  willi  which,  according  to  MoodU  ▼•  Reid{a)f  and  Stmy- 
hope  v«  Kiir  {b),  and  Allen  v,  Bradshaw  (c),  and  other  cases* 
is  not  enough;  and  eten  supposing  the  memorandum  of 
attestation  to  be  connected  with  the  whole  will,  I  do  not 
see  that  the  will  does,  in  this  case*  state  that  the  formalities 
were  intended  to  be  complied  with.  It  does  not  appear 
that  the  testatrix  has  declared  the  will  to  be  hers,  or  meant 
so  to  declare  in  the  presenoe  of  the  witnesses.  ^'  I  declare 
I  publish  this  to  be  mj  last  will/*  in  the  beginning,  and 
"  I  declare  this  only  to  be  my  last  will,"  at  the  end,  do  not 
import  more  than  that  by  the  act  of  90  writing  she  publishes 
and  declares  it  to  be  her  will,  not  that  she  so  publishes  and 
declares  it,  as  an  independent  act,  in  the  presence  of  ^*  wit- 
nesses." The  expression  in  Moody  ¥.  Reid{a),  **  these  my 
last  bequeaths,  signed  by  me,"  is  equivalent  to  saying 
*^  I  declare  these  to  be  my  last  bequeaths;"  the  words  in 
Stanhope  v.  Keirib),  **  this  ie  my  last  will  and  testament," 
have  the  same  meaning;  so  that  even  if  the  whole  is  read 
together,  the  case  cannot  be  satisfactorily  distinguished 
from  those  authorities.  Even  then  if  we  should  adopt  the 
proposition,  that  all  the  instrument  might  be  read  to  explain 
the  general  term  *^  witnesses/'  and  that,  where  the  instrument 
purported,  on  the  face  of  it,  to  be  intended  to  be  made 
with  all  the  precise  formalities  required  by  the  power,  so  that 
the  donee  of  the  power  must  have  had  those  formalities  dis« 
tinctly  in  his  mind,  the  general  term  "  witnesses"  must  be 
intended  to  mean  that  all  those  formalities  were  witnessed 
by  persons  subscribing,   (a  proposition   which   I    think 

(a)  7  Taant.  355.  (c)  1  Curteis,  110. 

ib)  3  Sim.  &  St.  87. 
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cannot  be  stipported^  and  for  which  there  is^  I  believe^         1839* 
no  other  authority  than  the  dictum  of  Sir  John  Leach,  in      ^""^^ 
Butter  V.  Burt  {a),)  yet  still  this  instrument  does  not  answer  v. 

the  supposed  description,  for  it  does  not  appear  by  any      Bu»dett. 
statement  therein,  that  the  maker  of  it  had  those  precise 
formalities  in  contemplation. 

I  am  obliged,  therefore,  to  come  to  the  conclusion  that  this 
judgment  cannot  be  supported  upon  the  ground  on  which  it 
was  rested  by  the  Court  of  King^s  Bench ;  and  the  authority 
of  the  decided  cases  prevents  it  being  sustained,  on  the  ground 
that  the  general  form  of  attestation  implies  a  statement  that 
the  witnesses  saw  not  only  the  acts  of  signing  and  sealing, 
but  those  acts  done  as  indicative  of  a  completion  of  the 
instrument,  which  would  probably  amount  to  a  publication. 
As  long  as  those  cases  remain  unreversed  by  the  highest 
tribunal,  we  are  bound  by  them,  though  we  may  doubt  or 
disapprove  of  the  reasons  on  which  they  proceeded.  I  am 
therefore  of  opinion  that  the  judgment  of  the  Court  of 
King's  Bench  ought  to  be  reversed. 

VAtfOHAN  J. — After  the  able  and  elaborate  judgment 
delivered  by  the  learned  barons  and  my  brother  Coltman, 
with  whom  I  concur,  perhaps  I  might  abstain  from  entering 
upon  the  reasons  which  have  brought  my  mind  to  the  same 
conclusion,  but  as  the  Court  below  were  unanimous  in  their 
judgment,  which  deservedly  challenges  the  highest  consi- 
deration, I  feel  it  more  respectful  to  state  shortly  the  grounds 
of  my  opinion,  without  minutely  investigating  or  comment- 
ing  upon  the  cases  which  have  been  cited. 

The  execution  of  a  power  derives  its  validity  solely  from 
a  compliance  with  the  terms  under  which  it  was  created, 
and  when  an  attestation  is  required^  it  is  in  order  that  the 
witnesses  may  pledge  themselves  to  the  fact  that  those  terms 
have  been  fulfilled.  The  donor  of  the  power,  the  execution 
of  which  we  are  now  considering^  engrafted  upon  its  exer* 

(a)  a  N.  &  M.  281,  n. 
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1839.        cise  a  condition  that  it  should  be  appointed  by  will  or  codi- 

^"^"^^^      cii,  "  to  be  signed,  sealed  and  published,  in  the  presence  of 

9.  and  attested  by  three  or  more  credible  witnesses/'     And 

BuBDETT.     (ii^  question  is,  whether  the  condition  prescribed  has  been 

duly  performed.    The  formalities  insisted  on  by  the  creator 

of  the  power  in  question,  and  therefore  essential  to  its 

proper  execution,  are  of  two  kinds,  which  may  be  separately 

considered.     First,  those  required  to  be  observed  by  the 

appointor ;  and  secondly,  those  required  to  be  observed  by 

the  witnesses  to  the  appointment.     The  one  must  sign, 

seal  and  publish  in  their  presence,  the  others  must  attest. 

First,  then,  of  the  witnesses  to  the  appointment.  They 
must  attest.  We  are  here  brought  face  to  face  with  the  first 
difficulty.  What  is  an  attestation  i  The  derivation  of  the 
word  is  clear  and  simple  '*  testor  ad,"  and  although  I  do  not 
find  any  judicial  definition  of  its  meaning,  I  conceive  it  to 
be  a  written  statement  of  each  separate  fact,  essential  to  the 
formal  execution  of  the  power,  subscribed  by  the  witnesses. 
Thus,  in  the  case  of  Moodie  v.  Iteid(a),  Gibbs  C.  J.  said, 
"  It  is  established  by  the  case  of  IVright  v.  Wakeford{b), 
that  the  witnesses  must  attest  every  thing  that  is  necessary 
to  the  execution  of  the  power,"  and  ^'  therefore  there  must  be 
some  attestation  here  of  signing  and  publication.**  And  in 
that  case  the  power  was  held  to  be  badly  executed,  because 
the  attestation  did  not  state  the  publication,  but  only  the 
signing.  And  in  Doe  v.  Peach  (c),  the  execution  was  held 
bad,  because  the  attestation  stated  only  sealing  and  deliver- 
ing, and  not  signing.  But  although  in  every  attestation 
there  must  be  a  written  statement  of  each  separate  fact 
essential  to  the  formal  execution  of  the  power,  yet  it  does 
not  seem  absolutely  necessary  that  such  attestation  should 
be  contained  in  an  attestation  clause  or  memorandum,  sub- 
sequent to  the  signature  of  the  appointor,  and  distinct  and 
separate  from  the  testimonium  clause.  In  some  cases, 
where  there  has  been  no  such  separate  memorandum,  the 

(a)  7  Taunt.  355.  (c)  2  Mao.  &  S.  376. 

(6)  4  Taont.  213. 
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testimonium  clause  of  the  will  itself  has  been  considered  1839. 
as  the  attestation  clause,  and  the  statements  therein  con- 
tained have  been  held  the  same  for  all  purposes  of  attesta* 
tion.  In  the  case  of  Moodie  v.  Reid{a)^  before  cited,  there 
was  no  separate  attestation  clause,  but  the  concluding  clause 
in  the  will  run  in  the  following  terms :  "  These  my  bequeaths, 
signed  by  me  this  4th  day/'  on  which  followed  the  signature 
of  the  appointor,  and  the  witnesses.  Here  it  was  held  that 
the  signature  was  attested  and  nothing  else.  I'he  case 
before  us  therefore  so  far  resembles  the  case  of  Moodie  v. 
Reid(a)y  that  there  is  no  separate  attestation  clause,  and  the 
will  concludes  with  the  following  sentence :  "  In  witness 
whereof  I  have  to  this  my  last  will  and  testament  set  my 
hand  and  seal,  the  12th  day  of  September,  in  the  year  of 
our  Lord  17B9**'  This  sentence,  therefore,  may  be  con- 
sidered as  the  attestation  clause,  and  we  are  thus  brought 
to  the  question,  whether,  if  this  clause  contains  an  insuffi- 
cient attestation,  we  can  look  back  to  the  body  of  the  will 
in  order  to  aid  the  imperfection.  I  conceive  not.  It  has 
been  decided,  that  where  the  distinct  attestation  clause  is 
imperfect,  it  cannot  be  aided  by  statements  in  the  body  of 
the  will.  Thus,  in  Doe  v.  Peach  (6),  where,  in  order  to 
constitute  the  execution  a  sufficient  execution,  it  was  neces- 
sary that  it  should  be  under  /land  and  seal  and  attested,  and 
the  attestation  contained  a  statement  of  "  sealing  and  deli- 
vering'  only,  although  the  body  of  the  instrument  expressly 
stated  it  to  be  signed  and  sealed,  yet  it  was  not  permitted 
to  call  the  terms  in  the  body  of  the  will  in  aid  of  the  attes- 
tation clause,  and  the  execution  was  held  bad  in  conse- 
quence. If,  therefore,  the  ieslimotiial  clause  is  to  be  con- 
sidered as  the  attestation  clause,  it  seems  but  rational  to 
apply  the  same  rules  in  the  interpretation  which  would 
have  operated  upon  the  attestation  clause  itself,  had  it  ex- 
isted in  a  separate  form.  In  such  case  it  would  have  been 
impossible  to  look  beyond  the  clause  itself  into  the  body  of 

(a)  7  Taunt.  355.  (6)  Q  Mau.  &  SeK  376. 

VOL.  I.  3  A 


702  CASE  JS  THE  EXCHEQUER  CHAMBE]^ 

1839.  the  will,  in  order  to  supply  expressions  necessary  to  give 
validity  to  the  appointment;  and  the  same  principle,  when 
applied  to  the  testimonial  clause,  will  exclude  any  terms 
which  are  not  contained  in  it,  although  they  might  be  dis- 
closed in  a  former  part  of  the  instrument,  and  might  be 
necessary  to  give  the  instrument  validity.  If  the  rule  has 
been  so  closely  and  rigidly  adhered  to  in  the  case  of  the 
attestation  clause,  we  are  surely  prohibited  from  extending 
any  special  indulgence  to  the  testimonial  clause,  which  is 
merely  its  substitute.  The  jealousy  of  the  law  in  such  cases 
was  exemplified  in  the  case  of  Stanhope  v.  Keir{a).  In 
which  case  there  was  an  attestation  clause  running  in  the 
following  terms:  "  Signed,  Eugenia  Keir,  in  the  presence 
of  A.,  B.,  C.  X)."  This  clause  was  immediately  preceded 
by  a  sentence  thus  expressed,  ''And  this  is  my  last  will  and 
testament  made  and  signed."  The  Vice-Chancellor  refused 
to  consider  this  sentence  as  part  of  the  attestation,  although 
immediately  preceding  and  introducing  the  other.  Those 
cases  which  have  been  decided  in  a  spirit  the  most  liberal 
and  lenient  towards  the  appointor  of  the  power,  have  not 
attempted  to  consider  as  parts  of  the  attestation  any  state- 
ments lying  without  the  testimonium  clause.  Thus,  in 
Buller  y.Surl(b),  the  instrument  concluded  thus,  *' signed 
and  sealed  at  Cotton  aforesaid,  this  13th  day  of  September, 
in  the  year  of  our  Lord  1813,  by  L.  Smith;*'  then  followed 
the  names  of  the  witnesses.  It  was  held  in  this  case,  that 
the  signing  and  sealing  alone  were  attested.  The  Master 
of  the  Rolls  is  reported  to  have  said,  that  by  the  subscription 
of  the  witnesses,  it  was  affirmed  that  all  had  been  done 
which  was  stated  in  the  body  of  the  deed.  But  we  are  bound 
to  interpret  such  general  language  as  the  body  of  the  deed, 
both  by  the  manner  in  which  it  was  applied  in  thai  case, 
and  by  the  opinion  of  the  same  learned  judge,  as  expressed 
on  other  occasions.  Thus  in  the  case  of  Stanhope  v.  Keir(a\ 
he  expressly  declared  that  the  witnesses  could  not  be  held 
acquainted  with  the  contents  of  the  will.     Both  statements 

(fl)  2  Sim.  &  St.  37.  (6)  6  N.  &  M.  281,  n. 
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may  be  reconciled  by  supposing  that  the  learned  judge  dis-        1839. 

tinguished  between  the  body  of  the  deed  (which  expressions 

were  evidently  intended    by  him  to  apply  in    Buller  v. 

Burt  {a)  to  the  testimonium  clause  only)  and  the  contents  of     Bu»'>e"« 

the  will  as  expressed  in  the  judgment  in  Stanhope  v.  Keir(b), 

where  no  separate  attestation  clause  existed. 

Having  thus  stated  my  opinion,  that  the  attestation  must 
contain  a  statement  of  every  fact  and  formality  essential  to  . 
a  due  execution  of  the  power,  and  that  such  attestation 
must  be  found  in  the  testimonium  clause,  if  there  be  no 
separate  attestation  clause^  it  remains  only  to  apply  those 
principles  to  the  case  before  us.  What  are  the  facts  re- 
quired to  be  attested?  and  what  are  the  facts  actually 
attested  in  the  testimonium  clause,  signing,  sealing  and 
publishing,  must  be  all  ^rtually  stated  in  the  attestation. 
The  attestation  runs  in  the  following  terms  :  **  In  witness 
whereof  (i.  e.  of  something  forming  part  of  the  will,  and 
with  which  in  consequence  the  witnesses  are  not  acquainted) 
I  have  to  my  last  will  and  testament,  contained  in  this 
sheet,  set  my  hand  and  seal.''  It  has  been  suggested,  and 
1  wish  I  could  adopt  the  suggestion,  that  the  words  imme- 
diately preceding  the  testimonium  clause,  viz.  ^'  /  declare 
this  to  be  my  last  will/*  be  incorporated  with  and  read  as 
part  of  it.  With  every  inclination  to  overcome  difficulties 
which  are  opposed  to  the  justice  of  the  case,  I  feel  myself 
constrained  to  withhold  my  assent  to  this  proposition; 
I  cannot  but  regard  it  as  a  separate  and  distinct  clause  in 
every  view.  It  is  written  as  a  separate  sentence.  In  struc- 
ture and  grammatical  form  it  is  a  separate  sentence.  The 
mere  fact  of  its  immediately  preceding  cannot  make  it  the 
same  sentence.  By  such  a  method  of  reasoning,  each  pre- 
ceding clause  in  the  will  might  be  considered  as  part  of 
that  which  follows,  and  the  whole  will  would  thus  become 
one  sentence.  In  Stanhope  v.  Keir{b),  as  it  has  been  seen, 
a  sentence  of  similar  import  preceded  in  a  similar  manner 

(a)  C  N.  &  M.  281,  n.  (6)  2  Sim.  &  St.  37. 
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1839.  tlie  attestation  clause.  But  the  Court  refused  to  look  at  it. 
If  then  the  signing  and  sealing  the  will  do  not  in  them* 
selves  amount  to  a  publication,  the  statement  of  signing 
and  sealing  the  will  is  no  statement  of  publication.  Now 
It  has  been  expressly  decided  in  the  case  of  Moodie  ▼• 
Reul(a),  that  signing  the  will  could  not  be  considered  as  a 
publication.  ''  These  my  bequeatlis,  signed  by  me/'  was  the 
language  there  used,  and  there  declared  insufficient  as  an 
attestation  of  publication;  it  is  not  here  necessary  to  define 
what  publication  is,  since  signing  has  been  held  not  to 
amount  to  publication,  and  if  signing  be  not,  how  can  sealing 
be  so?  it  is  a  much  less  operative  and  essential  formality  in 
respect  of  a  will  than  signing  is;  it  is  an  essential  formality 
as  required  by  the  donor  of  the  power,  but  it  is  only  neces- 
sary because  the  donor  demands  it(&).  It  cannot  have  any 
other  force,  therefore,  than  that  which  he  consents  to  give 
it,  and  it  is  evident  that  he  did  not  intend  that  it  should  be 
an  equivalent  to  publication,  since  he  has  required  that  it 
should  not  only  be  signed  and  sealed,  but  published  also. 
It  has  been  held  indeed  that  delivery  is  a  publication,  and 
in  fVard  v.  Swift  (c),  signing,  sealing  and  delivery,  was  held 
to  be  virtually  a  publication,  and  therefore  the  attestation 
of  signing,  sealing,  and  delivering  a  virtual  attestation  of 
publication.  But  that  case  has  no  application  here;  we 
are  here  to  decide  in  conformity  to  a  long  series  of  adjudged 
cases,  and  it  appears  to  me  that  the  strong  current  of  au- 
thorities, comprehending  Wright  v.  Wakeford(d),  Doe  v. 
Peach  (e),  Buller  v.  Burt  (/),  Moodie  v.  Reid  (a),  Stanhope 
V.  Keir{g)t  Doe  v.  Pearce{h),  Ward  v.  Stvifl  (c),  to  which 
may  be  added  Alien  v.  Bradshaw{i),  (in  which  a  very  able 
and  elaborate  judgment  was  delivered  in  the  Prerogative 
Court  by  Sir  Herbert  Jenner,  in  1833,)  are  all  in  accordance 

(tf)  7  Taunt.  355.  (/)  6  N.  &  M.  281,  n. 

(b)  3  Atk.  ICl.  {g)  2  Sim.  &  St.  37. 

(c)  1  C.  &  M.  171.  (A)  6  Taunt.  402. 
{d)  4  Taunt.  213.  (i)  1  Curteis,  110. 
(e)  2  Mau.  &  Scl.  376. 
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with  each  other^  nor  do  I  find  any  one  case  militating 
against  them.  Whether  these  decisions  proceeded  upon 
narrow  grounds,  and  whether  a  more  liberal  construction 
would  not  have  more  effectually  promoted  the  administra- 
tion of  justice  it  is  now  too  late  to  inquire.  We  are  called 
upon  *'jits  dicere  nonjus  dare"  and  as  I  have  ever  thought 
that  a  private  mischief  should  be  endured  rather  than  a 
public  inconvenience,  which  follows  as  a  consequence  from 
stretching  the  law  beyond  its  natural  tone,  in  order  to 
counteract  the  hardship  of  an  individual  case,  I  feel  reluc- 
tantly compelled  to  declare  my  opinion  that,  in  the  present 
instance,  there  has  been  no  sufficient  attestation  of  the  fact 
of  publication,  and  consequently  that  the  appointment  is 
void,  and  that  the  judgment  below  should  be  reversed. 

TindalC.J. — Upon  the  question  arising  on  this  spe- 
cial verdict,  and  upon  which  the  judges  who  heard  the 
argument  in  this  Court  differ  in  opinion,  the  conclusion  at 
which  my  mind  has  arrived  is,  that  the  power  created  by 
tlie  settlement  set  out  in  the  special  verdict  has  been  well 
executed  by  the  testatrix,  and  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

In  order  to  constitute  a  good  execution  of  the  power  set 
forth  in  the  verdict,  the  will  must  not  only,  in  point  of  fact, 
have  been  "  signed,  sealed  and  published  in  the  presence 
of  three  or  more  credible  witnesses,"  but  it  must  also  have 
been  attested  by  them,  that  is,  it  must  appear  from  the 
signature  of  those  witnesses  to  an  express  memorandum  to 
that  effect  at  the  foot  or  back  of  the  will,  or  must  be  im- 
ported into  such  memorandum  by  necessary  intendments 
from  what  is  written  on  the  will,  that  the  witnesses  were 
present  at  and  actually  saw  the  performance  of  those  sev^ 
ral  requisites  which,  on  the  part  of  the  donor  of  the  power, 
have  been  required  to  be  observed.  No  doubt  exists  in 
this  case  as  to  the  Jaci ;  the  special  verdict  expressly  finds 
that  all  the  requisites  contained  in  the  settlement  by  which 
the  power  is  created  were  duly  observed.     The  only  ques« 
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1839.        tion  therefore  for  our  consideration  is,  whether  the  attesta- 
tion by  the  three  witnesses  is  sufficient  or  not. 

The  will  in  question^  after  it  has  completely  finished  all 
the  testamentary  appointments  and  bequests  made  therein, 
concludes  thus ; — *^  I  declare  this  only  to  be  my  last  will 
and  testament.  In  witness  whereof  I  have  to  this  my  last 
will  and  testament,  contained  in  one  sheet,  set  my  hand 
and  seal,  the  12th  day  of  September,  1789. 

L.H.S."  (L.S.) 
And  very  little  below  the  last  line  of  the  will,  and  near  to 
the  signature  of  the  testatrix,  the  word  "  witness**  is  found 
to  have  been  written,  beneath  which  all  the  witnesses  have 
subscribed  their  names.  Now  it  has  not  been  contended 
that  any  particular  form  of  publication  of  a  will  is  necessary 
to  satisfy  such  a  requisition ;  and  undoubtedly  it  appears, 
so  far  as  any  authority  can  be  found  on  the  subject,  that  if 
the  testator  openly  declares,  in  the  presence  of  the  wit- 
nesses, that  the  paper  which  the  witnesses  are  called  upon 
to  attest  was  his  will,  it  is  a  sufficient  publication.  Sup- 
posing therefore  that  the  declaration  of  the  testatrix  at  the 
conclusion  of  the  will  can  by  law  be  considered  as  part  of 
and  to  be  imported  into  the  memorandum  which  the  wit- 
nesses signed,  such  declaration  may  be  taken  in  itself  to 
amount  in  law  to  a  publication  of  the  will. 

In  considering  whether  such  construction  may  be  made 
or  not,  I  would  first  observe  that  the  instrument  itself  ap- 
pears to  consist  of  two  distinct  parts ;  first,  of  a  will  pro- 
perly so  called,  containing  appointments  and  testamentary 
bequests,  with  which  the  will  finishes;  next,  and  imme- 
diately following,  but  perfectly  distinguishable  from  the 
former  part,  of  a  declaration  in  writing  by  the  testatrix  of 
the  ceremonials  observed  by  her  touching  the  making  of 
this  will.  When  the  testatrix  says,  **  I  declare  tfus  my  last 
will  and  testament,'^  she  must  be  taken  to  speak  of  so 
much  of  the  written  paper  as  has  preceded  this  declara- 
tion, and  which  comprises  her  testamentary  dispositions; 
and  when  she  continues   ''  In  witness  whereof  I  have  to 
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this  my  last  will  and  testament  set  my  hand  and  seal/'  she  1839. 
must,  according  to  the  plain  and  ordinary  meaning  of  the 
words,  be  speaking  of  the  same  will :  and  even  if  the  word 
**  whereof**  is  to  be  confined  strictly  to  the  declaration 
which  has  immediately  preceded,  it  appears  to  me  to  make 
no  real  difference;  for  there  appears,  on  either  supposition, 
a  direct  allegation  upon  the  face  of  the  will,  by  the  testatrix 
herself,  that  she  publishes  her  will,  and  that  she  signs  and 
seals  her  will.  She  affirms  upon  the  face  of  the  will  that 
she  performs  all  three  ceremonials ;  and  as  the  general 
word  '*  witness"  excludes  nothing,  the  three  witnesses,  by 
putting  their  names  under  it,  attest  the  performance  of  the 
publication,  the  signing  and  the  sealing  of  the  will. 

Against  this  mode  of  construction  the  first  objection 
urged  is,  that  the  witnesses  to  a  deed  or  will  are  not  to  be 
assumed  to  know  the  contents  thereof.  It  may  be  granted 
that  such  is  the  rule  of  law ;  but  the  answer  to  this  objec- 
tion is,  that  they  are  not  assumed  to  know  the  contents  of 
the  will,  properly  so  called,  but  only  the  allegations  con- 
tained at  the  end  of  it  of  the  ceremonials  observed  in  its 
execution — allegations  which  must  have  been  made  in 
order  that  the  witnesses  should  know  them.  In  the  case  • 
of  BulUr  V.  Burt  (a),  which  was  decided  by  Sir  John  Leach 
when  Master  of  the  Rolls,  and  has  been  often  referred  to 
in  the  course  of  the  argument,  no  such  objection  was  al- 
lowed :  on  the  contrary,  the  decision  of  that  case  turned 
expressly  upon  the  reference  made  to  the  body  of  the  deed. 
That  learned  judge  says,  ''  it  must  follow  that  where  the 
word  ''  witness,"  without  more,  is  used  in  the  attestation,  it 
affirms  that  all  has  been  done  in  the  presence  of  the  wit- 
nesses which  is  stated  in  the  body  of  the  deed."  In  that 
case  in  the  body  of  the  deed  the  only  statement  was,  that 
it  had  been  signed  and  sealed;  no  statement  was  made 
that  it  had  been  delivered;  and  it  was  upon  that  express 
ground  held,  that  as  the  general  word  **  witnesses"  can  af- 

(a)  6N.  &  M.  281,  n. 
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1839.  firm  uo  more  than  the  deed  states,  there  >vas  not  in  that 
case  any  attestation  of  the  delivery,  and  consequently  that 
the  power  was  not  well  executed.  In  that  case  the  Master 
of  the  Rolls  refers  to  the  body  of  the  deed  to  restrain  the 
application  of  the  word  '^  witnesses"  to  the  particular  cere- 
monials mentioned  in  the  deed,  for  the  purpose  of  shewing 
the  power  had  not  been  duly  executed,  ^nd  shall  not  a 
similar  reference  be  made  in  this  case^  for  the  purpose  of 
setting  up  and  supporting  its  execution  ? 

The  case,  again,  of  Aloodie  v.  JReid  {a)  is  to  the  same 
effect,  where  the  generality  of  the  word  "  witness"  was  held 
to  be  restrained  to  an  attestation  of  signature  only,  by  rea- 
son of  the  word  ''  signed,"  which  occurs  in  the  body  of  the 
will. 

The  case  of  Stanhope  v.  Keir  (b)  was  decided  by  Sir 
John  Leach  on  the  same  principle,  against  the  due  execu- 
tion of  the  power;  though  it  seems  very  difficult  to  recon- 
cile with  his  judgment  in  Butler  v.  Burl  (c)  what  is  re* 
ported  to  have  fallen  from  him  in  Stanhope  v.  Keir  (6),  viz. 
'*  the  argument  for  the  defendant  supposes  the  witnesses 
to  be  acquainted  with  the  contents  of  the  will:  I  cannot 
assume  more  for  this  attestation  than  that  they  saw  Mrs. 
Keir  sign  the  instrument.'*  Suppose  in  the  present  case, 
instead  of  the  word  *'  witnesses,"  written  at  the  foot  of  the 
will,  there  had  been  written,  by  way  of  memorandum,  the 
very  same  words  which  are  found  at  the  conclusion  of  the 
will  itself — "  Declared  by  the  testatrix  as  her  last  will  and 
testament ;  in  witness  whereof  she  has  to  this  her  last  will 
and  testament  set  her  hand  and  seal," — I  think  it  must 
have  been  deemed,  beyond  all  doubt,  a  sufficient  attestation 
of  the  publishing,  of  the  signing,  and  of  the  sealing:  and  I 
cannot  make  a  sound  distinction  between  such  a  case  and 
the  present,  where  the  reference  to  the  conclusion  of  the 
will  itself  must,  according  to  the  cases^  be  necessarily  made* 

(c)  7  Taunt.  355.  (c)  6  N.  &  M.  281>  n. 

(6)  2  Sim.  &  Sti  37. 
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Upon   these  grounds  I  think  the  attestation  sufficient,         1839. 
and  that  the  judgment  of  the  Queen's  Bench  is  right,  and 
ought  to  be  affirmed. 

As  the  majority  of  the  Court  therefore  is  for  reversing 
the  judgment,  the  judgment  of  the  Court  of  Queen's 
Bench  will  be  reversed ;  and  I  may  mention  that  as  the 
late  Mr.  J.  Park  and  Mr.  B.  Bolland  also  differed  in 
opinion  on  the  question,  the  result  would  have  been  the 
same  if  judgment  had  been  also  pronounced  by  those 
learned  individuals. 

Judgment  reversed. 


END  OF  HILARY  TI£RM. 


MEMORANDA. 


In  Hilary  Term  Mr.  Baron  Bolland  resigned  his  seat  in 
the  Court  of  Exchequer  on  account  of  continued  indispo- 
sition, and  in  the  vacation  following,  William  Henry  Maule, 
Esq.,  one  of  her  Majesty's  counsel,  was  appointed  to  suc- 
ceed him,  and  having  been  first  called  to  the  degree  of  the 
Coif,  gave  rings  with  the  motto  ''  Suum  cuique/'  and  took 
his  seat  in  the  same  Court  on  the  first  day  of  Easter  Term. 

In  Hilary  Vacation,  William  Goodenough  Hayter,  Esq., 
of  Lincoln's  Inn,  received  a  patent  of  precedence;  and 
John  Stuart,  Esq.,  of  Lincoln's  Inn,  Samuel  Girdlestone, 
Esq.,  of  the  Middle  Temple,  and  Robert  Vaughan  Richards, 
Esq.,  and  Griffith  Richards,  Esq.,  of  the  Inner  Temple, 
were  appointed  her  Majesty's  counsel. 
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ACCOUNT  STATED. 

1.  A  count  in  debt  on  an  account 

stated,  averred,  that  on  &c,  the 

defendant    was   indebted    to   the 

plaintiff  in  40/.  on  an  account  bc^ 

fore  then  stated  between  them : — 

Held,  on  special  demurrer,  to  be  a 
sufficient  averment  of  the  time 
when  the  account  was  stated.  Bing' 
ley  V.  Durham,  58 

2.  Quaere,  whether  time  is  necessary 
to  be  stated  at  all  on  an  account 
stated.  Ihid. 


ACTION. 

When  it  may  be  maintained.  See 
Contract — Malicious  Arrest — 
Sheriff  and  Special  Case. 

Form  of.  Sec  Assumpsit^  2,  and 
Carrier. 

Parties  to.  See  Bankrupt — Cor- 
poration—  Parish  Lands  and 
Shipping,  2. 

Notice  of.    Sec  Gamekeeper. 


ACTIONEM  NON. 

When  unnecessary.    See  PleadimGi 
9. 


ADMISSION. 

See  Attorney. 


ADMISSION. 

(In  Pleading.) 

Of  innuendo.     See  Defamation,  1. 
Of  possession.    See  Pleading,  6. 

ADMITTANCE. 

Fine  payable  on.    See  CopyHold,  1. 

When  heir  at  law  may  bring  eject- 
ment without  admittance.  See 
Special  Case. 

AFFIDAVITS. 

May  be  used  to  shew  that  an  order 
of  sessions,  good  on  the  face  of  it, 
was  made  without  jurisdiction. 
Reg.  V.  Cheshire,  88 

AFFILIATION. 
See  Poor. 

AGREEMENT. 

See  Stamp,  2,  and  Parol  Agree- 
ment. 

AGREEMENT  FOR  LEASE. 

See  Landlord  and  Tbmamt,  1. 
To  alien.    See  ibid.  5, 

ALIEN. 

See  Landlord  and  Tenant,  5. 
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ALTERATION. 

Alteration  of  instrument,  when  spe- 
cial plea  necessary  to  take  advan- 
tage of.     See  Pleading,  13. 

ANNUITY  DEED. 

Nominal  consideration,  paid  to  a  sure- 
ty, need  not  be  contained  in  the 
memorial  of.  Few  v.  Backhouse.  34 

APPEAL. 

See  Evidence,  Z — Poor,  5 — Ses- 
sions, 1. 

Against  Borough  Rate. 

1.  The  power  of  appeal  against  a 
borough  rate  under  5  &  6  fVilt.  4, 
c.  76,  IS  confined  to  the  grounds  of 
appeal  against  a  county  rate,  under 
B5  Geo,  3,  c.  51,  s.  14,  and  there- 
fore an  individual  cannot  appeal 
for  aMy  personal  grievance,  or  on 
the  ground  of  the  rate  being  retro- 
spective.   The  Queen  v.  Bath,    622 

Against  Order  of  Removal. 

2.  No  objection,  which  is  not  stated 
in  the  grounds  of  appeal,  can  be 
taken  to  an  order  of  removal,  al- 
though such  objection  appear  on 
the  face  of  the  case  sent  up  from 
the  sessions.  Reg.  v.  Costock,  414 

APPROPRIATION. 

By  way  of  payment.     See  Stamp,  1 . 

Property  in  goods  sold.  See  Ven- 
dor AND  Purchaser,  1. 


ARBITRATION. 

1.  Where,  by  rule  of  a  savings*  bank, 
no  claim  for  any  sum  of  money 
could  be  made  more  than  seven 
years  from  the  death  of  a  depositor, 
the  Court  discharged  a  rule  for  a 
mandamus  to  the  trustees  of  such 


a  bank,  to  appoint  an  arbitrator, 
under  9  Geo.  4,  c.  92,  s.  45,  to  de- 
cide a  dispute  as  to  money,  the 
alleged  depositor  of  which  had 
been  dead  more  than  seven  years. 
The  Queen  v.  Nortkmch  Savings' 
Bank.  477 

2.  Where  an  umpire  in  an  arbitration 
is  chosen  by  lot,  the  consent  of  the 
parties  to  the  umpire  chosen  does 
not  make  the  election  good,  unless 
they  know  the  mode  in  which  the 
umpire  was  chosen,  and  all  the 
circumstances  relating  to  his  elec- 
tion.    In  re  Greenwood  and  another. 

461 

3.  Where  a  cause  was  referred  by 
order  of  nisi  prius,  with  power  to 
the  arbitrator  to  certify  whether 
the  cause  was  a  proper  one  to  be 
tried  before  a  judge,  and  the  arbi- 
trator certified  to  that  effect,  but 
the  judge  died  before  the  arbitra- 
tor's certificate  was  made  known  to 
him: — Held,  that  the  full  Court 
had  no  power  to  make  the  order 
for  full  costs.    Astley  v.  Joy.   460 

4.  An  action  at  law,  and  a  suit  in 
equity  by  the  defendants  in  that 
action,  for  an  injunction  to  restrain 
the  plaintiffs  from  proceeding  in  it, 
were  referred  to  nn  arbitrator,  the 
costs  of  the  action  and  of  the  suit  to 
abide  the  event  of  the  award.  There 
were  several  issues  in  the  action ; 
as  to  some  of  them  he  found  for 
the  defendants,  and  as  to  so  much 
of  the  suit  as  regarded  them, 
against  the  defendants,  on  the 
ground  that  they  had  a  defence  at 
law.  As  to  the  other  issues  he 
found  for  the  plaintiffs  with  51. 
damages,  but  as  to  so  much  of  the 
suit  as  regarded  them  he  awarded 
that  the  plaintiffs  should  not  pro« 
ceed  to  recover  the  damages  nor 
costs  : — Held,  that  the  arbitrator 
had  not  exercised  such  a  discretion 
over  the  costs  as  the  reference 
meant  to  exclude,  but  that  he  had 
merely  exercised  a  power  over 
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them  necessarily  resulting  from  the 
reference,  and  without  which  he 
could  not  properly  have  adjudi- 
cated upon  the  suit  in  equity. 
Reeves  v.  McGregor,  272 

5.  Where  parties  by  mutual  bonds 
submitted  all  matters  in  difference 
to  arbitration,  and  the  award,  after 
reciting  the  submission,  awarded 
(without  stating  it  to  be  of  and 
concerning  the  premises)  that  a 
certain  sum  was  due  and  owing  from 
one  party  to  the  other: — Held, 
that  the  award  must  be  intended 
to  be  made  on  all  the  matters  re- 
ferred. 

It  also  appeared  by  affidavit 
that  the  claims  of  one  of  the  parties 
consisted  of  items  for  money  due, 
and  also  for  prospective  damages, 
in  consequence  of  a  contract  be- 
tween the  parties  being  put  an  end 
to  by  the  other  side,  but  as  it  also 
appeared  that  each  of  the  claims 
was  investigated  before  the  arbitra- 
tors:— Held,  that  the  general  find- 
ing was  sufficient  to  shew  that  a 
balance  was  due  to  one  of  the  par- 
ties. 

Where  on  a  reference  one  of  the 
parties  admits  the  claim  of  the 
other,  but  seeks  to  reduce  the  ba- 
lance by  a  set-off,  it  is  sufficient 
for  the  award  to  state  that  a  sum 
is  owing  to  one  side  or  the  other, 
without  further  noticing  the  set-off. 
Bnrwn  v.  The  Croydon  Canal  Com- 
pany.  391 

ARREST. 

See  Malicious  Arrest. 

Under  the  1  &  2  Vict.  c.  110,  s.  7,  a 
judge  has  no  authority  to  make  an 
order  for  the  detention  of  a  pri- 
soner in  custody,  at  the  time  of  the 
passing  of  the  act,  "  until  he  shall 
give  bail,  or  until  Jfurther  order" 

159 

ARTICLED  CLERK. 
Examination  of.     See  Attorney. 


ASSESSMENT. 

Parochial    assessment     act. 
Poor,  5. 


See 


ASSIGNEES  OF  BANKRUPT. 

Plea  denying  their  title,  what  it  puts 
in  issue.    See  Plbadiko,  10. 


ASSIGNMENT. 
See  Bankrupt,  1 — Stamp,  1. 

ASSUMPSIT. 

See  Parol  Agreement  and 
Pleading,  1. 

1.  Defendant  granted  and  as- 
signed by  indenture  certain  de- 
mised premises  to  the  plaintiff, 
who  having  been  distrained  upon 
for  rent  in  arrear  to  the  superior 
landlord,  before  the  assignment, 
brought  assumpsit  to  recover  mo- 
ney paid  under  the  distress,  and 
reliea  upon  an  express  promise  by 
defendant  to  repay  it: —Held,  that, 
as  covenant  would  lie  on  the  cove- 
nant implied  in  the  word «« grant," 
assumpsit  would  not  lie  on  any 
implied  contract  to  indemnify  the 
plaintiff,  nor  on  the  express  pro- 
mise, as  It  was  not  founded  on  a 
new  consideration.  Baber  v.  ifor- 
m.  860 

2.  T.S,  was  lord  of  the  manor  of  T., 
and  the  office  of  steward  of  the 
manor  was  in  his  gift.  The  former 
steward  resigned  his  office^  upon 
T,  S.  agreeing  to  execute  a  bond 
to  him  for  an  annuity  for  his  life. 
The  defendant,  in  consideration  of 
T.  S,  permitting  the  defendant  to 
hold  the  office  at  the  will  of  T,  5., 
promised  T.  S.  to  pay  out  of  the 
fees  of  the  office,  the  above  an- 
nuity to  the  late  steward  during  his 
life,  and  to  indemnify  T.  S.  there- 
from so  long  as  he,  the  defendant, 
should  execute  the  said  office, 
either  by  himself  or  deputy,  to  be 
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approved  of  by  T,  S, :  T,  S,  ap- 
pointed the  defendant  accordingly, 
and  afterwards  appointed  him  by 
deed  for  life.  T,  S,  died,  and  the 
defendant  refusing  to  pay  the  an- 
nuity to  the  late  steward,  on  the 
ground  that  his  promise  only  ex- 
tended to  his  continuing  in  office 
at  the  will  of  T.  5.,  which  had  been 
terminated  by  the  grant  for  life,  he 
was  thereupon  sued  on  the  above 
promise  by  the  executors  of  T.  S. 
and  held  liable.  Mattock  v.  King- 
lake,  4G 

ATTACHMENT. 

For  false  return  to  Habeas  Corpus. 
See  Habeas  Corpus. 


ATTESTATION. 
See  PowERt 


ATTORNEY. 

If  a  person  desirous  of  being  admitted 
an  attorney  has  already  passed  one 
examination,  and  failed  to  obtain 
his  certificate  from  the  examiners 
appointed  under  R.  G.  Hil.  Term, 
6  fVill.  4,  he  must  give  a  fresh 
term's  notice  to  the  examiners  if 
he  intends  to  apply  again  to  be 
examined.     Ex  parte  Henry,       71 


AWARD. 

See  Arbitration. 

BANKRUPT. 

See  Pleading^   2   &   10 — Set-off 
AND  Stamp. 

1.  To  debt  on  bond  the  defendant 
pleaded  that  a  fiat  of  bankruptcy 
had  issued  against  the  plaintiflf*, 
under  which  certain  persons  had 
been  appointed  his  assignees,  and 
that  by  reason  of  the  premises  they 


had  become  entitled  to  sue  upon 
the  bond.  Replication,  that  by  an 
indenture,  reciting  the  plaintiff*  to 
be  indebted  to  certain  persons  upon 
a  cognovit,  in  more  than  the  amount 
of  the  bond^  the  plaintiff  had  as- 
signed the  bond  to  them  as  a  fur- 
ther security,  with  a  proviso  for 
redemption  ;  and  that  the' balance 
of  the  debt  remaining  unpaid  was 
larger  than  the  amount  of  such 
bonid ;  and  that  the  action  was 
brought  for  their  benefit : — Held, 
on  special  demurrer,  1 .  That  the 
plaintiff  was  not  bound  to  make 
profert  of  the  indenture,  f.  That 
the  replication  was  right  in  setting 
out  facts  to  show  in  what  way  the 
bond  was  prevented  from  vesting 
in  the  bankrupt's  assignees,  and 
that  it  was  not  bad  for  argumenta- 
tiveness in  not  traversing  that  the 
bond  vested  in  them.  3.  That 
although  the  bond  was  stated  to 
have  been  given  only  as  a  further 
security,  and  there  was  a  proviso 
for  its  redemption  on  payment  of 
the  debt,  the  bankrupt  had  no  pos- 
sibility of  interest  to  pass  to  his 
assignees,  as  the  balance  of  the 
unpaid  debt  exceeded  the  amount 
of  the  bond,  and  it  did  not  appear 
that  any  other  valuable  security 
had  been  given.  Dangerfield  v. 
Thomas,  287 

2.  Where  a  debt  having  been  partly 
guaranteed,  the  debtor  becomes 
bankrupt,  and  the  creditor  proves 
for  a  larger  amount  than  that  co- 
vered by  the  guarantee,  the  divi- 
dends must  be  applied,  in  ease  of 
the  guarantor,  rateably  to  the 
whole  debt  proved.  Raike*  v. 
Todd.  138 

BARON  AND  FEME. 
See  Insolvent. 


BASTARD. 
See  Poor. 


BILLS  OF  EXCHANGE. 

See  Stahf,  1. 
Where  a  nolo  hoi  been  indorsed  for 
the  Bccommodation  of  the  maker, 
in  order  to  be  deposited  with  his 
creditor,  to  secure  the  debt  due,  if 
the  maker  of  the  note  pays  the 
debt,  and  the  bill  is  re-dclivered  to 
liim,  it  i(  no  longer  negotiable. 
Where  therefore  J.  H.  and  H.  be- 
ing indebted  to  B.  in  300/.,  B.  de- 
manded tccuriiy  for  the  debt ;  3. 
H.  and  H.  thereupon  requested 
the  defendant  to  indorse,  for  their 
RCconn mods t ion,  a  promiiiory  note 
to  be  drawn  by  them  in  order  to 
deposit  the  same  with  B.  by  nay 
of  security  for  their  debt.  The 
defendant  accordingly  indorsed  a 
note  so  drawn  for  300/.  for  that 
purpose,  and  for  no  other  intent 
nhatsoeTer,  and  /.  H.  and  H.  de- 
livered it  to  B;  and  aAernards 
paid  B.  his  debt,  who  thereupon 
re-delivered  (lie  note  to  them.  Tlie 
defendant  being  subsequently  sued 
by  a  bond  tide  indorsee,  to  whom 
the  note  had  been  indorsed  by 
/.  H.  alone ; — Held,  on  general 
demurrer,  that  a  plea  setting  out 
the  above  facts  shewed  that  the 
note  had  been  satisfied,  and  that 
having  got  back  into  the  hands  of 
the  parties  ultimately  liable,  it  was 
no  longer  issuable,  under  the  Stamp 
Act,  55  Gta.  3,  e.  184,  a.  19. 
Barlrum,  Public  Ogictr,  ^c,  v. 
Caddy.  207 

BOROUGH. 

See  Municipal  Cosforatioh. 
Borough  property  not  rateable.     See 

POOB,  S. 

A[n)eal  against  borough  rate.    Sec 
Atft-ai,  1. 


BURGESS  ROLL. 
See  MunciPAL  Corfokaiiom,  1. 


BYE  LAWS. 

See  Corporation. 

CAPIAS  CUM  PROCLAMA- 
TIONE. 
Where  it  appeared  on  the  face  of  a 
writ  of  capias  cum  proclamationc 
that  a  whole  term  had  intervened 
between  its  teste  and  the  term  on 
which  ihe  writ  of  de  conlumace 
capiendo  was  retnrnable,  the  Court 
quashed  the  writ  of  capias,  as  not 
being  a  sufficient  conimuance  of 
llie  prior  writ.  The  Queen  v. 
Rkkellt.  150 

CARRIER. 

The  duly  of  common  carriers  to  carry 
safely,  is  independent  of  any  con- 
tract made  by  them,  and  no  con- 
tract need  be  proved  in  an  action 
on  the  case,  founded  on  the  custom 
of  the  realm. 

The  declaration  id  case  stated, 
that  the  plaintiff  delivered  to  the 
defendants,  and  the  defendants  ac- 
cepted a  package,  to  be  lalcen  care 
of  and  carried  and  conveyed  from 
L.  to  U.,  and  then  delivered  to 
A.  B.  for  reasonable  reward,  and 
thereupon  it  became  the  duty  of 
the  defendants  to  take  due  care 
&c.,  in  ihe  conveyance  of  the  said 
package :  plea,  that  the  ptaintifT 
did  not  deliver  lo  the  defendants. 
At  the  trial  the  jury  found  a  ver- 
dict for  one  of  the  defendants  and 
against  the  other : — Held,  that  the 
declaration  might  be  read  as  charg- 
ing the  defendants  in  tort,  on  the 
general  custom  of  the  realm,  and 
not  on  a  contract ;  that  the  Court 
were  bound  so  to  read  it,  after  ver- 
dict, and  to  support  the  finding, 
though  against  one  only  of  the  de- 
fendanta.    Pozn  v.  Sluptm.         4 

CASE. 
See  Carrier— Ma  Lie  loni  Akkebt — 

SuERlFr  AND  ShIFFINO,  i. 
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CERTIFICATE. 

Of  arbitrator,  under  power  reserved 
in  the  reference^  that  cause  was  fit 
to  be  tried  before  a  judge,  where 
the  judffe  dies  before  the  certifi- 
cate.   See  ArbitratioNi  d. 


CERTIORARI. 

See  COMPEMSATION,  4 — COROXER. 

For  quashing  a  poor-rate,  good  on 
the  &ce  ofit.    See  Mandamus,  2. 

For  quashing  order  of  sessions,  good 
on  the  face  of  it.   See  Sessions,  2. 

For  quashing  county  rate.  See  Covn- 
TY  Rate. 

1.  A  prosecutor  is  not  bound  by  5 
Geo,  2,c.  19,  s.  2,  to  enter  into  re- 
cognixances,  in  order  to  get  a  cer- 
tiorari to  remove  an  order  of  ses- 
sions for  quashing  a  conviction.  Ex 
parte  Spencer.  358 

2.  Wliere  an  act  of  parliament  for 
making  a  railway  directed  that  in- 
(^uisitions  for  assessing  compensa- 
tion to  the  owners  of  lands  re- 
quired by  the  company,  should  be 
taken  before  the  sheriff  of  the 
county,  and  that  such  inquisitions 
and  judgments  thereupon  should 
be  kept  oy  the  clerk  of  the  peace 
among  the  records  of  the  county, 
and  be  deemed  records  to  all  in- 
tents, &c« — Held,  1 .  that  certiorari 
lies,  even  aller  judgment,  to  re- 
move  such  an  inquisition :  2.  that 
the  rule  to  show  cause  why  the 
certiorari  should  not  issue,  was 
properly  directed  to  the  clerk  of 
the  company,  although  the  inquisi- 
tion was  out  of  their  custody. 

Where  a  party  has  once  failed, 
on  account  of  the  insufficiency  of 
his  affidavits,  to  obtain  a  rule  for 
a  certiorari,  the  Court,  in  the  exer- 
cise of  its  discretionary  power  over 
proceedings  by  certiorari,  will  not 
allow  him  to  renew  his  application 
on  amended  affidavits.  The  Queen 
V.  Tke  Manchester  and  Leeds  Rail- 
way  Company.  164 


3.  By  B  railway  act  the  company 
were  not  to  deviate  more  than  100 
yards  from  the  line  marked  out  in 
the  maps  deposited  with  the  clerk 
of  the  peace,  and  all  disputes  re- 
specting damage  done  to  any  man- 
sion were  to  be  tried  by  such  per- 
sons as  usually  sit  on  specia]  jories. 
There  was  a  clause  taking  away 
certiorari  in  respect  of  all  proceed- 
inffs  taken  in  pursuance  of  Hie  act : 
—Held,  that  this  clause  af^ied,  al- 
though compensation  for  lands 
more  than  100  yards  from  the  line 
prescribed,  and  for  damage  done 
to  a  mansion,  had  been  assessed 
before  a  common  jury.  TkeQ^Men 
V.  The  BristiA  and  Eitder  Railway 
Company,  170,  n. 


CHARTERER. 

Running    down — negligence.        See 
Shipping,  2. 


CHILDREN. 

Step-children,  how  removeabk.    See 
Poor,  17. 


CHOSE  IN  ACTION. 
Assignment  by  bankrupt.  See  Bank* 

RUPT,  1 . 


CHURCH  RATE. . 

When  a  select  vestry  was  directed  by 
a  local  act  to  lay  a  church-rate, 
which  was  to  be  collected  in  a  spe- 
cial manner,  and  which  was  made 
the  subject  of  apfieafl  to  Quarter 
Sessions,  held,  that  the  Court  of 
Qucen*s  Bench  had  jurisdiction  to 
enforce  the  making  the  rate  'l>y 
mandamus,  although  a  sectioti  of 
the  act  contained  a  saving  daute, 
that  nothing  in  the  act  was  to 
abridge  or  control  iihe  rights  of 
any  person  having  ecdesiaatical 
jurisdiction    over  any  matter  or 
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thing  concerning  the  churches  of  | 
the  parish. 

When  the  making  a  church-rate 
is  enjoined  on  a  special  vestry  by 
act  of  parliament,  a  colourable  ad* 
journment  for  the  purpose  of  delay 
is  equivalent  to  a  distinct  refusal, 
and  therefore  when  a  vestry  was 
assembled  on  the  8th  June  to  con- 
sider a  requisition  of  the  church- 
wardens to  make  a  church-rate, 
and  they  had  notice  that  on  refusal 
a  mandamus  would  be  ap^^ed  for; 
and  at  the  meeting  a  resolution 
was  passed,  that  the  churchwar- 
dens ought  to  supply  an  estimate 
of  the  expenses  required,  and  the 
vestry  adjourned  for  ten  days;  the 
Court  thought  this  a  colourable 
adjournment,  and  awarded  a  man- 
damus. The  Qwen  v.  The  Select 
Vestry  of  St,  MargarefSf  Leicester. 

116 


CHURCHWARDENS    AND 
OVERSEERS. 

Property  in  parish  lands.  See  Pa- 
rish Lands. 

Signature  of  notice.  See  Poor,  11, 
12. 

COMMON. 

What  is  right  of,  and  not  rateable. 
See  Poor,  4. 

COMPANY- (PUBLIC.) 

See  Certiorari,  2,  3 — Compensa- 
tion— Poor,  1. 

COMPENSATION. 

See  Certiorari,  2,  3. 

Where,  under  a  private  act,  a 
compensation  jury  can  only  be  im- 
panelled after  forty  days*  notice  in 
wiiting  to  the  party  interested,  it 
is  not  competent  to  him,  after  ex- 
pressly waiving  his  right  to  notice, 
to  apply  to  quash  the  inquisition, 

VOL.  I. 


on  the  ground  of  its  not  setting  out 
such  notice,  or  the  waiver  of  it. 

QuarCf  whether,  under  a  private 
act  authorizing  the  trustees  of  a 
drainage  to  purchase  any  **  lands, 
tenements  or  hereditaments,"  for 
the  purposes  of  the  act,  making 
compensation  for  the  same,  such 
words  extend  to  copyholds;  but 
held,  that  at  all  events  a  party 
could  not  take  the  objection  who 
had  treated  with  the  company  and 
had  concealed  tlie  fact  of  nis  land 
being  copyhold. 

A  private  act  directed  i^  compen- 
sation jury  to  assess  the  sum  to  be 
paid  for  the  purchase  of  landsi  or  tlie 
recompense  to  be  made  for  da- 
mages or  losses  sustained  by  Cut- 
ting lands,  &:c. ;  it  was  found  on 
inquisition  that  561.  was  the  pro- 
per sum  to  be  paid  for  the  land  to 
be  purchased,  and  for  the  recom- 
pence  to  the  owner  for  the  damage 
he  might  sustain,  and  the  trustees 
were  also  directed  to  erect  a  hedge 
on  the  owner's  land  at  their  own  ex- 
pense : — Held,  that  as  it  did  not  ap- 
pear that  less  compensation-money 
was  awarded  on  tnat  account,  the 
inquisition  was  not  void.  The  Queen 
V.  South  Holland  Drainage.  79 
2.  Where  a  local  improvement  act 
enabled  a  company  to  purchase 
lands,  and  contained  the  usual 
clauses  for  a  compensation  jury, 
and  also  enacted,  that  in  case  the 
person  to  whom  the  compensation 
should  be  awarded  should  not  be 
able  to  make  a  ffood  title  to  the 
premises,  it  should  be  lawful  for 
the  company  to  pay  the  money  into 
the  Bank  of  England  in  the  name 
of  the  accountant-general : — Held, 
that  when  the  company,  after  an 
award  made  (in  consequence  of  a 
difference  as  to  the  purchase-mo- 
ney) had  objected  to  the  title  of 
the  purchaser,  the  purchaser  was 
not  entitled  to  a  mandamus  to  the 
company  to  pay  the  purchase-mo- 
ney into  the  Bank,  unless  he  dis- 
5b 
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tinctly  shewed  to  the  Court  that  he 
could  not  make  out  a  good  title. 
The  Queen  v.  The  Deptford  Pier 
Company,  128 

3.  By  the   11    Geo.  4,   c.  Ixx.  the 
Hungerford  Market  Company  are 
empowered  to  make  compulsory 
purchases  of  land  for  the  use  of 
the  market;  and  by  section  19  all 
tenants  for  years,  from  year  to 
year,  or  at  will,  occupiers  of  any 
part  of  the  esute  called  the  Hun- 
gerford House,  &c.,  or  therewith 
contracted  to  be  purchased  l^  the 
company,  who  shall  or  may  sustain 
or  be  put  unto  any  loss,  damage  or 
ioiury,  in  respect  of  any  interest 
whatsoever,  for  good-will,  improve- 
mentif  tenants'  fixtures,  or  other- 
wise, which  they  now  enjoy,  by 
reason  of  the  passing  the  act,  shall 
receive    compensation    from  the 
comj^y.      While    the    company 
were  treating  for  the  purchase  of 
certain  premises,  under  the  act,  a 
person  entered  into  an  agreement 
to  rent  them  for  one  year,  and  that 
if,  with  the  owner's  consent,  he 
should  hold  beyond  the  year,  he 
should  quit,  or  be  at  liberty  to 
quit,  at  any  quarter  day,  on  re- 
ceiving or  ffiving   three  months' 
notice ;  that  lie  would  not  underlet 
or  give  up  possession  to  any  one, 
make  any  alteration  without  a  writ- 
ten consent  of  his  landlord,  would 
keep  all  the  glass  entire,  and  so 
leave  the  same,  together  with  all 
articles  mentioned  in  a  schedule, 
and  all  improvements  or  additions 
which  he  should  make  durincr  his 
occupation,  for  the  benefit  of  his 
landlord.     The  tenant  occupied, 
with  the  consent  of  his  landlord, 
for  several  years,  while  the  above 
negotiations  were  proceeding.    He 
afterwards  received  due  notice  to 
quit,  and  the  purchase  by  the  com- 
pany was  completed  : — Held,  that 
ne  was  not  entitled  to  compensa- 
tion from  die  company  in  respect 


of  improveroeati  made  by  him  du* 
ring  his  occupation.  The  Queen  v. 
The  Hungerford  Market  Company. 

492 
4.  By  a  local  act  trustees  were  au- 
thorized to  take  lands  for  the  im- 
provement of  a  harbour,  and  in 
case  of  disagreement  with  the  land- 
owner as  to  the  price  to  be  paid 
him,  or  of  his  refusal  to  treat,  to 
direct  a  sheriff  to  summon  a  jury, 
by  whom  the  price  was  to  be  as- 
sessed. If  the  jury  gave  a  greater 
sum  than  offered  by  the  trustees^ 
or  the  same  sum,  they  were  to  pay 
all  the  costs ;  if  a  less  sum,  the 
costs  to  be  paid  equally  by  both 
parties ;  and  in  the  former  event, 
to  be  recovered  by  a  distress  war- 
rant from  a  magistrate: — Held, 
that  it  belonged  to  the  trustees  to 
have  the  inquisition  of  the  jury 
properly  drawn  up,  and  that  there- 
fore they  could  not  object  to  the 
sum  awarded  by  it,  or  have  it 
brought  up  by  certiorari  to  quash 
it,  on  the  ground  that  it  did  not 
state  the  disagreement  or  the  re- 
fusal to  treat,  so  as  to  shew  that 
the  jury  had  jurisdiction,  and  Aat 
it  did  not  state  the  proportion  of 
the  sum  assessed  to  the  sum  of- 
fered, so  as  to  ascertain  which 
party  was  to  pay  the  costs.  SembU, 
that  a  statement  in  the  inquisition 
that  each  party  appeared  by  coun- 
sel, was  sufHcient  to  shew  their 
disagreement  as  to  price,  and  that 
it  was  not  necessary  for  the  inquisi- 
tion to  find  the  proportion  of  the 
sum  awarded  to  the  sum  offered. 
The  Queen  v.  Stcansea  Harbour. 

512 


COMPETENCY--0/  WHneisti. 
See  Evidence. 

•     CONDITION, 

i 

See  Spbcux.  Case. 
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CONSIDERATION. 

See  Assumpsit — Ple adiko,  1 . 
Memorial  of,  in  an  annuity  deed. 
See  Annuity  Desd. 


CONSPIRACY. 
See  Criminal  Law,  1. 

CONTEMPT. 

Attaclinient  for.    See  Habeas  Cor- 
pus. 


CONTINUANCE. 

Of  writs.     See  Capias  cum  Peo- 

CLAMATIONE. 

Plea,  puis  darrein.    See  Pleading,  2. 


CONTRACT. 

See  Carrier — Shipping,  1 — Ven- 
dor AND  Purchaser. 

B.t  by  a  memorandum  of  agreement 
signed  by  himself  only,  agreed  to 
work  for  the  plaintiff,  *'  manufac- 
turer of  powder  flasks,  and  for  no 
other  person  whatsoever,  from  the 
17th  Aug.  18d3,  during  and  until 
the  expiration  of  twelve  months, 
and  so  on  from  twelve  months' 
end  to  twelve  months,  and  until  I 
shall  give  /.  ^S*.  (plaintiff)  twelve 
months'  notice  in  writing  to  quit :" 
— Held,  that,  as  this  agreement 
contained  nothing  binding  on  the 
plaintiff,  it  was  nudum  pactttm^  and 
therefore  although  B.  served  under 
the  agreement  till  April,  183G, 
when  he  left  the  service  and  worked 
for  the  defendant,  who  was  shewn 
the  agreement  in  question,  and 
warned  that  B.  was  the  plaintiff's 
hired  servant,  in  an  action  against 
defendant  for  harbouring  the  plain- 
tiff's servant,  it  was  competent  to 
the  defendant  to  shew  that  the 
contract  of  hiring  was  altogether 
void.     Sykcs  v.  iHxon.  463 


CONVERSION. 

See  Pleading,  3,  9. 

COPYHOLD. 

See  CoifPEN8ATION|   1. 

1.  Where  devisee  for  life,  on  admit- 
tance, has  paid  a  full  fine  as  on  an 
admittance  in  fee,  and  the  heir  of 
the  devisor  has  surrendered  his 
reversion,  the  surrenderor  cannot 
compel  the  lord  to  inrol  the  sur- 
render, without  payment  of  the 
fuie  payable  in  respect  of  the  de- 
scent upon  the  heir.  The  Qium  ▼. 
The  Manor  of  DuWngham.       1 72 

2.  The  Court  discharged  a  rule  for  a 
mandamus  to  the  lord  of  the  manor 
to  compel  him  to  grant  a  licence 
for  a  tenant  to  dig  brick  earth,  for 
the  purpose  of  maS^ing  bricks,  there 
being  no  evidence  of  any  custom  to 
grant  such  licences,  except  that 
they  had  frequently  been  granted 
since  1729,  on  payment  of  211.  for 
each  acre. 

By  the  custom  of  a  manor  the 
tenants  had  a  right  to  demise  for 
any  period  not  longer  than  three 
years  withoutalicence,and  for  every 
licence  to  demise  for  a  longer  pe- 
riod tlie  lord  was  entitled  to  4d. 
for  every  year  of  the  term  granted. 
Several  licences  were  ahewn,  the 
earliest  in  1729,  under  which  va- 
rious terms  of  years,  but  not 
exceeding  forty-seven,  had  been 
granted.  Under  these  circum- 
stances the  Court  discharged  a  rule 
for  a  mandamus  to  the  lord  to  grant 
a  licence  to  demise  for  two  several 
terms  of  forty  and  twenty-one 
years. 

QudBrct  whether  under  any  cir- 
cumstances the  Court  will  issue  a 
mandamus  to  the  lord  of  a  manor 
to  grant  a  licence  to  a  tenant  to 
demise.    The  Queen  v.  Hde.    293 

CORONER. 

The  Court  refused  to  grant  a  cer- 

3b2 
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tioarari  to  bring  yp  a  corctter'i  in- 
quiaitioa  to  1^.  quiMhed,  ,  which 
purported  to  be  take*  before^. 
Bt  corooer  of  £L,  but  wbiflh  in  ; 
reality  v^as  taken  befi>r«  the  coro- 
ner a  derki  and  whicii  was  in  o^ier 
respects .  inval  id«      Ejp  parU  Dmvt. 
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CORPORATION. 

Sjee  IllUKICIPAL  CORPOIUTION. 

Appeal  against  borough  rate.    See 

ArPBiKL,  1. 

Where  the  ma^teri  tvardelia,  and  as- 
sistants! i0f  ft  eorporatioit  were  au- 
thorised hv  their  charter  to  make 
bywfaiws  With  peiMilties  ro  th«  use 
of  tha  <Borporationi  a  by^hiW'  im- 
posing a  "fine  on  an^  one  of  the 
livery  refusing  to  take  upon  liim- 
'self«deriainoffi<{e,  and  reserving 
tlie  penalty  to  the  master  and  war- 
df  na  oti(jybr  theiime  heh^,  fbr  the 
iise  of  thie  cetpdratkm/is  valid. 

BtK  where  debt  for  the  penalty 
v^%  broaght  by  patties  whd  Were 
the  niaiBter  and  wardens  at  the  time 
the  fin^  was  incurred,  but  who  had 
ceased  to  be  so  at  the  time  of  ac- 
tion brought  : — Held,  on  demtnrrer, 
that  a  plea  that  the  plaintiffs  Were 
not  master,  &c.  was  good,  (or  non 
constat  but  that  they  were  strangers 
to  the  corporation  at  the  time  of 
actiot)  broaght. 

*  SembttfiSio  that  the  corporiition 
at  large  eould  not  have  maintained 
the  aeilion  on  this  by-law,  noi?  the 
Ynflster  and  wardens  in  office  at  the 
time,  f6r  ihe  right  of  actioh  did 
notpa^s  to  them  by  succession. 

Quarrcy  whether  the  action  Would 
have  been  TnaihfaTnable  by  the  late 
master  and' -wardens  lvh(>  were  in 
<>ftice  when  the  tieitahy was  in- 
curt^d,  if  tl>ey  had  averred  •  that 
they  continued  to  be  members  of 
tlie  corporation,     Graves  v.  Colhjf* 
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COSTS. 
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---  r-  ".      '  -.i-iK)'  •   ;       '     '•■  1       •    ■    .    ■ 

)!^here  the  WfOtr,  4>f .  fihO;  plaintiff  ob- 
tained , a  verdiot;  in  ejectnlent  in 
1S54,  and  tayc^cl  his  ^sta,i  and  sued 
oaU  a  wriiof  possession,  whicl^  was 
set  aside  in  l^Tv  for  ircegularity, 
.witli  costs  :^-^HeMi  that*  not.  shav- 
ing revived  the  QUdgment(  by  sci. 
fiu,  he  could  not  set  off  bis  .costs 
on  the  jud^ent  against  the  de- 
fendant's costs,  on  setting  iSiifle  the 
Wxit  of  possession* 
'  jScsf^AT,  the  defendant's  costs  on 
wetting,  aside  Uie  wfitr  ;.aUheugh 
after  final  judgment,  are  interlocu- 
tory costs  within  Reg.  Gen.  H.  T. 
2  WUU  4.  Po^  d.  Stfvens,  clerk, 
y.Lord.       '^  '*'  ' 
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•  ■•    »  ••■"COVENANT:'- 

Wh^n  it  lie^,.  See  ,^^ui|^?rr/Uf 

-     '    €OVElPnjRfi.       ' 

Se^.l?i8>)LV|l^^v/v-f-"M<.  . 
<    .r  •   •••.',■     "'   !        njv    ^   » ^-j-fi.rri  ••-'■i /*' 

COUNTY  RATE;     'f 

See  AfpeaLj  1. 

On  an  appeal  agamst  a  rate  under 
the  Middlesex  CouhtyAct,  8  Geo. 
4^  c»^cyiL  Abe  justioesixeonfirroed 

•  the  rate,  aubject.to  tbcf^ opinion  of 
the  Court  of  Q.  B^  0)nfa  «aadJ :  The 
cefftioraifi  .directed'  the  jui^ocis  to 

<  send  upanorder  of  (Sessions  M  with 

•  sU  things  touctttog  thesaine^''>and 
*.  the  Qfc  B*.  quashed  tkeionler  of 
.  sessions;  the  sessiodsiafierr such 
*  order,  were  applied  /to  4o.' .quash 

the  liat^-but!  refiisbdv:^  ^i  rate 
had  not.  heen<  renttwed',^inte  the 
Court  of  Q.  B.|  «nd  there^was  no 

,  longer  any  appeal  ligainstili  J  The 
Couttof  Q-  B.  re&tted  ta^nt  a 
joaandamus  toooropel  theai  txirenter 

I .  conliouariceai  land <  quaab  :■  tliei  rate, 
ftrst,  becauaeiby^jsprdoisiglthttpar- 
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ties  who  had  be<iil  Engaged  in  col- 
lecting ilie  rate  might  be  exposed 
to  an  action ;  secondly,  because  the 
Court  could  not  compel  the  ses- 
sions to  decide  in  a  particular  Way. 
A  Kabsequent  rate  having  been 
made  by  the  Middlesex  sessions, 
open  to  the  same  objection,  pend- 
ing- the  argument  on  tl)e  above 
ease»  but  agaiVisi  which  no  appeal 
was  mader*-^He}d^  that,  as  tl>e' ob- 
jection Was  made  express  matter 
for  an  appeal  to  t^  eess^ons^;  the 
appellants  Were  not  enthfed  lo  have 
the  rate  quashed-  on  Cettiothn,  it 
being  good'  upbn  the  ftiee  of  it. 
The  Queen  v.  The  Justices  of  Mid- 
dU9ex,  402 


\ . 


COURTS. 

Court  of  Queen's  Bench^  its  jurisdic- 
tion as  to.churph^rate.  See  Church 
Rate. 

Insolvent  Court,  proof  of  its  seal. 
See  Evidence,  5. 

Court  of  Qi|ifiit<^r  Se^ons.  See  Ses- 
sions. 

County  Court.     See  Sheriff. 

Westminster  Court  of  Requests.  See 

PLEANHra,  j4.   :'   I    '    !  f  1  ;. 


CRIMINAL  LAW. 
.      ,  ,Se^.PfiRffio^ARi^  U   ,, 

K  An  indictment  chjirged^in  the  first 
counf)  that  Ute^  defendants  vnlaw- 
fully  conspired  to  defraud  divers 

1  ^raons,  Who  should  bargain  with 
them  fbr  thesai^  of  merchandize, 

!  '  of  great  quafntities  of  such '  tner- 
cfcandize;  without  piyib^  for  the 
eame,  with  intent  to  obtain  to  them- 
selves mdney  and  other  profit. 
The  second  edtfnt  charged  that  two 
of  the  defendants,  being  in  part- 
nership in  trad^,  'lind   beingf  in- 

'■■  '  debted  to  divert  persons^  unlaw- 
fully cckiepiired  to  defraud  the  said 
oredttors  6f  payment  of  their  debts, 
and'thatithey  and  the  other  de- 
fendant^ in  pursbaooe  of  the*  said 


conspiracy,  falsely  imd  wickedly 
thftde  a  fraudulent  deed  of  bar- 
gain and  sale  of  thentock  in 
trade  of  the  partnership  for  fraudu- 
lent consideration,  with  intent 
thereby  td  obtam  to  themselves 
money  and  other  emohimetits,  to 
the  great  damage  of  the  said  cre- 
ditors. 

Held,  1.  That  the  first  count 
was  not  bad  for  omitting  to  state 
the  names  of  the  persons  intended 
td  b^  defrauded,  as  it  could  not  be 

■  ^knowa  who  •  might  .fall  into j< the 

snare ;  but  that  the  count  waa^  bad 

hSf  not  aliewipg  by.  what  nieails 

they  were  to  be  defraiidedi. 

2*  That  the  second  cotmtwas 

.  bad  for  not  alleging  lacto  to  shew 
in  what  manner .  the  deed  of  sale 
was  frauduleat.  Peck  .  v*  .The 
Queen.  ^    >    ^08 

2,  Although  a  party  applying  fbr  a 
criminal  informatiou  .must  shew 
himself  to  be  an  innocent  party, 
yet  the  Court  made  absolute  a  rule 
for  such  information  against  the 
publisher  of  a  libel,  which  aSbcted 
several    parties,    notwithstaading 

,  that  the  character  of  the  person 
principally  attacked,  and  on  whose 
affidavit  (among  others)  the  rule 

.  nisi  bad  been  obtained,  waa  im- 
peached on  shewing  caupe.  The 
Queen  v.Gregorjf.  ,.    110 

3.  After  a  special  jury  had  been 
sworn  on  the  trial  of  an  indictment 

r  for  misdemeanor,  it  was  di^^overed 
■  .  that  one  of  them  had  sait  on  the 
grand  jury  who  found  the  bill.  It 
w^  proposed  tl>at  he^  slioald  leave 
the  box,  but  the  defendaats  ob- 
jected to  this  courses  the  trial 
proceeded,  and  they  were  found 
guilty.  Under  these  ciroumst^ances 
the  Court  refused  to  gram,  a  rule 
for  a  new  trial  on  the  ground  of 
mi^rial^     The  Queen  v»  /^ulUvan. 

,96 

CURATE. 
A  perpetual  curatci  whose  curacy  has 
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been  auffmented  by  a  grant  of  lands, 
under  the  Queen  Anne^  Bounty 
Acts,  cannot  make  a  lease  for  three 
lives  without  the  consent  of  the 
ordinary.  Doe  d.  Richardsw  v. 
Tkamaa.  578 

CUSTOM. 

Custom  of  the  realm.    See  Carrier. 

A  custom  for  aU  victuallers  to  erect 
booths  on  a  common,  being  parcel 
of  the  waste  of  a  manor  (selected 
by  the  lord  for  holding  fairs  year- 
ly, everv  fortnight),  and  to  place 
po9ts  and  tables  there,  a  reasonable 
time  before  the  Monday  next  af^er 
the  Feast  of  Pentecost,  and  to  con- 
tinue them  so  erected  until  the 
Feast  of  All  Souls,  each  paying 
therefore  to  the  lord  a  compensa- 
tion 2(f.  is  good.     Smith  v.  Tyson. 

307 

DAMAGES. 

See  Sbt-ofp — Vendob  and   Pur- 
chaser, 2. 

DE  CONTUMACE  CAPIENDO. 
See  Capias  cum  Proclamatione. 

DEED* 

See  Annuity  Deed. 

Pard  agreement  to  avoid.    See  Pa- 
BOt  Agreement. 

DEFAMATION. 

See  Criminal  Law,  2. 

1,  A  demurrer  to  a  declaration  in 
slander  does  not  admit  the  parti- 
cular words  spoken,  to  have  been 
spoken  with  the  intent  attributed 
to  them  by  the  innuendo. 

Therefore  where  a  declaration, 
after  stating  that  the  plaintiff  had 
been  in  the  employment  of  B.  G,  as 
a  labourer,  and  bad  been  employed 


by  him  in  a  certain  bam  of  B.  G, 
in  thrashing  com,  alleged  that  the 
defendant,  maliciously  intending  to 
injure  the  plaintiff,  and  to  cause  it 
to  be  suspected  that  he  was  guilty 
of  felony,  said  of  the  plaintiff  these 
fhlse  &c., "  I  saw  one  /.  G.  coming 
across  Glas»*t  barton  with  some 
barley,  and  my  son  said,  what  are 
you  going  to  do  with  that  ?  G,  said, 
he  was  going  to  feed  {feasants 
with  it^  and  said,  where  he  had 
that,  he  could  have  more,  and  that 
he  had  it  at  Farmer  Gkus's  bam," 
(meaning  the  said  barn  of  B. 
(r.,  and  meaning  that  the  barley 
was  the  property  of  B.  G.,  and 
that  the  plaintiff  had  stolen  the 
same  from  the  said  B.  G.),  and 
set  out  special  damage. — Held,  on 
demurrer,  that  the  innuendo  was 
not  warranted  by  the  libel  or  by 
the  inducement.  Whttler  v. 
Haynea,  55 

2.  Where  a  plea  to  an  action  of  libel 
justifies  that  the  facts  charged 
against  the  plaintiff  are  true,  and 
the  comments  bond  fide,  it  is  pro- 
perly left  to  the  jury  to  consider, 
not  only  whether  the  facts  are 
proved,  but  whether  the  comments 
also  are  bond  fide,  if  they  are  of 
themselves  actionable,  and  are  not 
necessary  inferences  from  the  facts. 
Under  such  a  justification  of  a 
libel,  imputing  to  the  plaintiff,  that 
he  bad  become  surety  for  500/.  on 
an  election  petition,  although  he 
was  at  the  time  in  insolvent  and 
insufficient  circumstances,  and  ad- 
ding, he  was  hired  for  the  occa- 
sion ;  the  observation  that  he  was 
hired,  whether  taken  as  a  statement 
of  a  distinct  fact  or  a  mere  com- 
ment, is  itsdf  actionable,  and  the 
jury  are  to  decide  whether  it  is 
covered  by  evidence  justifying  the 
rest  of  the  libel.  Cooper  v,  Lunmon. 

15 

3.  The  following  publication  was  held 
to  be  no  libel:  "Notice.  Any  per- 
son giving  information  where  any 
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property  may  be  found  belonging 
to  A*  G.  a  prisoner  in  the  King's 
Bench  prison,  but  residing  within 
the  rules  thereof,  at  3,  4,  and  5, 
Portland  Place,  Borougli  Road, 
shall  receive  5  per  cent,  upon  the 
goods  recovered,  for  their  trouble, 
by  applying  to  Mr.  Lcoy^  Fetter 
Lane,  Fleet  Street ;"  —  (thereby 
meaning  that  the  plaintiff  had  been 
and  was  guilty  of  concealing  his 
property  with  a  fraudulent  and  un- 
lawful intention;)  and  held  that 
the  innuendo  was  an  addition,  and 
not  explanatory  only  of  any  pre- 
vious matter  alleged  in  the  decla- 
ration.    Gompertz  v.  Levy,       214 

DEMURRER. 

Admission  of  innuendo.  See  Defa- 
mation, 1. 

Demurrer  books.  See  Pleading, 
13. 

DEPOSIT. 

See  Vendor  and  Purchaser^  2. 

DEPUTATION. 

See  Gamekeeper. 

DETAINER. 

See  Arrest. 


DEVISE. 


I 


See    Copyhold,    1 —  Power — Spe- 
cial Case. 

1.  Devise  of  a  freehold  estate  to  £. 
H*  for  life,  and  after  her  death 
'*  my  will  is,  that  my  said  freehold 
shall  be  sold  by  my  executors  in 
trust :"  heldy  not  to  give  the  fee  to 
the  executors,  but  only  a  power. 
Doe  d.  Hampton  v.  Shotter,       124 

2.  A  testator  seised  of  an  estate  pur 
autre  vie  to  himself  and  his  heirs, 
by  his  will,  after  bequeathing  seve- 
ral legacies  to  his  children,  but 


omitting  his  eldest  son^  made  the 
following  devise :  '*  Also  I  give, 
bequeath  and  devise  unto  my  be- 
loved wife  A.  E.  all  my  money, 
securities  for  money,  goods,  chat- 
tels and  estate  and  effects,  of  what 
nature  or  kind  soever  and  where- 
soever the  same  may  be  at  the 
time  of  my  death:*' — Held,  that 
the  word  '*  estate"  conveyed  all 
the  testator's  interest  in  his  real 
property,  although  the  lease  cre- 
ating the  estate  pur  autre  vie  con- 
tained a  proviso  against  assign- 
ment, without  the  licence  in  writmg 
of  the  lessor^  and  the  effect  there- 
fore of  a  devise  might  be  to  work 
a  forfeiture.  Doe  d.  Evans  v. 
Evans  and  others.  472 

5.  Devise  of  freehold  premises  to 
trustees  to  set  and  let  the  premises, 
and  out  of  the  rents  and  profits 
thereof  to  pay  a  debt,  and  in  the 
next  place  to  pay  certain  legacies, 
as  soon  as  the  rents  and  profits 
would  permit,  and  after  the  debt 
and  legacies  were  paid  off,  to  R,  JB. 
in  fee: — Held,  that  the  trustees 
took  only  a  chattel  interest,  for 
that  the  power  of  leasing  was  ex- 
pressly confined  to  the  purpose  of 
paying  off  the  debt  and  legacies. 
Ackland  v.  Lutley,  636 

4.  Devise  of  real  and  personal  pro- 
perty to  trustees,  during  the  life  of 
testator's  daughter,  to  permit  her 
to  take  the  rents  for  life,  and  afler 
her  death  to  such  of  her  children 
as  she  then  had,  or  might  have,  if 
a  son  or  sons,  at  his  or  their  age 
of  twenty-three  years,  or  if  a 
daughter  or  daughters,  at  her  or 
their  age  of  twenty-one  years,  as 
tenants  in  common  in  fee  5  and  in 
case  of  the  death  of  any  child  un- 
der the  above  a^,  the  share  to  go 
over  to  the  survivor  or  survivors ; 
the  rents  to  be  applied  to  their 
maintenance  until  the  said  ages, 
and  in  case  they  should  all  die 
under  the  above  ages,  devise  over: 
— Held,  that  the   children    took 


vtsled  inlccnis,  aad'tlMt  ihade- 
'VKe  therefore  wsb  not  void  for  ■«• 
moieneia.     Doe  cl.  Dollry  t.  Ward, 

.  ,      ,  ,       .  568 

M:  "HI  ■■"  ;■   .I'll 

DISCOMTINUfir 

Right  of  plaintiff  to  discontinue  after 
plea  ^,,d^b9dsfi^'«,U^uptcy. 
See  Pie'adikg,  2. 


DISCONTINUANCE. 

OfwriiB.  SMOinisideK'PiiocLA- 
iu5CWM«,.,  ,  -     '  -:*;..- 

DISTRESS. 

v^iXILCSIASTICAL  LA\Vl 

S(f(?;^  CxSfrAi  CUM  "pRacT-AilATHJSp, 
l7(M4((^lI^sandS;Qt^EmATit)T(. 

''l^m'iiiiiiaC^ENT..-, 

Ill  jii').  jf^  j®B«'C«fTR'  ■■■-." 
FSi '  copyhold,  without  "adniiitahce. 

See  Special  Case. 
The  (ftnbtilir  tt  boltag4,!dit1dcJ  ifatb 
two  parts,,  in  1808  put  in  two  aer- 
vanta,  H.  and  /f.,  to  occupy  it,  who 
occupied  each  part  severally  till 
his  death,  iri  1B14,  \Htboiit  paying 
any  rent.  ■  Tliey  cootii^ied  to  oc- 
cupy, undtKturbed,  a(ler  his  death, 
till  18Sl,when  H.  died,  having  by 
his  will  .^PTfted  'Ihs'  tMoieBy  to  W. 
li.,  somD  time  before  l)is  death,. 
XiKiV   'n\  L.  Id  live  wiili  1iim,'9s  a 

'servant,  and  after  II.\  tlqalh  L. 
continued  in  possession : — H'e)^,  on 
ejeelinenl  hrouglit  by  /J^.,'iliiai  by 

'.proving  L.  to  have  come' in  'unider 
//.,  he  had  shcnn  a  prinid  facie 
title. 

The  defent^Hi^.-^ettnientiWho 
defended  under  the  Wdlord'a  rule, 
^i^st^L  io  taWLJ,  the'^ietiMit  in 
possession,  on  whom  the  declara- 
tion  had  been  Eerved,  at  a  witness, 


ontWfroiMtd.ifaat  he  ww.maiW 
WnMM  W  powwMW,  Un  »  ntse 
.  •BfvaMihr.'UeU,  tlgat-L,  ^wmJb- 
,'«a>lbe  deicndant  hal 


^mitwtl  )iin-,to  b«  tMHMiin  pos- 
MssiM  by  tbe  rub.    £>«  d.  iVaUi 

y.BiKlmmrt..-  ■- .-     *AA 


ELECTION. 

Oriimpin,    See  Abbixkatiok, -S. 
.  n 

ENTRY. 
Determination  of  will  by. 
Sec  Lasouiuiamd  TbmaiA,  5. 

■  ^  EfeTA'ra.,    [_ 

Sec'  OEViiE-l-EjBCTiiBM'T  — Paeish 
,  ,     Lands — Special  Ca^e. 

ESTOPPEL.  I 

Sf  e '  CoHPtNSATIOK,    I,     4'r^AUSH 


EVIDENCE.     ' 

See  Defamation,  1 — E/ECtbeitt — 
Habeas  Corpus — Pleading,  10, 

11,   1  3— rfilMirVTIIMTIplf-tSTAMP. 

I.  ComptMcy  iffKlUmi  • 
1.  In  case  a^inst  a  broker,  for  neg- 
ItgentJy;  d«)iTe[ing  XPf>^  i^^4>pU|t 
payment,  the  plaintiffs  calTed  inetr 
servant,  whose  dolly  Jt'wss  to  deli- 
ver under  the  orders  of  the  defeiid- 
ant,and^lio.tv>4  delivered  without 
such  orders:— Held,  that  he  was 
an  int^resied  witn^,  anti  theVefbire 
was  not  competent  to  prove  that 
the  defendant  vat  infor^wd  of  aucb 
delivery  in'  tltne  to  stoti'tDe  goods 
'tjnd  jHvrent  loss  Ha  the -pbiiitJffi^' 
and  that  be  n'e^oAed -M- do  M. 
Boormaiimditkehy.  Brmm.^  «* 
^.  Overseers  of  a  parish,  on  a  paro- 
chial appeal,  are  not  competent 
witnesses.     TheQueat  t.  Bali. 

■469 
3.  WhsKawiiamttattd'oadNmir 


tHre  tliat' "  lie  h&d'  av'BgeiM'  tm- 
ptnyed  tb&origmatMtDnMy^M'tbe 
plaradfT;  tliat  iHe  kitonwy' ma 
d«Bd;>  dial  he  i»as  not  i«nMMd; 
thtit  n>  demand  had  b«erf '  mirie 
Updh  him';'  andttiat  he  M  -not 
»Mie  that  ihe  attorney  waatolook 
to  the  plaintiff,  and  not  to  himself;" 
and  nothing' ,  fuitthe^  'appeared  to 
shcn  that  the  n^tness  liad  aD  inter- 
eat  in  the  suit,  or  had  made  himself 
liable  to  the  ikw  attorney : — Held, 
that  he  was  compft^nt.  Shiplon  v. 
Thornton.  276 

II.  la.  ^rtiatiar  Cma,'- 

4.  Under  the  7  Gto.  4,  e.  57,  8.  76, 
and  I  &  3  Vipt.sc^  \ifi,  s.  105,  the 
seal  qC the  Insolvent  Debtors'  Court 
prtlves  itself.'  Dtit'A.  Dunadi  «-, 
Edwardi.  '  ^    408 

5.  Where  a  receipt  hai  been  given  by 
one  partner  ittrteini«M*f  the  firm, 
but  wjthaut  the  knoivl^dtfe,  of,  the 
other  partners,  such  receipt  is  not 
coDclusive  evidence  againat  the 
Arm  in  an  action  by  iliem  for  their 
demand.  Fttttaf  •tiH  olAert  v. 
Hacliififon.-.  ,  ,  43.7 

.  .    ■,    .■(     -,--,■'     .        It 
EXAMINATION. 
Of  articled  clerk.    See  ArroBhEY. 


EXECUTiqiN,  XOF  PO^V$K-) 

FALSE  RpTURN.      ■ 
,&ee  Habxu  C.o.RPvsr-SiiEfUFj^, 

..    V    pERi  FAClAS.  ■ 
S^Hallre,^l^det,  when. not  advoitted  ^y 

-de  ti^urJA.;   Se*fi.EAt>iiK))  II. 
False  return  to.    See  Sbbbuf. 

''    -  "FINE. 
At  hw  it  cannot  be  shewn  that  a  fine 
levied  hy-»  lunMie  mi  voJd'OD 


ateoantflffnmd.    Mwriff  v.  SAtr- 


FINE  (COPYHOLD). 
Selt  CttftnutD,  l!.> 


'  FOHCIBLE  ENtR^,;'  ■  ■ 
See  Restitution. 

•iFORFEITUBE.  > 

See  Devise,  S — LAKDLOxit'AiiD 
Tenant,  7. 

FRAUDS,  STATUTE  OF. 
In  the  folloning  guarantee,  "  I  hereby 
undcnkbe  ti>  secure  to-yMil^  {lay- 
ment  of  any  nima  of  noseyi  yoH- 
have  advanced  or  nu^jlieraafier 
advance  to  Measri. /i^  p.&  Co. ; 
on  their  account  with  yoii,"  the 
consideration  for  j^uarantecing  past 
advances  do^'  titot  suttolently  ap- 
pear, so  as  to  satisfy  the  Statute  of 
Frauds.    Ratkct  v.  Todd,     ,    .1^8  , 

FRAUDULENT  REMOVAL.    1 

See  PbEAQiNo,  6.    ' 

FREIGHT. 

See  Sbifmko,  1. 

GAMEKEEPER. 

A  gantckeeper  acting  under  a  dctiu- 
lation,  granted  and  registered  be- 
fort  the  1  &  2  Wiff.  4,  c.  32,  is  not 
entitled  to  notice  of  action,  under 
section  ii  «f  that  act.  Lidster  v. 
Borrov:,  447 


GUARANTEE. 
See  Babxbdpt,  ^— Fkiuni,  (Sx4^ 
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HABEAS  CORPUS,  RETURN. 

1.  A  judge  at  chambers  bas  power  at 
common  law  to  issue  in  vacation  a 
writ  of  habeas  corpus,  returnable 
before  himself  immediately. 

2.  A  return  to  a  writ  of  habeas  cor- 
pus prim&  facie  imports  verity^  and, 
until  it  is  impeached,  need  not  be 
supported  by  affidavits  or  other- 
wise. 

3.  Qiuere,  by  what  mode  of  proce- 
dure the  return  may  be  impeached, 
and  its  truth  inquired  into. 

StmbU.  that  it  may  be  contro- 
verted by  affidavits. 

Qu€£re,  whether  it  can  be  tra- 
versed in  pleading,  or  merely  con- 
fessed and  avoided. 

4.  The  Court  may,  in  its  discretion, 
allow  the  return  to  be  amended 
after  it  has  been  filed. 

5.  The  gaoler  of  Liverpool  in  a  re- 
turn to  a  habeas  corpus  stated  that, 
by  an  act  of  the  legislature  of  Up- 
per Canada,  upon  the  petition  of 
any  person  charged  with  nigh  trea- 
son preferred,  before  arraignment, 
to  the  Lieutenant-Governor  of  the 
province,  and  praying  to  be  par- 
doned, the  governor  was  empow- 
ered to  pardon  him  on  such  terms 
as  might  appear  proper,  and  that 
in  case  any  person  should  be  par- 
doned on  condition  of  transporta- 
tion for  life  or  for  years,  and  should 
return  to  the  province  contrary  to 
such  condition,  he  should  suffer 
death.  The  return  then  stated 
that  the  prisoner  was  indicted  for 
high  treason,  and,  before  arraign- 
ment, presented  a  petition,  confess- 
ing his  guilt  and  praying  for  par- 
don ;  that  he  received  a  pardon  on 
condition  that  he  should  be  trans- 
ported to  Van  Diemen's  Land  for 
fourteen  years,  to  commence  from 
his  arrival  there;  to  which  condi- 
tion he  assented ;  that,  there  being 
no  direct  means  of  transporting 
him  from  Upper  Canada,  it  was 
necessary  to  take  him  to  Quebec, 
in  Lower  Canada,  whereto  he  was 


taken  by  the  authority  of  the  Lieu- 
tenant-Governor of  Upper  Canada, 
and  by  virtue  of  a  warrant  of  the 
Lieutenant-Governor  of  Lower  Ca- 
nada was  delivered  to  the  custody 
of  the  sheriff  of  Quebec,  until  he 
could  be  transported;  that  there 
being  no  means  of  transporting  the 
prisoner  directly  from  Lower  Ca- 
nada to  Van  Diemen*s  Land,  it  was 
necessary  to  take  him  to  England, 
and  thereupon,  by  letters-patent, 
sealed  with  the  seal  of  the  province 
of  Lower  Canada,  and  directed  to 
j4.  B.f  captain  of  a  vessel,  A.  B, 
was  commanded  to  receive  the  pri- 
soner, and  take  him  to  Liverpool, 
the  same  being  a  place  which  seem- 
ed fit  to  her  Majesty,  and  which 
was  the  roost  convenient  in  that 
behalf;  that  A.  B»  conveyed  the 
prisoner  to  Liverpool,  and  there 
not  being  the  means  of  conveying 
him  immediately  to  Van  Diemen's 
Land,  it  became  necessary  that  he 
should  be  delivered  by  A,  B.  into 
the  custody  of  the  gaoler  of  Liver- 
pool (the  party  making  the  return) 
lor  safe  custody,  whilst  the  means 
for  transmitting  the  prisoner  to  Van 
Diemen's  Land  were  preparing  with 
all  dispatch. 

Held,  that  the  return  was  not 
bad  for  any  of  the  following  objec- 
tions : — 

That  the  prisoner  was  not  a  con- 
vict, and  therefore  could  not  be 
transported. 

That  there  was  no  judgment  of 
transportation. 

That  the  colonial  legislature 
could  not  authorize  transportation 
intra Jines  of  another  territory. 

That  the  condition  of  the  pardon 
being  transportation  for  fourteen 
years,  to  commence  from  the  pri- 
soner's arrival  at  Van  Diemen's 
Land,  was  bad  for  uncertainty. 

That  the  transportation  had  mis- 
carried for  want  of  a  continued 
authority  from  the  Governor  of 
Upper  Canada  throughout  the  in- 
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termediate    places    between    that 
province  and  Liverpool. 

That  the  various  documents  re- 
ferred to,  and  especially  the  war- 
rant under  which  the  prisoner  was 
detained  by  the  party  making  the 
return,  were  not  set  out. 

Qucere,  if  the  objections  had  been 
good,  whether  the  Court  would 
have  discharged  the  prisoner,  if  it 
sufficiently  appeared  that  he  was 
charged  with  treason. 
6.  The  name  of  the  prisoner,  with  the 
names  of  several  other  prisoners, 
occurred  in  the  recital  of  the  let- 
ters-patent set  out  in  the  return, 
but  his  name  was  accidentally  omit- 
ted in  the  mandatory  part  of  the 
letters.  The  return  stated  that  his 
name  occurred  in  the  mandatory 
part  also.  The  Court  ordered  the 
return  to  be  amended  so  as  to  agree 
with  the  letters-patent,  as  it  was 
improper  that  any  false  statement 
should  appear  on  the  records  of  the 
Court ;  but  held  that  the  letters  were 
not  material  to  justify  the  prisoner's 
detention. 

The  Court  also  refused  to  attach 
the  party,  making  the  return,  for 
such  false  statement,  as  it  did  not 
appear  to  have  been  made  wilfully. 
The  Queen  v.  BatcheUor.  516 


HEIR. 

Ejectment  for  copyhold  by,  without 
admittance.     See  Special  Case. 


HEREDITAMENTS,LANDS,  &c. 

When  copyhold  included  by.     See 
Compensation,  1. 


HIGHWAY. 
See  Road. 

HUSBAND  AND  WIFE. 
See  Insolvent — Poob,  16. 


HOLDING  OVER. 

Liability  for  use  and  occupation. 
See  Landlord  and  Tenant,  G. 

ILLEGALITY. 

Lease  to  alien.    See  Landloko  and 
Tenant,  5 — Poor,  8. 

IMPRISONMENT    FOR   DEBT 

ACT. 

(14-2  Fid.  c.  110.) 

See  Writs,  Forms  of,  under^  p.  313 ; 
and  Arrest. 

INCORPOREAL  HEREDITA- 
MENT. 

What  is  so  as  not  to  be  rateable.  See 
Poor,  4. 

INDEMNITY. 

Contract  of,  when  broken.    See  Li- 
mitations, Statute  of. 

INDENTURE. 

As  to  profert.    See  Bankrupt,  1. 
As  to  memorial  of  annuity  deed. 
See  Annuity  Deed. 

INDICTMENT. 
See  Criminal  Law,  1. 

INFORMATION  (Criminal). 
See  Criminal  Law,  ft» 

INNUENDO. 
See  Defamation,  I  &  3. 

INQUISITION. 

See  Coroner — Compinsation. 

INSOLVENT. 

Seal  of  InsoWent  Court.    See  Evi- 
dence, 4. 

In  an  action  against  husband  and 
wife^  for  a  debt  contracted  bj  her 
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1  *  'D  *  X. 


beforb  covefrtiire,  tliey  inay  plead 

"*   fier  discharge,  while  a  feme  sole, 

under  difer  .^solvent  Debtors'  Act. 

Siorr  V.  Jtcf .  ,633 

INTENDMENT. 

A^V^ff.^^ict*     See  Ca&eibb,. 
j(i^aiiii^rd.  ,Se^  Arbizhatiok,  ^. 
!l^)^fi>rMl  caae.    See  SpBcx4L  Ci^E. 

';.!i;  OW^EiU^lNEATION.' 

Intelrllotation  of  instrameiit,  when 
•('  spteiil flea  necessary  to  take  ad- 
/  "nm^  o£r    See  PtvAimro,  \t. 


K    •. 


.  INT^gf  LOCUTORY  COSTS. 

u\^n  -.'.'» h^iiJ-See  Costs, 

-i.'-   .li     1.  y\  •«      ISSUE, 

Wlittt  kiissttie  by  the  pleadings.   See 

•  •  f^SBADmw. 

lifiiM  of  j«ry  process.  See  Practice. 

i!    ?    JCWKT  TENANT. 

t?in^bt  gain  a  settlement  under  6 

^  NC^eo;  Cjr.  5t.    ^ee  Poor,  6. 

■'"'■■■''-'  :  J)(JDOMENT. 
Cf^riuoriMa  after.^   See  Certiorari^  2. 
'^^ii^i^.pfju^g^^^  See  SuBRiFS,  S. 
i\imiBqi^Vit.x§coy^re^  plea  of.    See 
,!j,Ji5^'APHiG,,5 — Vendor  ANP  Pur- 

S.  r^jQftlsblCTl^ 

Of  Comet' of  Queen's  Bench.    See 
;    tdiVBCK  Ratb. 

Of  the  fUM  Court,  generally.    See 
j/ARimiaviOK,  3-^piiciAL  CAiE. 
Of  judge  of  ttssi^e.  See  Restitution. 
Gfaessioiis;    See  Sessions,  1  &  ft. 
Of  nia^strate.    See  Poor,  15« 
Of  4wbitrfttor«    See  Arbitration. 
Qf  ootapensaiion  jury.    See  Comfen- 

'  SATlON/4. 

'  JURY. 

OUettim  tb^ji^ror.    See  CiTikiNAL 

iwtj  process.    See  P|iactX€s»  .. 


JUSTICE  OF  PEACE. 

JuHsdidtion  ^f.    See  Poor,  1 5. 
Qualification  of.     See  Seqitestea- 

TION. 

LANDLORD  AND  TENANT. 

See  Ejectment — Pleading,  6. 

L€as€  or  AgrtaneHtm 

1.  A,  being  tenant  in  possession  as  a 
yearly  tenant,  entered  intoi  the  fol- 
lowinfi:  memorandum  of  agreement 
with  B,  his  landlord,  in  the  middle 
of  a  current  half-year:  JB.  agrees 

to  let  the  farm  of to  A,  for 

tlie  term  of  fourteen  years,  deter- 
minable at  the  end  of  seven  years, 
at  the  option  of  either  party,  upon 
giving  twelve  months*  previous  no- 
tice, ^  and  lor  the  yeairiy  rent  of 
^0/.  a  year,  payable  'half-yearly, 
without  any  deduction  whatever. 
A  lease  Vo  be  drawn  ap  on  the 
usual  terms,  and  the  said  ^.agrees 
to  take  it  upon  the  said  terms :" — 
Held,  that  the  4d)ove  instrument 
amounted  to  a  ktaae^  altbough  the 
effect  of  it  might  be  to.  cause  a 
surrender  of  the  previous  term, 
and  to  merge  the  rent  accruing  due 
foe  the  current  half-year*      Doc 

d»  P/tUlip  \.  Be/ijamin*  440 

Lea^e  by  Mortgagor, 

2,  Where  a  lease  is  granted  by  a  mort- 
gagor after  the4«te  of  the  mort- 
gage* notice  by  4be  morlgiigee  to 
the  tenant  to  pay  the  rept>4oeB  not 
constitute  a  tenancy  between  the 
mortgagee  and  tenant,  so  as  to  en- 
able the  mortgagee  to  distrain  fat 
rent  arrear  alter  the  notice :  and 
where  after  notice  the  inortgagee 
distrained  for  half  a  year's  rent 
due  Lady-day,  ISSd,  and  rent  was 
paid  by  the  tenant  subsequently  to 
the  distress : — Held,  that  this  did 
not  constitute  a  tenancy  by  rela- 
tion back,  so  ,aa  to  entitle .  the 
mortgagee  to  distrain  for  tlii^  rent 

.    due  rprevioufly..    &V(iifuy»  Elliott 


■Dtiratim  o/Lrtie. 
S.  A  lease  for  one  fear,  and  so  on 
from  year  to  year,  until  the  tenamcy 
hereby  created  shall  be  determined 
as  hereafter  mentioned,  with  a  pro- 
vision that  h  should  lie  lai^rul  for 
either  of  the  parties  to  determine 
the  tenancy  by  three  months'  no- 
tice, creates  a  tenancy  for  tno 
years  certain,  and  cannot  be  ter- 
minated by  a  three  months'  no- 
tice to  quit  at  the  end  of  the 
first  year.  Doe  d.  Chmiborn  t. 
Green.  454 

4.  Where  aleaae  is  to  commence^m 
the  2fith  of  March  then  next,  for 
tnenly  one  years,  fully  to  be  com- 
j^ete  and  ended,  the  term  does  not 
end  until  the  last  moment  of  the 
25th  March  in  the  last  year.  Jck' 
laid  T.  LatUjf.  636 

Determimilum  of  Will. 

5.  Ifan  alien  artificer  takes  possession 
of  a  duelling- house  mider  an  agree- 
ment in  writing,  which  provides 
for  the  granting  of  a  fature  lease, 
the  instrument  being  illegal  under 
SS  Hen.  6,  c.  IC,  the  lessor  may 
enter  at  any  time  and  eject  the  te- 
nant, although  the  instninient  da 
not  amount  to  a  lease. 

Qttccre,  whether  the  bare  entry 
by  the  lessor  on  the  premises  of  a 
tenant  at  will,  during  his  absence, 
and  without  bh  leave,  is  sufficient 
todetermine  tbewitl.  LapitTre\. 
M'Jniiuk.  6S9 

Holding  oeer. 

6.  Lessee  of  a  term  underlet  thede- 
niised  premises, and  his  ondertenant 
heldoTerfornportionbfaycnra(\er 
the  expiration  of  the  term,  against 
the  will  of  the  lessee,  so  that  he 
could  not  give  tip  possession  to  his 
lessor.  During  sudi  holding  over 
lessee  distrained  upon  the  under- 
tenant for  rent  previonsly  due: 
Held,  that  lessee  was  liable,  in  use 
and  occupation,  fhr  the  period  of 
the    undertenant's    liolding  over, 


though  not  for  a  nbole  yeai'^  rent. 
7i&«  V,  RicWifaoH.     .  618 

'  SarreAderor'Pdiffitvre.  '■ 
7.  A  lessee  who  had  paid  his  rent  oc- 
casionally, t^l9,fr)ii^^  ^nd  occa- 
sionally to  a  cestui  que  trust,  gare 
up  possesstofi  ofi  the  IkM'd^'bf 
his  term,  bat  before  liii  ^Mwa^ 
over,  to  the  pe^on  who  hMllbe^ 
trustee,  and  not  to  the  party  then 
having  the  legaf  iiiW  :i-41^]d,  that 
u  the  act  wn  equivocal  itdbiaat 
amount  either  ,  to  a  aivfendcp  or 
farfeituceoflheterm..  4'^ii'^^- 
Lvtley.  636 

Dehibl  u/-  LmSoHf^  tiHi.  ^  ' 
tt.  To  an  avowry  of  a  distress  for  rent 
the  plaintiff  pleaded  that,  before 
defendant  had  atiy  interest  in  the 
premiset,  chey  were  moti^gngtA  ki 
fee  ;  that  the  mortgagov  renwkied 
in  ipofliession,  and.demiteil  to-tbe 
defendant ;  that  the  defendant,  the 
mortgage  money  being  F«till  due, 
demised  to  the  plaintiQ';  thata^fr^ 
wards,  the^mortgage  tnime^  being 
still  due,  and  interest  thereon  and 
14/.  avowed  for  )]^  the  defendant, 
being  also  in  arrear,  the  mort- 
gagee gave  notice  tb  tbe'^pl^- 
tiff  to  pay  the  14/.  to  hitn'hMeffd 
of  to  the  defendant,  andih^onMi- 
ed,  in  case  of  non-payrrie>it,  to  put 
the  law  in  force,  and  w^  then 
about  to  put  the  law  in  force, 
wherefore  the  plafntlff  necessarily 
^id  that  sum  to  the  mortngetf,  alii 
so  die  said  sum  vraa  nt)tm'nr«r ; 
concluding  with  a  verificatitm  t^-i- 
Hetd,  on  special  demurrctj  that 
the  plea  was  good,  being  «q^br 
payment,  and  not  cf  nil.  hnuitin 
tenementis ; ' that  it  wns  jwt.ba4 
for  seUing  out  the  circanntfttMxlOf 
the  payment,  or  for  .  iioncliidiAg 
with  a  veriBcaiion.  JeiamBm-  v. 
Joatt.  65 1 

LANDS,  TENEMENTSifcu 

When  copyhold  included  by. '  ^ 
CoifPsmATfotr,' 11  -I   ■ 


LEASE. 

See  CoPTHOLD,  2 — Curate— Land- 
toBD  AND  Tenant. 

LIBEL. 
See  Cbihihal  Lav,  ft,  and  Deva- 

HATION. 

LICENCE,  *c. 
To  demise.    See  Copyhold,  2. 

LIMITATIONS  (STATUTE  OF). 

A  right  to  lue  upon  a  contract  of 
tnoemnity  against  the  costi  of  an 
action  il  firu  vealed  when  the  party 
to  whom  the  indemnity  is  given 
pajrs  the  bill  of  costs,  and  not  when 
It  IB  delivered  to  him,  and  the  Sta- 
tute of  Limitation!  therefore  does 
not  begin  to  run  against  hia  right 
of  action  until  after  such  payment. 
CoUagt  r.  Heywood.  SOS 

LUNATIC. 
Fine  levied  by.     See  Fimk. 

MAGISTRATE. 
See  JufiTics  ot  Pbace. 

MALICIOUS  ARREST. 
Declaration,  that  the  defendant  had 
nrrested  the  plainliiT,  and  that  the 
plaintiff*  had  been  detained  in  cus- 
tody until  he  waa  dischargsd  by 
reaaon  of  the  defendant's  not  hav- 
ing declared  against  him;  that  the 
defendant  might  have  procured 
judgment  in  that  suit,  if  he  had 
thought  fit,  but  that  he  afterwards, 
without  any  reasonable  or  probable 
cause,  maliciously  arrested  him  a 
seoond  time  for  the  ssrae  cause  of 
action,  without  the  leave  of  any 
judge  of  the  Court  of  Exchequer, 
or  of  the  King's  Bcncli.  Plea,  the 
pendenoy  of  the  former  suit. — 
Held,  on  general  demurrer  to  the 
plea,  {LotdDenmanCi,  dalntwite,) 


that  the  dedaration  wag  good,  as 
it  must  be  taken  that  the  second 
arrest  was  malicioualr  made  by  the 
defendant,  without  the  contempla- 
tion of  any  beoeiit  to  himself. 
Hiywood  V.  ColUnge.  302 

Qtuere,  Would  the  declaration 
have  been  good  on  special  demur- 
rer? Ibid. 

MANDAMUS. 

Parties  to.     See  Municipal  Coapo- 

bation,  S. 
Mandamus  generally.    See  Chokch- 

RatB -^HPEMSATIOH CoPT- 

HOLD,  i Municipal  CoxPoaA- 

TioN — Satihos  Bank — Sessions. 

1,  It  is  no  ground  of  objection  lo  a 
mandamus  that  a  requisiticm  a 
made  on  parties  in  the  alternative 
to  do  one  of  three  things,  if  the 
duty  enjoined  by  act  of  parliament 
forms  one  of  them,  and  tliere  has 
been  a  general  refusal  to  comply 
with  such  requisition.  TAt  Queen 
V.  St.  Margarrt't,  Ldcater.      116 

2.  On  an  appeal  against  a  rate  nnder 
the  Middlesex  Couniy  Act,  3  OeoA, 
c.  cvii,  the  justices  confirmed  the 
rate,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  on  a  ease. 
The  certiorari  directed  the  justices  / 
to  send  up  an  order  of  sessions 

"  with  all  things  touching  the 
same ;"  and  the  Court  qusshed  the 
order  of  sessions ;  the  sessions,  af- 
ter such  order,  were  applied  to  to 
quash  the  rate,  hot  refused,  as  the 
Tate  had  not  been  removed  into 
the  Court  of  Q.  B.,  and  there  was 
no  longer  any  appeal  against  it. 
The  Court  of  Q.  B.  refused  to 
grant  a  mandamus  to  compel  them 
to  enter  continuances,  and  quash 
the  rate,  first,  because  by  so  doing 
the  parties  who  hsd  been  ei^ged 
in  collecting  the  rate  m^;ht  be  ex- 
posed to  an  action ;  secondly,  be- 
cause the  Court  could  not  compel 
tlie  sessions  to  decide  in  a  particu- 
1m  way. 
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A  subsequent  rate  having  been 
made  by  tlie  Middlesex  sessions, 
open  to  the  same  objection,  pend- 
ing the  argument  on  the  above 
case,  but  against  which  no  appeal 
was  made: — Held,  that,  as  the  ob- 
jection was  made  express  matter 
for  an  appeal  to  the  sessions,  the 
appellants  were  not  entitled  to 
have  the  rate  quashed  on  certiorari, 
it  being  good  upon  the  face  of  it. 
The  Queen  v.  Justices  of  Middlesex. 

402 

MASTER  AND  SERVANT. 

See  Contract. 

If  a  person  hired  on  an  annual  ser- 
vice as  clerk,  set  up  a  claim  to  be 
partner,  although  in  a  respectful 
manner,  and  boni  fide^  he  may  be 
dismissed  without  notice.  Amor  v. 
Fearon.  898 

As  to  liability  for  negligence  of  ser- 
vant, see  Shipping,  2. 

MEMORIAL. 

Of  Annuity  Deed.  See  Annuity 
Deed. 

MERGER. 
Of  Judgment.     See  Sheriff. 

MISTRIAL. 
See  CaiMiNAL  Law,  S. 

MORTGAGOR. 

Lease  by.  See  Landlord  and  Te- 
nant, 2. 

MUNICIPAL  CORPORATION. 

See  Corporation. 

Borough  property  not  rateable. 
See  Poor,  £• 

Appeal  against  borough  rate. 
See  Appeal,  1. 

1.  The  Court  will  not  grant  a  man- 
damus, under  1  FicL  c.  78,  s.  24, 
to  reinstate  a  person  whose  name 


has  been  expunged  by  the  mayor 
and  assessors  from  the  burgess  list, 
unless  he  proves  his  title,  although 
his  name  may  have  been  expunged 
upon  an  invalid  notice  of  objection. 
The  Queen  v.  Harwich.  134 

QwBrCf  Does  the  following  sub- 
scription to  a  notice  of  objection, 
"  Edgar  Alexander,  King's  Quay 
Street,"  contain  a  sufficient  de- 
scription (within  5  &  6  IVili.  4, 
c.  76,  s.  17)  of  the  objector's  place 
of  abode  and  of  the  property  for 
which  he  is  rated  ?  Ibid. 

2*  A  controversy  existing  in  a  cor- 
poration between  the  freemen  un- 
der the  old  charter,  and  the  town 
council  under  5  &  6  IViiL  4,  c.  76, 
as  to  the  exclusive  right  of  the 
former  to  some  corporation  pro- 
perty to  their  own  private  use,  a 
public  meeting  of  the  freemen  was 
held,  and  a  resolution  was  carried 
at  the  instance  of  A.,  a  freeman, 
that  the  rents  should  be  paid  into 
the  hands  of  the  defendant,  to 
wait  until  the  claim  of  the  freemen 
should  be  decided :  the  rents  hav- 
ing been  so  paid,  and  a  rule  nisi 
having  been  obtained  by  yf.,  as  a 
freeman  and  burgess,  and  an  inha- 
bitant of  the  borough,  liable  to 
contribute  to  the  borough  rate,  for 
a  mandamus  to  the  defendant  to 
pay  the  money  over  into  the  hands 
of  the  treasurer  of  the  borough, 
the  Court  discharged  the  rule :  and 
semble,  the  parties  to  apply  for  a 
mandamus  in  such  a  case  are  the 
town  council,  treasurer,  or  other 
authorized  party,  and  not  any  in- 
dividual having  a  remote  interest 
in  the  corporation  funds.  The 
Queen  v.  Frost.  75 

NIL  HABUIT  IN  TENE- 
MENTIS. 

See  Landlord  and  Tenant,  8. 

NOMINAL  CONSIDERATION. 
See  Annuity  Ds£d. 
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NOTICE. 

Of  action.    See  Gamekeepeb. 
Of  application  for  bastardy  order. 

See  Poor,  11,  12. 
Waiver  of  notice.     See  Compensa- 
tion, 1. 
Dismitsal  of  servant  without  notice. 
See  Master  and  Servant. 

NUDUM  PACTUM. 
See  Contract. 

OFFICE. 
Grant  of.    See  Assumpsit,  3. 

OVERSEERS. 

When  incompetent  witnesses. 

See  Evidence,  ft. 
Property  in  parish  lands. 

See  Parish  Lands. 
Signature  of  notices. 

See  Poor,  11, 12. 

PARISH  LANDS. 

1.  A  devise  of  lands  to  trustees,  as 
to  one  moiety,  for  the  relief  of  the 
most  poor  and  needy  people,  of 
good  life  and  conversation,  of  a 
parish,  and  as  to  the  other  moiety, 
for  putting  out  poor  boys  appren- 
tices, does  not  constitute  the  lands 
parish  property,  so  as  to  vest  them 
in  the  oiurchwardens  and  overseers 
of  the  parish,  under  the  59  Geo.  S, 
c.  12,  s.  17. 

Semble,  that  the  59  Geo.  S,  c.l2, 
8. 17,  does  not  operate  to  take  pa- 
rish property  vested  in  trustees  out 
of  the  trustees,  and  vest  it  in  tlie 
churchwardens  and  overseers. 

2.  Parochial  trustees,  under  the  au- 
thority of  a  local  act  (17  Geo.  3), 
had  built  a  workhouse  on  lands 
belonging  to  charity  trustees  in  the 
same  parish,  and  in  1821  disputes 
arose  between  the  two  sets  of  trus- 
tees, as  to  whether  any  rent  was 
payable  therefore,  and  the  ques- 
tion was  brought  before  the  Mas- 
ter of  the  Rolls  by  an  -amicable 


suit  in  1821,  who  decreed  that  a 
certain  rent  should  be  paid  by  the 
parochial  trustees,  which  was  ac- 
cordingly paid  till  ]SS3: — Held, 
that  use  and  occupation  might  be 
maintained  for  the  rent  in  arrear 
from  1833,  as  the  decision  of  the 
Master  of  the  Rolls  was  binding 
upon  the  parties,  and  that  the  pay- 
ment of  rent  under  the  circum- 
stances was  an  estoppel  on  the  pa- 
rochial trustees.   AlUuon  ▼•  Siarh. 

183 

PAROL  AGREEMENT. 

To  a  declaration  against  him,  as 
maker  of  a  promissory  note,  the 
defendant  pleaded  that  the  note 
was  a  joint  and  several  note  by 
defendant  and  A,^  and  that  A.  had 
been  released.  Replication,  that 
A.  had  been  so  released  at  defend- 
ant's request,  and  that  defendant, 
in  consideration  of  such  release,  at 
his  request,  ratified  the  promise  in 
the  declaration,  and  promised  that 
he  would  remain  liable  on  the  note, 
as  if  there  had  been  no  such  re- 
lease : — Held,  that  the  replication, 
setting  up  a  parol  contract  to  avoid 
the  release,  was  bad.  Brooh  v. 
Stewart.  G15 

PARSON. 

Whether  a  perpetual  curate  is.  Doe 
d.  Richardson  v.  Thomas.  578 

PARTICULARS  OF  DEMAND. 
See  Pleading,  7. 

PARTIES  {to  Action.) 

See  Bankrupt — Corporation — 
Parish  Lands. 

{To  Mandamus.) 

See  Municipal  Corporation,  2. 

PARTNERS. 

Receipt  by  one  partner,  when  not 
binding.     See  Evidence,  5. 
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PAYMENT. 

When  bin  of  exchange  paidi  so  as  to 
be  no  longer  negociable.  See  Bills 
OF  Exchange. 

Pleas  of  payment.  See  Landlord 
AND  Tenant,  8 — Pleading,  7,  8. 

PENALTY. 
Who  to  sue  for.    See  Corporation. 

PERPETUAL  CURATE. 

See  Curate. 

PLEADING. 

Form  of  action.  See  Assumpsit — 
Carrier— Corporation— Parish 
Lands — Siiipping. 

Parties  to  action.    See  Bankrupt,  1. 

Pleading  generally.     See  Account 

stated Carrier — -Criminal 

Law,  1 — Defamation — Habeas 
Corpus — Insolvent —  Landlord 
AND  Tenant,  8 — Malicious  Ar- 
rest— Parol  Agreement — ISue- 


RIFF. 


I.  i)eclaration. 


1.  Assumpsit,  declaration  that»  in 
consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  had 
consented  to  allow  the  defendant  to 
weigh  divers  boilers  of  the  plain- 
tiff, the  defendant  promised  to  give 
them  up  to  the  plaintiff  in  the 
same  condition  as  at  the  time  of 
such  consent.  Averment,  that  by 
such  consent  the  defendant  weighed 
them,  and  breach  :-^Held,  on  mo!- 
tion  to  arrest  judgment,  that  the 
declaration  contained  a  good  con- 
sideration for  the  promise*  Bain- 
bridge  V.  Firmsion.  2 

II.  PUas. 

2,  The  defendant,  after  pleading  his 
bankruptcy  and  certificate  piof  dar- 
rein continuance,  cannot  force  t1ie 
plaintiff  to  reply,  and  the  latter 
may  discontinue  the  action,  with- 
out payment  of  costs.  WoUea  v. 
Smith,  374 

VOL.  I. 


3.  To  a  declaration  in  trover  by  the 
assignee  of  a  bankrupt,  alleging  a 
joint  conversion  by  three  defend- 
ants, two  of  them  pleaded  thar,  af- 
ter the  bankruptcy,  and  more  than 
two  months  before  the  issuing  of 
the  fiat,  under  which  the  plaintiff 
had  been  appointed  asbigne^,  and 
before  the  committing  of  the  griev- 
ance, &a,  the  plaintiff  as  assignee 
(to  wit,  by  reason  of  the  relation 
of  his  title  as  such  assignee  to  the 
time  of  the  bankruptcy,)  was  the 
owner  of  and  entitled  to  the  goods 
in  the  declaration  mentforfed^  as  of 
liis  property  as  such  assignee ;  and 
the  bankrupt  was  then  (subject 
only  to  such  title  of  plaintiff  m 
aforesaid)  possessed  of  and  entitled 
to  the  said  goods,  and  tliercDpoiii 
after  his  bankruptcy,,  and  more 
than  two  months  before  (hc^  ^ity 
one  of  the  defendants .  bond  Me 
bought  at  a  fair  price  from  him  the 
said  goods ;  that  the  two  defend- 
ants had  no  notice  of  the  act  of 
bankruptcy ;  whereupon  the-'  de* 
feudant  who  had  so  purchaaed  the 
goods  became  possesaed  of- them 

.  aa  of  his  own  property^  and' that 
while  he  was  so  possiaaiedy  and  at 
the  same  time  when  &e.,  in  the  de- 
claration mentioned,  he,  in  bis  own 
right,  and  the  other  defendant,,  by 
his  conunand,  converted  the  aaid 
goods,  which  is  the  gnevance  in 
the  declaration  mentioned;  with- 
out this,  that  at  the  time  of  the  said 
conversion  the  goods  were  the:  pro- 
perty of  the  plaintiff  aa  assignee, 
or  of  right  belonged  to  him  as.  as- 
signee- Conclusion  to  tha^counti^ : 
— Heldf  on  special  demurrer,  tihat 
the  inducement  in  the  plea  aitioitBt- 
ed  to  a  confession  and  i^voidance, 
and  that  the  subsequent  traverte, 
therefore,  made  the  jdea  bad. 

QucerCf  whether  the  plaintlffcotvld 
have  treated  the  special  traverse  as 
immaterial,  and  pleaded  oyer  to  tlie 
inducement.    Pear^m  v.  Eogers. 
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4.  Debt  for  61,  for  goods  Bold  and 
delivered.  Flea,  as  to  all  but  1/. 
135.  nunquam  indebitatus  and  as  to 
1/.  iSs,  parcel^  &c.  the  Westmin- 
ster Court  of  Requests'  Act,  with 
an  averment  *Uhat  the  defendant 
was  not  indebted  to  the  plaintiff  to 
a  greater  amount  than  the  said  sum 
of  1/.  13«."  The  defendant  de- 
murred specially  to  the  latter  plea 
on  the  gprounds,  first,  that  it  was 
an  answer  to  the  whole  action  and 
was  only  pleaded  to  part ;  second, 
that  the  plaintiff  could  not  safely 
take  issue  upon  it : — Held,  that  as  a 
traverse  of  the  defendant  not  being 
indebted  in  more  than  1/.  13^., 
would  have  raised  an  immaterial 
issue,  the  plea  was  bad. 

SembUf  that  the  plea  was  not  bad 
on  the  former  ground,  as  it  must  be 
taken  in  connection  with  the  pre- 
vious plea  of  nunquam  indebitatus 
to  the  residue,  and  that  the  two 
pleas  formed  but  one  answer  to  the 
declaration.  Burroughs  v.  Hodgson 

S2S 

5»  To  a  count  in  covenant  on  an  an- 
nuity deed,  with  a  breach  for  non- 
payment of  the  annuitvon  15th  of 
June^  1834,  the  defendant  pleaded 
a  judgment  recovered  against  him 
by  plaintiff  in  an  action  of  debt, 
for  the  sum  of  2000/.,  of  Easter 
term,  IBS2;  concluding  with  an 
averment,  that  the  causes  of  action 
in  the  two  suits  were  identical : — 
Held,  a  bad  plea,  on  general  de- 
murrer.   Few  V.  Backhouse,        34 

6.  To  trespass  for  breaking  and  en- 
tering the  plaintiffs  house,  and  tak- 
ing her  goods,  on  the  2d  March, 
1837,  the  defendants  pleaded — As 
to  the  breaking  and  entering,  &c, 
and  taking  the  said  goods,  that  one 
S,  was  tenant  of  a  certain  house  to 
the  defendant,  under  a  demise  at  a 
certain  rent,  payable,  &c. ;  that  on 
the  25th  Dec.  1836,  rent  was  in 
arrear,  and  from  thence  until  the 
time  when,  &c. ;  that  the  said 
goods,  on  the  25th  Feb.  1837|  they 


then  being  the  property  and  in  the 
possession  of  5.  were  fraudulently 
removed  by  him  from  the  said  de- 
mised house,  and  were  then,  with 
the  privity  and  consent  of  the 
plaintiff,  placed  by  S.  in  the  house 
of  the  plaintiff.  The  plea  then 
justified  the  entry  and  seizure  un- 
der the  11  Geo,  2,  c.  19,  s.  1  ;  and 
concluded  with  a  verification:— 
Held,  on  special  demurrer,  1,  that 
the  plea  should  have  been  confined 
to  a  justification  of  entering  the 
plaintiff's  house,  and  that  her  pro- 
perty in  the  goods  should  have 
been  denied  in  a  separate  plea:  2, 
That  if  the  plea  were  to  be  taken 
to  deny  that  the  goods  were  the 
plaintiff's,  the  dental  was  argumen- 
tative ;  or,  if  it  were  to  be  taken 
to  admit  them  to  be  the  plaintiff's, 
that  the  case  was  not  then  brought 
within  11  Geo,  2,  c.  19 ;  so  that  in 
either  view  the  plea  was  bad :  3, 
That  the  plaintiff's  possession  of 
the  goods  was  not  admitted  either 
in  the  introductory  words  of  this 
plea,  or  in  the  averment  that  they 
then  being  the  property  and  in  the 
possession  of  ^.,  were  placed  in 
plaintiff's  house  with  the  privity 
and  consent  of  the  plaintiff.  Flet- 
cher V.  MariUkr,  354 
7.  Debt  for  180/.  the  amount  of  two 
years'  rent.  Flea,  as  to  135/. 
parcel  &c.  of  payment  of  IS5L  to 
a  superior  landlord  to  avoid  a  dis- 
tress. The  replication  admitted 
the  payment,  but  stated  that  it  had 
been  deducted  at  the  time  from  the 
rent  due  to  the  plaintiff,  and  that 
135/.  was  due  to  the  plaintiff,  over 
and  above  the  sum,  &:c.  deducted. 
Rejoinder,  that  the  said  sum  was 
not  deducted  absque  hoc  that  135/. 
was  still  due  to  the  plaintiff.  The 
plaintiff,  in  his  particulars  of  de- 
mand, gave  credit  for  payment  of 
the  first  year's  rent,  minus  16/.  6^. 
2/i.,  and  proved  that  106/.  \Qs.2d, 
was  due  to  him,  after  allowing  for 
all  payments: — Held  (before  the 
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Rule  of  Trinity  term,  1838),  tliat 
the  particulars  were  not  to  be  taken 
as  embodied  in  the  declaration ; 
that  the  plea  of  payment  of  135/. 
did  not  apply  to  the  mere  balance 
of  106/.,  remaining  afler  deduction 
of  the  sum  for  which  credit  was 
given  in  the  particulars,  and  that 
the  plaintiff  was  entitled  to  a  ver- 
dict for  such  balance,  Ferguson  v. 
Mahon.  194 

8.  Assumpsit.  Declaration  for  883/. 
165.,  stating  that,  although  664/. 
3s.  6d.f  parcel  &c.,  had  been  paid, 
the  remainder  had  not.  Plea, 
payment  of  all  sums  of  money  in 
the  declaration  mentioned.  The  re- 
plication new  assigned,  that  the  ac- 
tion was  brought  not  for  1 75/.  1 7s,, 
parcel  of  the  monies  in  the  decla- 
ration mentioned,  but  for  another 
like  sum,  and  denied  payment  of 
the  residue.  Pleas:  1,  general 
plea  of  payment;  and  2,  denial 
that  the  cause  of  action  new  as- 
signed was  other  and  different,  and 
issue  thereon. — Held,  that  the  plea 
to  the  declaration  was  not  to  be 
taken  as  pleaded  to  the  balance 
only,  and  that  the  replication  did 
not  admit  payment  of  175/.  I7s, 
as  part  of  the  balance,  so  as  to  en- 
title the  defendant  to  a  verdict  on 
proof  of  payment  of  such  a  sum  as, 
together  with  the  175/.  17 s.  admit- 
ted in  the  replication,  was  equal  to 
such  balance.  /Alston  v.  Mil/s.   197 

9.  To  trover  for  two  reclaimed  deer, 
the  defendant  pleaded,  1,  except 
as  to  one,  actionem  non,  because 
he  is  not  guilty;  and,  2,  as  to  that 
one,  that  he  took  it  damage  fea- 
sant in  his  own  close,  as  a  distress, 
which  was  the  conversion  com- 
plained of: — Held,  on  special  de- 
murrer to  the  latter  plea,  that  it 
need  not  have  commenced  with 
actionem  non: — Held  also  (Lt///e- 
dale  J.  dubitante)  that  the  plea 
confessed  and  avoided  a  conver- 
sion ;  that  it  was  not  necessary  for 
the  defendant  to  add,  that  he  had 
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impounded  the  deer,  or  in  what 
manner  he  had  disposed  of  it,  and 
that  if  there  was  any  irregularity 
in  disposing  of  the  distress  it  should 
have  been  new  assigned.  Weeding 
V.  Aldritch.  657 

III.  Issue. 

10.  In  trover  by  the  assignees  of  a 
bankrupt  a  plea  denying  that  they 
are  such  assignees  puts  in  issue  the 
petitioning  creditor's  debt  and  the 
act  of  bankruptcy.  Buckton  v. 
Frost.  102 

11.  Where  the  defendants  in  trespass 
for  entering  plaintifTa  house  and 
taking  his  goods  justified  under  a 
writ  of  fieri  facias  and  warrant 
thereon,  the  replication,  admitting 
the  writ  and  warrant,  and  conclud- 
ing with  de  injurid  absque  residuo 
causae,  was  held  not  to  admit  the 
seizure  under  them.  Camaby  v. 
Welby.  98 

12.  In  an  action  on  an  express  con- 
tract, which,  on  production  at  the 
trial,  contains  an  interlineation  in  a 
material  part,  if  the  plaintiff*  prove 
that  the  instrument  was  originally 
executed  without  the  interlineation, 
as  in  the  form  declared  upon,  the 
defendant  cannot,  on  non  assump- 
sit, contend  that  the  alteration  has 
made  the  original  instrument  void. 
Hemming  v.  Trenery.  661 

IV.  Demurrer. 

What  it  admits.    See  Defamation,  1. 

13.  Although  the  rule  of  Court,  9 
Geo.  4,  directs  the  pleadings  de- 
murred only  to  be  set  out  in  the 
demurrer  books,  the  Court  in  argu- 
ment may  look  to  the  whole  record. 
Burroughs  v.  Hodson,  328 

POOR. 

See  Appeal,  2 — Evidxnce,  2 — Ses- 
sions, 2. 

I,  RateahUity  of  Property  to  the  Relief 

of  the  Poor, 
1.  A  local  act  of  parliament  recited 
that  it  would  be  of  great  utility  to 
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the  public  to  build  a  bridge,  and 
empowered  a  Company  to  raise  a 
capital  sum  amongst  themselves  by 
shares,  and  to  borrow  a  further 
sum,  by  mortgage  or  annuity,  for 
the  building  thereof,  and  authorized 
tolls  to  be  taken,  and  enacted  that 
the  tolls  should  be  applied  first  in 
discharging  the  expenses  of  the  act 
and  paying  the  mortgagees  their 
interest,  and  that  the  surplus  should 
be  divided  among  the  proprietors, 
not  exceeding  7^  percent,  on  their 
shares.  The  excess  arising  from 
the  tolls  beyond  the  dividend  was 
to  be  appliea  in  paying  off  the  capi- 
tal advanced  by  the  proprietors ; 
aiVerwards  to  pay  off  the  mortgage 
debt,  afterwards  to  form  a  fund  for 
the  repairs  of  the  bridge,  and  then 
the  tolls  to  cease  altogether. 

The  Company  raised  the  sums 
authorized  under  the  act,  and  also 
incurred  a  further  debt  in  com- 
pleting the  bridge.  The  tolls, 
which  amounted  to  1500/.  a  year, 
were  applied  in  discharging  this  fur- 
ther debt  and  the  interest  of  the 
money  raised.  This  debt  had  not 
been  wholly  discharged,  and  no  di- 
vidend to  the  proprietors  had  ever 
been  made : — ^lield,  that  the  Com- 
pany had  a  beneficial  interest  in 
the  tolls  till  their  capital  was  paid 
off,  and  that  they  were  therefore 
rateable  to  the  poor's  rate  as  occu- 
piers of  the  bridge.  The  Queen  v. 
The  Blackfiiars  Bridge  Company, 

603 

2.  Corporation  property  of  a  bo- 
rough within  the  Municipal  Cor- 
poration Act,  5  &  6  Will.  4,  c.  76, 
the  rents  and  profits  of  which  are 
received  by  the  treasurer  of  the 
borough  under  sect.  92  of  that  act, 
is  not  rateable  to  the  poor.  The 
Queen  v.  Liverpool.  334 

3.  Saleable  underwood  under  the  43 
EUz.  c.  2,  means  such  shoots  from 
old  stools  as  are  capable  of  repro- 
duction, and  of  being  treated  by 
the  wood-owner  so  as  to  yield  a 


succession  of  profits,  and  the  cir- 
cumstances to  determine  this  ques- 
tion are  matters  of  fact  for  the  ses- 
sions. 

Therefore,  where  a  plantation  of 
oaks  was  cut  down  last  in  1786, 
and  shoots  grew  up  from  their 
stools,  which  were  occasionally 
weeded,  and  at  the  end  of  fifly 
years  the  wood-owner  cut  some 
every  year,  which  he  sold  for  col- 
liery purposes  and  fire- wood,  and 
the  sessions  decided  that  they  were 
not  saleable  underwood ;  the  Court 
held  that  they  would  not  disturb 
their  decision,  although  semble,  per 
Coleridge  J.,  that  the  decision  was 
wrong  upon  the  facts.  The  Queen 
v.  The  Inhabitant*  of  Narberth^ 
North.  590 

4.  Where  freemen  and  the  widows 
of  deceased  freemen  of  a  munici- 
pal cor))oration  enjoyed  tlie  right 
of  depasturing  an  uninclosed  moor, 
of  digging  turves,  clay,  sand  and 
marl,  of  cutting  whins  and  furzes, 
of  getting    limestones  and  slates 
from  the  quarries,  and  sowing  grass 
seeds  on  the  moor,  according  to 
regulations  framed  by  the  corpo- 
ration, and  the  corporation  had  in- 
closed a  part  of  the  common  100 
years  back,  which  they  still  retained 
in  severalty  ;  but  it  appeared  that 
the  rights  of  the  freemen  origi- 
nated in  grants  of  right  of  common 
and  turbary,  and  that  there  was  no 
evidence  to  shew  that  any  larger 
right  had  ever  been  granted  to  them, 
and  that  a  rent  of  2*.  per  annum, 
which  had  been   reserved  on  the 
grant  of  the  right  of  turbary,  was 
still  paid  to  the  lord  of  the  manor  : 
— Held,  that  the  freemen  only  pos- 
sessed a  right  of  common,  though 
with  large  and  unusual  enjoyments, 
and  that  therefore  it  was  an  incor- 
poreal tenement  not  rateable  to  the 
poor.     The  Queen  v.  Alnwick,    343 

II.   Appeal  against  Poor  Rate. 
5.  The   Parochial   Assessment   Act 
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{H  8c7  Will.  4,  c.  96,  s.  6,)  enacts 
that  the  decision  of  the  special  petty 
sessions  shall  be  binding,  unless 
notice  of  appeal  be  given  within 
14  days  after  the  decision,  and  a 
recognizance  be  entered  into  tmthin 
five  days  of  such  notice  before  some 
justice  of  ihe  peace.  Where  re- 
cognizances were  duly  entered  into 
within  the  five  days,  and  a  minute 
of  the  recognizances  was  entered 
in  the  minute  book  by  the  clerk  of 
the  peace,  but  the  recognizance  it- 
self was  not  then  drawn  up  and 
signed  by  a  justice  of  the  peace ; 
the  Court  held  that  the  words  of 
the  statute  were  satisHed,  and  there- 
fore on  appeal  to  the  quarter  ses- 
sions, where  the  recognizances  were 
produced  without  the  signature  of 
any  justice,  and  it  appeared  that 
by  inadvertence  the  record  had 
been  sent  by  the  clerk  of  the  petty 
sessions  to  the  clerk  of  the  quarter 
sessions  without  such  signature,  and 
the  sessions  quashed  the  appeal  on 
the  ground  of  the  reco^iizance 
being  invalid,  this  Court  issued  a 
mandamus  to  the  quarter  sessions 
to  enter  continuances,  and  hear  the 
appeal.     The  Queen  v.  St,  Aiban*s, 

148 

III.  Settlement. 

By  Renting  a  Tenement, 

6.  Under  6  Geo,  4,  c.  57,  no  settle- 
ment is  gained  by  the  hiring  and 
occupation  of  a  tenement  as  joint- 
tenant,  although  the  half  of  the  rent 
paid  by  the  pauper  amount  to  10/. 
The  Queen  v.  Cavenwall.  426 

7.  In  1813  the  pauper's  children  were 
engaged  to  work  at  a  mill  for  three 
years.  T.,  the  owner  of  the  mill, 
rented  three  cottages  in  the  parish 
of  B.,  distant  one-eighth  of  a  mile 
from  the  mill,  for  the  convenience 
of  the  families  employed  there. 
The  pauper  occupied  one  of  the 
cottages,  and  agreed  to  pay  Zs, 
a  week  for  the  cottage,  which  was 
to  be  deducted  out  of  the  children's 


wages.  The  children  worked  for 
the  three  years,  and  some  of  them 
for  a  longer  period.  The  pauper 
occupied  the  cottage  till  1829,  when 
he  quitted,  on  being  required  to  do 
so,  without  any  regular  notice  to 
quit.  The  pauper  was  never  in 
the  service  of  the  mill-owner.  On 
these  facts  the  sessions  decided 
that  the  pauper  had  gained  a  settle- 
ment in  B.  by  occupying  a  tene- 
ment under  the  13  &  14  Car,  2, 
c.  12,  subject  to  a  case. — Held, 
that  it  was  a  question  of  fact  for 
the  sessions,  whether  the  occupa- 
tion of  the  cottage  was  ancillary  to 
the  services  of  the  children,  and 
that  on  the  facts  stated  the  pauper 
had  gained  a  settlement.  The  Queen 
v.  The  Inhabitants  of  Bishopton,  598 

By  Apprenticeship. 

8.  A  pauper  having  been  bound  by  in- 
denture to  a  carpenter,  met  with  an 
accident  and  became  unable  to  work. 
He  was  in  consequence  taken  home 
to  his  father's  parish,  by  his  master, 
for  the  benefit  of  a  surgeon's  at- 
tendance, whom  the  master  pro- 
mised to  pay,  but  did  not,  and  the 
pauper  slept  at  his  father's  for 
more  than  40  days,  at  the  end  of 
which  time  the  indenture  was  can- 
celled. During  this  period  the 
master  called  upon  the  pauper,  and 
asked  him  to  carry  out  and  sell 
lottery  tickets,  on  which  he  was  to 
receive  U.  a  ticket,  the  prizes  being 
articles  manufactured  by  the  roas- 
ter in  his  trade : — Held,  that  such 
service  was  connected  with  the 
apprenticeship,  and  that  therefore 
a  settlement  was  gained  by  the  40 
days'  residence  in  the  father's  pa- 
rish, though  the  selling  the  lottery 
tickets  might  be  an  illegal  employ- 
ment.    The  Queen  v.  Somerby,  180 

By  Payment  of  Rates, 

9.  On  the  5th  October,  1835,  pau- 
per took  a  house  at  16/.  a  year, 
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payable  quarterly,  and  the  tenancy 
was  determinable  by  a  quarter's 
notice,  given  at  any  period.  At  the 
end  of  the  first  quarter,  10«.  a 
quarter  was  taken  off  the  rent.  He 
resided  in  the  house  until  the  26th 
September  1836,  when  he  removed 
to  another  parish.  He  left  some 
trifling  property  behind  him  in  the 
house,  and  kept  the  key  of  it  until 
the  5th  October,  1836,  when  he 
completed  payment  of  the  year's 
rent.  He  was  rated  to  all  the  rates 
made  during  his  tenancy,  and  paid 
them  all  except  the  last  rate,  made 
on  the  24th  September,  confirmed 
and  allowed  on  the  Ist  October, 
and  published  on  the  9th  : — Held, 
that  there  was  a  hiring  and  occu- 
pation for  a  year  under  6  Geo.  4, 
c.  57 f  and  that  he  gained  a  settle- 
ment by  payment  of  rates  ;  the  4 
&  5  WUL  4,  c.  76,  s.  QQ,  which 
enacts  that  afler  the  passing  of  the 
act  no  settlement  shall  be  gained 
by  occupying  a  tenement  unless  the 
occupier  shall  have  paid  rates  in 
respect  of  such  tenement  for  one 
year,  not  applying  to  settlements 
by  payment  of  rates.  The  Queen  v. 
St.  Mary  Kalendar.  497 

Derivative  Settlement. 

10.  An  order  of  sessions  in  1824, 
quashing  an  order  for  the  removal 
of  the  pauper's  mother,  a  widow,  is 
material  evidence,  on  a  subsequent 
contest  between  the  same  parishes 
as  to  the  settlement  of  the  pauper, 
to  shew  that  he  was  not  settled  in 
the  appellant  parish  at  the  time  of 
the  quashing  of  such  order,  al- 
though he  was  not  named  therein, 
and  was  then  26  years  old,  it  ap- 
pearing that  in  1817  he  had  gained 
no  settlement  of  his  own,  and  that 
he  was  then  unemancipated. 

Where  it  appeared  that  the  pau- 
per was  unemancipated  in  1817, 
the  onus  was  cast  on  the  parish 
contending  that  he  was  emanci- 
pated in  1824,  to  prove  it,  although 


at  such  last-mentioned  year  he 
was  26  years  old,  and  in  an  order 
then  made  for  the  removal  of  the 
mother,  was  not  included  at  part 
of  her  family. 

For  the  purpose  of  proving  that 
an  order  of  removal  had  been 
quashed,  the  appellants  put  in  evi- 
dence the  original  sessions  book, 
being  a  paper  book,  containing  the 
orders  of  the  court,  made  up  and 
recorded,  after  each  sessions,  by 
the  clerk  of  the  peace,  from  mi- 
nutes taken  by  him  in  Court ;  which 
book  he  stated  to  be  the  record  of 
their  proceedings.  It  was  headed 
at  each  sessions  with  the  usual  cap- 
tion of  the  justices,  and  at  the  ter- 
mination of  the  proceedings  was 
"  By  the  Court,  {A.  JB.),  Clerk  of 
the  reace.*'  No  other  record  was 
kept  of  the  proceedings  at  sessions : 
— Held,  that  this  book  was  pro- 
perly received  at  the  sessions  as 
evidence  of  the  order  in  question, 
which  was  contained  in  it.  The 
Queen  v.  Yeaveley.  60 

IV.  Affiliation  Orders. 

1  ] .  The  notice  of  application  for  an 
order  of  maintenance  upon  the  pu- 
tative father  of  a  bastard  child,  un- 
der 4  &  5  fViU.  4,  c.  76,  ss.  72,  73, 
must  be  signed  by  a  maiority  of 
the  parish  officers,  including  the 
churchwardens.  The  Queen  v.  Cam- 
bridgeshire. 249 

12.  Notice  of  an  application  for  a 
bastardy  order  may  be  signed  by 
the  churchwardens  and  overseers 
of  a  parish,  although  it  forms  part 
of  a  union,  and  returns  a  member 
to  the  board  of  guardians,  under  4 
&  5  Will.  4,  c.  76.  The  Queen  v. 
James.  422 

13.  An  order  of  filiation,  made  upon 
the  oath  of  the  mother,  and  upon 
evidence  in  corroboration  thereof, 
without  stating  it  to  be  of  some 
material  particular,  is  bad.  The 
Queen  y.  Read,  413 

14.  In  an  order  of  affiliation  under 
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4  &  5  WUi.  4,  c.  76,  s.  72,  it  is  not 
necessary  that  the  order  should 
contain  an  express  adjudication  that 
A.  B.  is  the  father  of  the  child  $  an 
order  following  the  words  of  the 
section,  and  stating  that  the  justices 
**  being  satisfied'*  that  A.  B.  is  the 
father,  is  sufficient. 

It  is  sufficient  also  that  the  order 
states  generally  that  the  child  is 
chargeable  to  the  parish  making 
the  application,  by  reason  of  the 
mother's  inability. 

Where  a  child  becomes  charge- 
able on  the  Gth  March,  and  the  k>1- 
lowing  Easter  sessions  made  an 
order  that  an  application  for  affili- 
ating the  child  should  be  deferred 
to  the  Midsummer  sessions,  on  ac- 
count of  the  putative  father  keep- 
ing out  of  the  way : — Held,  that 
the  order  of  affiliation  made  at  the 
latter  sessions  was  not  too  late. 
The  Queen  v.  Lewh.  112 

\5,  Where  a  justice  is  called  upon  to 
enforce  an  order  of  filiation  under 
49  Geo,  3,  c.  68,  s.  3,  on  proof  of 
the  weekly  sum  ordered  to  be  paid 
being  due  to  the  parish,  and  of  the 
reputed  father's  refusal  to  pay,  he 
has  no  jurisdiction  to  inquire  how 
the  weekly  sum  is  expended :  and 
therefore  where  a  justice  refused  to 
commit  such  father  to  the  house  of 
correction,  on  the  ground  that  the 
weekly  sum  expended  by  the  parish 
officers  was  not  wholly  employed 
in  the  support  of  the  bastard  child, 
the  Court  of  Queen's  Bench  issued 
a  mandamus  to  the  justice  to  com- 
pel him  to  make  the  committal. 
The  Queen  v.  Codd.  456 

V,  Removeabilitif  of  Paupers. 

16.  By  an  order  of  removal,  dated 
4th  September,  the  wife  of  a  pri- 
soner confined  in  Bristol  gaol  for 
debt,  for  100  days,  expiring  on  No- 
vember 21st,  was  removed  from 
the  parish  where  she  had  resided 
with  her  husband,  and  in  which  the 
gaol  was  situated,  to  her  husband's 


settlement  parish.  During  the  im- 
prisonment she  had  liberty  to  visit 
her  husband  : — Held,  that  the  or- 
der of  removal  was  bad,  as  a  se- 
paration of  man  and  wife.  The 
Queen  v.  Siogumber,  409 

17.  Legitimate  children  above  seven 
years  of  age,  but  under  sixteen,  of 
a  woman  who  has  married  again,  if 
chargeable  to  the  parish  where 
they  reside  with  their  mother  and 
step-father,  may  be  removed  to 
their  late  father's  settlement  parish, 
notwithstanding  the  4  &  5  IVtiL  4e^ 
c,  7Qi  s.  SI.   The  Queen  v.  Stafford. 

414 

VI,  Order  of  Remwal. 
Service  of. 

18.  A  parish  having  an  order  for  the 
removal  of  a  pauper,  must  send  to 
the  other  parish  under  s.  79  of  4  & 
5  JVill.  4,  c.  76,  the  whole  of  the 
examinations  taken  before  the  jus- 
tices, and  not  that  part  only  of  them 
on  which  the  order  was  founded. 
The  Queen  v.  OutweU.  610 


POSSESSION. 

W^hen  plaintiff's  possession  is  suffi- 
ciently admitted  in  trespass. 

See  Pleading,  6. 

POSSESSION  (WRIT  OF). 
See  Costs. 

POWER. 

See  Devise,  1. 

Lands  were  limited  to  such  uses,  &c« 
as  L,  should  appoint  by  her  last 
will  in  writing,  to  be  by  her  signedi 
sealed,  and  published  in  the  pre- 
sence of  and  attested  by  three  or 
more  credible  witnesses.  L.  signed 
and  sealed  an  instrument  contain- 
ing an  appointment  commencing 
thus: — **  1,  L.  do  publish  i^nd  de- 
clare this  to  be  my  last  will  and 
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testament.  In  witness  whereof  I 
have  to  this  my  last  will  and  testa- 
ment set  my  hand  and  seal  the 
12th  day,  &c."  The  attestation 
was  as  follows : — **  Witness  C.  B., 
E.  B.,  A.  B:'  :— Held,  a  bad  exe- 
cution of  the  power  by  Faughan  J., 
ParkeH.f  Alderson  B.,  and  Coltman 
J. ;  dissentient.  Tindal  C.  J.,  Bo- 
tanquet  J.,  and  Gurnty  B.  Doc  v. 
Burdctt.  670 


PRACTICE. 

See  Affidavits — Attorney — Ca- 
pias CUM  Pkoclamatione  — 
Pleading,  14 — Special  Case. 

1.  Where  two  issues  were  joined,  one 
of  law  and  another  of  fact,  on  pleas 
to  the  same  count,  and  the  issue 
contained  an  entry  o^  venire  ad  tri^ 
andum  only,  and  not  of  quam  inqui^ 
rendum  also^  the  Court  set  the  issue 
and  notice  of  trial  aside,  with  costs 
for  irregularity.  Codrington  v. 
Lfot/d.  157 

2.  1'he  defendant,  after  pleading  his 
bankruptcy  and  certificate  puis  dar- 
rein continuance,  cannot  force  the 
plaintiff  to  reply,  and  the  latter 
may  discontinue  the  action,  witli- 
out  payment  of  costs.  WoUen  v. 
Smith.  374 


PRINCIPAL  AND  AGENT. 

Liability  for  negligence.  See  Ship- 
ping, 2. 

The  plaintiff  in  Calcutta  wrote  to  his 
agent  in  England  to  transmit  to  him 
n  sum  of  money  through  the  de- 
fendants' house,  to  be  placed  to  his 
credit  there.  His  agent  shewed 
his  instructions  to  the  defendants, 
who  placed  the  sum  in  their  books 
to  the  credit  of  their  correspond- 
ents in  Calcutta,  and  sent  them  a 
letter  of  advice  to  account  lor  it  to 
the  plaintiff.  Before  this  letter 
reached  Calcutta  their  correspond* 


ents  failed,  but  the  defendants 
had,  between  the  date  of  the  let- 
ter and  the  failure,  accepted  bills, 
drawn  by  their  correspondents  be- 
fore the  receipt  of  such  letter,  to 
an  amount  exceeding  the  money 
paid  in  by  the  plaintiff: — Held, 
that  the  money  could  not  be  reco- 
vered from  the  defendants,  for  that 
they  had  done  all  that  they  were 
instructed  to  do,  and  the  situation 
in  which  they  stood  towards  their 
correspondents  had  been  thereby 
altered.     McCarthy  v.  Colvin.  429 


PRISONER. 

Wife  of,  when  not  removeable  to  the 
place  of  his  settlement. 
See  Poor,  IC. 

PROCESS  OF  COURT. 

Abuse  of,  when  actionable.    See  Ma- 
licious Arrest. 


PROFERT. 
See  Bankrupt,  1. 

PROPERTY. 

In  goods  sold.      Sec  Vendor  and 
Purchaser,  1. 


PROSECUTOR. 

A  prosecutor  is  not  bound  by  5  Geo,  v?, 
c.  19,  s.  2,  to  enter  into  recog- 
nizances, in  order  to  get  a  certio- 
rari to  remove  an  order  of  sessions 
for  quashing  a  conviction.  Ex  parte 
Spencer,  358 

PUBLICATION. 
See  Power. 

PUTATIVE  FATHER^ 
See  PooRk 
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QUEEN'S  BENCH. 

Jurisdiction  as  to  Church  Rates. 
See  Church  Rate. 

QUEEN  ANN'S  BOUNTY. 

See  Curate. 

RAILWAY  COMPANY. 

See  Certiorari,  2,  3. 

RECEIPT. 

See  Evidence,  5. 

RATE. 

Borough   Rate.      Sec  Appeal,  1 — 

Sessions,  1, 
Cliurch  Rate     See  Church    Rate. 
County   Rate.      See    Appeal,  1  — 

County  Rate. 
Poor  Rate.     See  Poor. 
Highway  Rate.     See  Road. 

RECOGNIZANCES. 

See  Certiorari,  1. 

Under  Parochial  Assessment  Act. 
See  Poor,  5, 

RECORD. 

What  is,  and  evidence  of.  See 
Poor,  10. 

REGUL/E  GENERALES. 

As  to  the  admission  of  attornies  to 
practise  in  different  Courts  1 

For  the  forms  of  writs  under  1  &  ^ 
Vict.  c.  110.  313 

REQUESTS,  COURT  OF. 
See  Pleading^  4» 

RELEASE. 

Parol  agreement  to  avoid  release» 
See  Parol  Agreement. 


REMOVAL. 
Of  poor.     See  Poor. 


RESTITUTION. 

A  judge  at  the  assizes  may  in  his  dis- 
cretion refuse  to  award  restitution, 
after  an  indictment  for  a  forcible 
entry  and  detainer  has  been  found 
by  the  grand  jury;  and  this  Court 
has  no  jurisdiction  to  review  his 
decision.     Reg,  v.  Harland.       93 


RETURN. 

To  habeas  corpus.      See  Habeas 

Corpus. 
When  action  lies  against  slieriff*  for 

false  return.     See  Sheriff. 


ROAD. 

Where  a  parish  was  divided  into  eight 
tithincs,  each  of  which,  before  the 
new  Highway  Act  (5  &  G  Will,  4, 
c.  50),  maintained  its  own  high- 
ways separately,  and  after  the 
passing  of  that  act  each  of  the 
ti things  elected  one  or  more  per- 
sons as  surveyors^  who  formed  a 
board,  and  rated  the  tithings  sepa- 
rately as  before  the  act: — Held, 
that  the  parish  at  large  had  no 
power  to  form  a  board  under  sect. 
18,  and  that  the  rate  made  by  them 
was  accordingly  bad.  The  Queen 
V.  Buih.  586 


RULE. 

Direction  of,  and  second  application 
for.     Sec  CertioraeIi  2. 

New  rules  for  the  admission  of  at- 
tornies in  different  Courts.  1 

For  forms  of  writs  Under  \&1t  VkL 
c.llO.  SIS 

SALE. 
See  Vendor  aivd  Purchaser* 


SAVINGS  BANK. 

See  Akbitratiok,  1. 

SCIRE  FACIAS. 
See  Costs. 

SEAL. 

Of   InMlvent   Court    proves    itaelf. 

Doe  d.  Duncan  v.  Edvard*.      408 

SEQUESTRATION. 
Production  of  the  judgment  roll  and 
of  the  nriu  of  execution  issued 
thereupon,  one  of  which  is  a  writ 
of  aequeslrari  facias  to  the  bishop, 
u  good  evidence  that  a  benefice 
liaa  been  lequefltcred,  although  the 
judgment  roil  does  not  contain  an 
award  of  the  latter  writ. 

A  sequestration  is  a  cliarge  upon 
the  benefice  of  a  clergyman  within 
the  18  Gto.  2,  c.  20,  and  it  is  im- 
material in  this  respect  in  what 
mannei  the  sequestrator  hai  dis- 
posed of  the  rents  and  profits. 

Although  the  incumbent  ofa  bene- 
fice is  bound  to  reside  and  perform 
the  duties  in  his  benefice,  iiotwith- 
■tanding  his  living  is  sequestered, 
if  the  bishop  under  the  sequestra- 
tion uiign  him  the  vicarage  house 
and  a  stipend  fur  his  services,  he 
receives  the  stipend  not  in  his  right 
as  vicar,  but  under  the  bishop's 
licence,  and  tlicrefore  he  cannot 
calculate  the  stipend  as  a  freehold 
qualification  tuider  1 8  Geo.  2,  c.  20, 

A  sequestration  is  a  charge  upon 
all  the  rents  and  profits,  including 
the  glebe  lands,  of  the  benefice, 
except  the  parsonage -house,  in 
which  the  incumbent  is  bound  to 
reside.  Pads,  qui  tarn  SfC,  v.  Tarp- 
ley,  cltrk.  478 

SERVANT. 
Diamissal  of,  without  notice.     See 

MllTBK  AMD  SekVAMT. 


SESSIONS. 

See  Appeal,  1,  2. 

Record  of  sessions.   Sec  Poob,  S,  10. 

1,  On  an  appeal  against  a  borough 

rate,  at  the  Epiphany  sessions,  the 

town  clerk,  who  appeared  for  the 

respondents    (the    town    council), 


have  been  to  a 
but  the  Court  of  Quarter  Sessions, 
on  inspecting  the  rate,  decided  that 
the  appeal  was  properly  lodeed. 
The  appeal  was  tnen  adjourned  to 
the  following  Easter  sessions,  and 
from  thence,  at  the  request  of  the 
respondents,  to  the  Midsummer 
and  Michaelmas  sessions  succes- 
sively. Previous  to  the  Michael- 
mas sessions,  the  town  council 
abandoned  the  rate  as  a  anility. 
At  the  Michaelmas  sessions  the 
appellants  proved  their  notice  of 
appeal  and  their  notice  to  produce 
the  rate,  but  no  one  appeared  for 
the  respondents,  although  the  town 
clerk  was  present  in  Court.  The 
appellants  then  moved  for  their 
^peal  to  be  confirmed,  with  costs. 
The  Court  of  Quarter  Sessions  de- 
cided that  as  there  was  no  proof 
given  of  a  rate,  or,  at  all  events, 
of  a  legal  rate,  it  had  no  jurisdic- 
tion :— Held,  that  the  rate  was  auf- 
ficiently  before  the  Court  to  give 
it  jurisdiction.  Tie  Queen  T.  Siam- 
J'ord.  72 

2.  On  an  appeal  against  an  order  of 
removal  to  the  parish  or  township 
of  C,  the  respondents  took  an  ob- 
jection to  the  notice  of  the  grounds 
of  appeal,  which  the  Court  held 
was  valid ;  but  on  looking  at  the 
order  of  removal,  one  of  the  jus- 
tices stated  that  C.  was  wrongly 
described,  as  there  was  no  town- 
ship of  C,  maintaining  its  own 
poor,  but  that  C.  was  divided  into 
lliiee  townships,  each  maintaining 
its  own  poor  separately:  the  ses- 
sions held  thereupon  that  the  order 
was  a  auUity,  although  the  respond- 
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ents  contended  that  the  sessions 
had  no  jurisdiction,  and  that  the 
original  order  should  be  confirmed : 
— Held,  that  although  the  sessions 
had  decided  the  notice  of  appeal  to 
be  bad,  their  jurisdiction  was  not 
at  an  end,  and  that  their  order  be- 
ing good  upon  the  face  of  it  could 
not  be  quashed  on  certiorari. 

Affidavits  may  be  used  to  shew 
that  an  order  of  sessions,  valid  on 
the  face  of  it,  was  made  without 
jurisdiction.    The  Queen  v.  Cheshire, 

88 

SET-OFF. 

See  Arbitration,  5. 

Set-off  of  costs.     See  Costs. 

A  declaration  that,  in  consideration 
that  R.,  before  his  bankruptcy, 
would  sell  certain  goods  to  defend- 
ant, defendant  agreed  to  pay  for 
the  same  prompt  two  months,  or 
by  an  acceptance,  containing  an 
averment  of  delivery  of  the  goods, 
and  of  the  defendant's  refusal  to 
pay  by  an  acceptance  or  otherwise, 
whereby  R,,  before  he  became  a 
bankrupt,  was  deprived  of  the  use 
and  benefit  of  an  acceptance,  and 
of  all  the  benefit  which  would  have 
resulted  from  discounting  the  said 
acceptance,  and  was  put  to  great 
loss  and  inconvenience,  and  his 
estate,  applicable  to  the  discharge 
of  his  just  debts,  was  by  reason  of 
the  non-payment  for  the  said  goods 
much  diminished  in  value — does 
not  sound  in  unliquidated  damages 
so  as  to  deprive  the  defendant  of 
his  right  of  set-off  under  the  Bank- 
rupt Act,  G  Geo,  4,  c.  16,  s.  50. 

QucerCf  Can  injury  arising  to  a 
creditor  from  non-payment  of  a 
debt  form  the  subject  of  special 
damage  ?  SemhU,  per  Coleridge  J. 
that  it  can.     Groom  y.  Wat,      19 


SETTLEMENT  (OF  POOR). 
See  PooB. 


SHERIFF. 

Case  against  a  sheriff.  The  first 
count  of  the  declaration  stated  that 
the  plaintiff,  at  the  county  court  of 
the  defendant,  as  sheriff,  recovered 
judgment  against  B, ;  that  the 
plaintiff  thereupon  sued  out  a  fieri 
facias  of  the  defendant,  directed  by 
defendant  to  his  bailiffs,  command- 
ing them  to  levy  &c. ;  that  though 
there  were  divers  goods  &c.,  yet 
that  the  defendant  intending  &c., 
did  not  nor  would  levy,  and  that 
the  defendant's  bailiff^  by  the  di- 
rection of  the  defendant,  falsely 
returned  &c. : — Held,  to  disclose 
no  cause  of  action  against  sheriff. 

To  a  second  count,  for  a  false  re- 
turn to  a  fieri  facias,  on  a  judgment 
of  the  King's  Bench  against  B.,  the 
defendant  pleaded  that,  afler  the 
suing  out  of  the  said  writ,  and  af^er 
the  said  return,  the  plaintiff  sued 
B,  in  the  King's  Bencn  on  the  said 
judgment,  and  recovered  judgment 
thereon,  which  still  remained  in 
force,  by  means  of  which  premises 
the  said  judgment  in  the  said  count 
mentioned  became  merged  and  sa- 
tisfied, the  fieri  facias  abandoned, 
and  the  defendant  discharged : — 
Held,  on  special  demurrer,  that  the 
plea  was  no  answer.  Pitcher  v. 
King.  297 


SHIPPING. 

1.  The  freighter  of  goods  on  board 
a  general  ship,  on  which  freight 
was  to  be  paid  on  delivery  at  the 
port  of  destmation,  is  bound  to  pay 
the  whole  freight  originally  con- 
tracted for,  where  transhipment  has 
been  found  necessarv  and  the  goods 
have  been  delivered  at  the  port  of 
destination,  although  the  master  of 
the  ship  consigned  the  goods  under 
fresh  bills  of  lading  in  the  second 
vessel  to  his  own  agent,  and  the 
freight  was  at  a  much  lower  rate 
than  that  originally  contracted  ibr. 
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Safibie,  also,  that  if  the  freight  in 
the  second  vessel  exceeded  that 
contracted  for  by  the  original  bill 
of  lading,  the  freighter  would  be 
liable  for  the  additional  freight  also. 
Shipion  V.  Thornton.  216 

2.  A  steam-vessel  was  under  charter- 
party  for  six  months,  the  owners 
to  keep  it  in  order,  for  the  convey- 
ance of  goods  &c.  from  Newcastle 
and  Goole,  or  such  other  coasting 
station  as  the  charterer  might  from 
time  to  time  employ  it  in.  The 
crew  were  appointed  by  the  own- 
ers, but  paid  by  the  charterer,  who 
was  also  to  pay  all  disbursements. 
The  charterer  did  not  interfere  with 
the  navigation  of  the  vessel,  but 
while  he  was  on  board,  through  the 
negliffcnce  of  the  crew,  it  ran  against 
and  injured  the  plaintiff's  keel : — 
Held,  on  action  brought  against  the 
owners,  that  they  were  liable.  Fen- 
ton  V.  The  Dublin  Steam  Packet 
Company,  lOG 

SLANDER. 

See  Defamation. 


SPECIAL  CASE. 

On  a  special  case  the  Court  will 
not  presume  any  material  fact, 
which  is  not  expressly  stated,  un- 
less power  be  reserved  to  the  Court 
to  draw  inferences  from  the  facts 
stated,  and  that  power  be  accepted 
by  them. 

A  testator,  after  giving  a  life  estate 
to  bis  daughter-in-law^  in  his  real 
estates,  devised  the  remainder  to 
her  son  T.  T.  (who  was  his  heir) 
in  fee,  upon  condition  that  he 
should,  within  three  months  next 
after  the  death  of  the  testator,  con- 
vey certain  leaseholds  to  his  three 
sisters ;  but  in  case  he  should  ob- 
ject or  refuse  to  do  so,  upon  failure 
thereof,  he  devised  the  real  estates 
to  his  three  grand-daughters.  The 
testator  died  in  1808:  his  daugh- 


ter-in-law then  entered  upon  her 
life  estate,  and  continued  in  posses- 
sion till  her  death  in  1827:  the 
three  grand -daughters  then  entered, 
and  cdntinucd  in  possession  up  to 
an  ejectment  brought  by  the  heirs 
of  T,  T.: — Held,  on  a  special  case 
stating  the  will  and  the  above  facts, 
that  as  it  was  not  expressly  stated 
that  7'.  T.  had  notice  of  the  will 
within  the  three  months  of  the  tes- 
tator's death,  the  Court  could  not 
infer  the  fact,  and  therefore,  as  it 
did  not  appear  that  the  conditional 
limitation  had  taken  effect,  the  les- 
sors of  the  plaintiff  were  entitled 
to  maintain  ejectment. 

Qitcere,  AVhcther  the  condition 
on  which  the  limitation  was  to  take 
effect  would  be  broken  by  failure 
to  convey  after  notice  of  the  will, 
or  whether  an  express  objection  or 
refusal  was  necessary? 

The  testator,  who  was  seised  of  a 
copyhold,  died  in  1808,  leaving  T, 
T,  his  heir-at-law  and  devisee  of 
the  fee  in  reversion:  T,  T.  died 
intestate,  never  having  entered  or 
been  admitted  to  the  copyhold,  nor 
having  dealt  with  the  reversion  in 
any  way  : — Held,  that  the  heir-at- 
law  of  the  testator  might  maintain 
ejectment  without  admittance.  Doc 
d.  Taylor  v.  Crisp,  37 

STAMP. 

See  Bills  of  Exchange — Landlord 
AND  Tenant,  1  • 

1.  The  following  letter,  sent  to  tlie 
holders  of  the  fund  out  of  which 
payment  is  to  be  made,  does  not 
require  a  bill  stamp  : — "  We  now 
authorize  you  to  pay  to  Messrs.  JR. 
&  Co.  (having  revoked  the  former 
order  in  their  favour)^  after  you 
have  paid  yourselves  the  balance 
we  owe  you  from  the  net  proceeds 
of  our  shipments  to  your  foreign 
establishments  to  the  present  date, 
one  half  of  the  remainder  of  the 
proceeds  of  said  sbipmentSi  pro- 
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vidcd  the  same  shall  not  exceed  I 
the  sum  of  5000/.  •//.  &  J/* 
The  defendants  carried  on  business 
as  a  commission  house  at  Liverpool, 
and  were  connected  with   several 
houses  abroad  in  which  they  were 
partners,  but  the  foreign  partners 
were  not  partners  in  the  Liverpool 
house.     //.  8c  J,  were  in  the  habit 
of  consigning  goods  to  the  defend- 
ants, to  be  sent  abroad  to  their  fo- 
reign houses  for  sale,  and  the  pro- 
ceeds were  remitted  to  the  defend- 
ants on  account  of  //.  &  J,     H,  & 
J,  being  indebted   to  R,  &  Co., 
wrote  the  above  letter  to  the  de- 
fendants ;  on  which  the  defendants 
wrote   to  K.  &  Co.,  stating  they 
would  pay  the  money  accordingly 
on  receiving  their  guarantee,  which 
R,  8c  Co.  thereupon  gave.     Before 
the  proceeds  were  received  by  the 
defendants,  H.  8c  J.  became  bank- 
rupts, and  their  assignees  gave  the 
defendants  notice  not  to  pay  any- 
thing on  account  of  the  bankrupts : 
— Held,  on  the  goods  being  atter- 
wards  received  and  sold  by  the  de- 
fendants, that  the  proceeds  were  not 
recoverable   by   the  assignees^  as 
the  letter  of  H.  8c  J.  contained  a 
specific  appropriation  or  an  equita- 
ble assignment  to  R,  8c  Co.,  which 
was  not  revocable  by  the  bankrupts 
or  their  assignees.     Hutchinson  v. 
Ueyivorth,  266 

2.  A  cargo  of  goods,  part  of  which 
belonged  to  T,  separately,  and  part 
to  T.  8l  jy.  as  partners,  being  in 
the  hands  of  the  consignee,  7.,  on 
application  for  both  parcels,  signed 
an  undertaking  in  the  name  of  T,  8c 
TV.  to  pay  freight  for  them,  but 
commencing  with  **  I  hereby  engage 
to  pay ;"  and  the  goods  were  deli- 
vered to  him.  On  an  action  against 
r.  for  the  freight  on  his  own  mrcel, 
the  agreement  was  producea,  with 
a  single  stamp  impressed,  and  held 
admissible^  because  although  the 
agreement  related  to  the  goods  of 
the  partnership  as  well  as  his  own, 


he  could  not  bind  his  partner  as  to 
the  latter,  but  had  made  himseh* 
personally  liable  for  the  whole,  and 
therefore  the  agreement  was  entire. 
Shipton  V.  Thornton,  21 G 


STATUTES. 

I,  Decisions  on  General  Statutes. 

32  Hen.  8,  c.  16.  (Lease  to  alien.) 
See  Landlord  and  Tenant,  5. 

43  Eliz.  c.  2.     See  Poor,  S, 

21  Jac.  1,  c.  16.    See  Limitations 
(Statute  op). 

13  &  14  Car.  2,  c.  12.     See  Poor,  7. 

29  Car.  2,  c.  2.    See  Frauds  (Sta- 
tute of). 

SW.^M.c.ll,  8. 8.    See  Poor, 8. 

5  Geo.  2,  c.  19,  s.  2.   See  Certiora- 

ri, 1. 

11  Geo.  2,  c.  19.      (Fraudulent  re- 
moval.)   See  Pleading,  6. 

1 8  Geo.  2,  c.  20.  (QualificatioD  of  ma* 
gistrates.)   oee  Sequestration. 

49  Geo.  3,  c.  68.     See  Poor,  15s 

53  Geo.  3^  c.  141,  8. 2.    Sec  Annuity 

Deed. 

54  Geo.  3,  c.  170,  s.  9.      (Compe- 

tency of  overseers.)    See  Evi- 
dence, 2. 

55  Geo.  3,  c.  51,  8. 14.  (County  rate.) 

See  Appeal. 

55  Geo.  3,  c.  184.    (Stamp.) 
See  Bills  of  Exchange. 

59  Geo.  3,  c.  12,  s.  17.    (Parish  pro- 
perty.)   See  Parish  Lands. 

6  Geo.  4,  c.  16,  s.  50.     (Bankrupt.) 

See  Set-off. 

6  Geo.  4,  c.  16,  s.  59.    (Bankrupt.) 
See  Pleading,  2. 

6  Geo.  4,  c.  57.    (Renting  a  tene- 

ment.)   See  Poor,  6,  7. 

7  Geo.  4,  c.  57.     See  Insolvent — 

Evidence,  4. 
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9Gro.4,  C.92,  8.45.  (Savings' Bank.) 
See  Arbitration,  1. 

1  &  2  mil.  4,  c.  32.  See  Game- 
keeper. 

4  &  5  WiiL  4,  c.  7G.     See  Poor. 

5  &  6  TTiV/.  4,  c.  50.     See  Road. 

5  &6  fVill.  4,  c.  76.     See  Appeal- 

Poor,  2 — Municipal  Corpora- 
tion. 

6  &  7  Will.  4,  c.  96,  s.  6.     (Parochial 

Assessment  Act.)    See  Poor,  5. 

1  Vict,  c.  78,  s.  24.  See  Municipal 
Corporation,  1. 

1  &  2  Vict.  c.  110.  See  Arrest  — 
Evidence,  4 — Forms  of  Writs, 
313. 

II.  On  Local  Statutes, 

Blackfriars  Bridge.     See  Poor,  1. 

Bristol  and  Exeter  Railway.     See 
Certiorari,  3. 

Deptford    Pier.      See  Compensa- 
tion, 2. 

Hungerford  Market.  See  Compen- 
sation, 3. 

Kensington,  St.  Mary's.  See  Parish 
Lands. 

Leicester,   St.   Margaret's.      See 
Church  Rate. 

Manchester  and  Leeds  Railway.  See 
Certiorari,  2, 

Middlesex  County  Rate.  See  Man- 
damus, 2. 

South  Holland  Drainage.  See  Com- 
pensation, 1. 

Westminster  Court  of  Requests.  See 
Pleading,  4. 


STEP-CHILDREN. 
How  removeable.    See  Poor,  17. 

STOPPAGE  IN  TRANSITU. 
See  Vendor  and  Purchaser,  1. 


SURRENDER. 

See  Copyhold,   1 — Landlord   and 
Tenant,  1,  7. 

SURVEYORS. 
See  Road. 

TIME. 

Computation  of.     See  Landlord  and 
Tenant,  4. 

Avermentof.     See  Account  stated. 

TENEMENTS,  LANDS,  &c. 

When  copyhold  included.     See  Com- 
pensation^ 1. 

TORT. 

Duty  of  carrier,  independent  of  con- 
tract.    See  Carrier. 

TRANSHIPMENT. 

See  Shipping,  1. 

TRESPASS. 
Plea  in.     See  Pleading,  6,  11 . 

TROVER. 

See  Pleading,  3,  9,  10. 

UMPIRE. 

Election  of.     See  Arbitration,  2. 


UNDERWOOD. 

What  is  rateable  underwood. 

Poor,  3. 


See 


UNDER  TENANT. 

Holding  over  by,  when  it  renders 
lessee  liable  for  rent.  See  Land- 
lord AND  Tenant,  6. 
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USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  6 — 
Parish  Lands. 


VENDOR   AND    PURCHASER. 

1.  Vendor  by  a  delivery  order  directed 
the  defendants,  who  were  wharfin- 
gers, to  deliver  to  the  vendee  1028 
bushels  of  oats,  bin  40,  to  be 
weighed  over,  and  the  expense  of 
weighing  to  be  charged  to  the  ven- 
dor. The  vendee  thereupon  gave 
an  order  to  the  same  efiect  on  a 
sale  to  the  plaintiflfs.  There  were 
no  other  oats  in  the  bin,  and  they 
were  transferred  to  the  plaintiflfs 
in  the  defendants'  books,  but  never 
weighed  over.  The  vendor,  on  the 
failure  of  the  first  vendee,  claimed 
a  right  of  stoppage  in  transitu : — 
Held,  without  reference  to  any  es- 
toppel against  the  defendants,  the 
wharfingers,  that  the  property  had 
passed  as  between  buyer  and  seller, 
so  as  to  defeat  the  vendor's  right 
of  stoppage.     Swantvick  v.  Sot  hem. 
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2,  By  an  agreement  for  the  purchase 
of  a  public-house,  300/.  was  paid 
by  the  purchaser,  (&y  way  of  depo- 
sit and  in  part  of  the  purchase 
money).  The  purchase  was  to  be 
completed  on  a  certain  day,  and  it 
was  agreed  that  if  either  party 
should  refuse  to  perform  the  agree- 
ment, be  should  pay  the  other 
1000/.  liquidated  damages:—  Held, 
that  on  this  agreement  it  was  not 
intended  that  the  300/.  should  be 
forfeited  on  the  failure  of  the  pur- 
chaser to  complete  the  contract. 

On  the  day  for  completing  the 
purchase,  the  purchaser  threw  up 
the  contract^  on  the  ground  that 
the  vendor  was  not  ready  to  com- 
plete, and  sued  him  in  special  as- 
sumpsit for  the  1000/.  liquidated 
damages,  and  for  300/.  money  had 
and  received.     The  jury  found  a 


verdict  for  the  defendant,  the  ven- 
dor, on  the  ground  that  he  was 
ready  to  complete  the  contract. 
After  the  writ  was  sued  out  against 
the  vendor,  he  disposed  of  the 
public-house  to  another  party,  and 
the  purchaser  again  sued  him  for 
300/.  money  had  and  received: — 
Held,  that  as  the  former  action 
failed,  on  the  sole  ground  that  it 
was  prematurely  brought,  the  judg- 
ment in  it  was  no  bar,  and  that  as 
the  parties  did  not  intend  the  300/. 
to  be  forfeited  as  a  deposit,  the 
purchaser  was  entitled  to  recover 
it  back.     Palmer  v.  Temple,     379 

VENIRE. 

Tarn  ad  triandum,  &'c.     See  Prac- 
tice. 


VERDICT. 

Against  one  of  several  defendants  in 
an  action  quasi  ex  contractile.  In- 
tendment after  verdict.    See  Car- 


rier. 


VICAR. 


Doe 
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Whether  a  perpetual  curate  is. 
d.  Richardson  v.  Thomas. 

VOIR  DIRE. 

See  Evidence. 


WESTMINSTER   COURT  OF 
REQUESTS. 

Sec  Pleading,  4. 

WILL  (DETERMINATION  OF.) 
See  Landlord  and  Tenant,  5. 

WRITS. 

Forms  of,  under  1  &  2  Fict.  c.  1 10. 

13 
Continuance  of^  see  Capias  cum  Pro- 

CLAMATIONE. 
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